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ACT:

Di spl aced Per son- Debt - Adj ust nent - Usuf ruct uary nor t gage-
Whet her nortgagor a debtor-Scaling dowm of « nortgage debt-
Whet her only in a suit for redenpti onof  nortgageTribunal’s
jurisdiction-" Val ue of the lands"-How to be com
put ed--Whether in ‘terns of market value alone-VWether in
terns of conparabl e Standard acres-Di spl aced Persons (Debts
Adj ust nents) Act, 1951 (LXX of 1951) ss. 2 (6), 2 (9), 4, 5,
16, 29.

HEADNOTE:

Both the appellants as well as the respondents originally
bel onged to that part of Punjab which is now in “Pakistan.
In 1933 respondent No. 2 effected an usufructuary nortgage
of a certain land to the father of appellants Nos. 1 to 3
and to the 4th appellant’s father to secure a sum of Rs.
39, 000/ -. Apart fromthe provisions for —the paynent  of
interest the nortgage deed also fixed a termof 10 years
beyond whi ch al one the nortgagee could sue for the recovery
of the nortgage noney. Four years after the execution of
the nortgage deed the nortgagor sold a major portion of the
property to one Guranditta Ram Qut of the consideration
for this sale a sumof Rs. 26,500/- was left wth the
transferee to be paid in discharge of the nortgage. Thi's' sum
was not paid to the nortgageeand thus the entire nort gage
amount renmai ned out standing.On the partition of t he
country in 1947 both the nortgagoras well as the nortgagee
nmoved into India and they were "displaced persons". The
nort gagor was as displaced person allotted agricul tural land
in India on the basis of his original holding in Pakistan.
The appellants as the nortgagees entitled to possession of
the lands were put in possession of this |and.

The respondents applied under s. 5 of the Displaced Persons
(Debts Adjustment) Act, 1951, to get the nortgage debts
adjusted according to the provisions of s. 16 of the Act.
Certain objections raised by the appellants to this
application were overrul ed and the nortgage debt was scal ed
down. An appeal was preferred to the Punjab Hi gh Court and
the Single judge who heard the appear dismssed it. A
Letters Patent Appeal preferred by the appellants was
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and a certificate of fitness was refused. The present

appeal is by way of special |eave granted by this Court.
The first contention raised before this Court was that the
first respondent was not a "debtor” within the neaning of s.
2 (6) of the Act because there was no contractual relation-
ship of debtor and creditor between himand the displaced
creditor i. e. the appellants. The next contention was that
the liability under a nortgage debt could be scal ed down and
adjusted wunder the Act only in a suit for redenption filed
by the creditor and that it was inconpetent for a debtor to
invoke the jurisdiction of the tribunal to effect the
scaling down by an application under s. 5. Finally it was
argued that under the proviso to s. 16 (4) of the Act the
reduction of the debt has to be in the game proportion as
"the wvalue of thelands” allotted to the creditor in India
bears to the "value of the lands" left by him in Pakistan
and "val ue" according to the appellant nmeant market val ue.
Hel d, that having regard to the terns of s. 16 (4) the fact
that the security was by way of usufructuary nortgage and
the debtor had the right to redeem were sufficient to enable
the beneficient provisions of the section being attracted.
Apart even fromthe terns of s. 16 (4) the liability under
the nortgage in favour of the appellant would fall wthin
the definition of s.” 2 (6). Even a usufructuary nortgage,
whatever its nature is within the definition of debt’ under
s. 16 and it is wholly inmmterial ~ whether  or not the
creditor is entitled to proceed personally ‘against the
debt or and recover the anount of the nortgage.

Lachhman Singh v. Natha Singh and Os., 1. L. R 1941 Lah
71, Manubhai WMahijibhai Patel v. Trikamal Laxmidas, |I. L.
R 1958 Bom 1429, Lahori Lal v. Kasturi Lal (1956) 58 P. L.
R 331, Rajkumari Kaushalya Devi v. Bawa Pritam Singh
[1960] 3 S. C R 570.

Section 5 (1) of the Act enables a debtor to make an
application to the tribunal for the adjustnment of hi's debts.
The anpunt due on or secured by a nortgage is ‘a "debt"
within the nmeaning of s. 5 to settle which, an -application
could be filed and the debt being a secured debt as
contemplated by s. 16 (4) the applicants were entitled to
have an adjustnment in terns of that specified in the proviso
to that section.

Under the relevant rules the rehabilitation authorities ~arc
directed to take into account the incone yield of the two
sets of land and thus the "value" of the land I'eft behind in
Paki st an
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is reflected in ascertaining the "standard acres". The
nature of the land left behind was taken into account and
nunerical factors were prescribed based on these criteria
for ascertaining the equivalent of those lands in |India.
When the proviso to s. 16 (1) spoke of value’ it nust have
bad in contenplation the value as determ ned by the
procedure for fixing the sanme under the relevant rules.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 594 of 1960.
Appeal by special leave from the judgenent and order
dated March 6, 1958, of the Punjab High Court in Letters
Pat ent Appeal No. 6 of 1958.

K.L. GCosain, C L. Sareen and R L. Kohli, for the
appel | ant s.
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Roop Chand and Navnit Lal, for respondent No. 1.
Naunit Lal, for respondent No. 2.
1963. March, 13. The judgnent of the Court was delivered

by
AYYANGAR J.-The facts necessary to appreciate the points
involved in this appeal by special |eave against the

j udgrment of the Hi gh Court of Punjab are briefly these. By
a regi stered deed of nortgage dated March 6, 1933 Sham Si ngh
who is respondent No. 2 before us effected an usufructuary
nort gage of |and measuring 7530 Kanals and 19 Marl as situate
in village Mhanpur in the District of Mltan (now in
Paki stan) to the father of appellants 1 to 3 and to Topan
Das--the father of the 4th appellant. The sum secured by
the nortgage was Rs. 30,000/-. The stipulation in the
nortgage was that the incone derived from the properties
transferred to the possession of the nortgagees was to be
treated as interest on Rs. 10,000/- out of the principal sum
and that the balance of Rs. 20,000/- was to carry a sum of
296

Rs. 1,650/ --per annumas interest. The deed further fixed a
term of 10 years beyond which the nortgagee could sue for
the recovery of the nortgage-noney. Subsequent to the deed
of nortgage, about 4 years thereafter, the nortgagor-Sham
Singh sold a mmjor portion of the nortgaged property
consisting of about 6,568 Kanals of land to Guranditta Ram
and others. CQut of’'/ the considerationfor this sale a sum
of Rs. 26,500/- was left with the transferee the sane being
directed to be paid in discharge of the nortgage. The Sale
to Guranditta Ram was subject to-a preenption claimand pre-
enptor exercised his rights to obtain that relief. Nar ai n
Si ngh-father of Partap Singh, the 1st respondent-was the
preemptor and in a suit filed by himhe obtained on February
16, 1940 a decree for sale in his favour by virtue of his
right of preenption and in pursuance of this decree he
obt ai ned synbolical possession of the'land, the nortagees
still containing to retain the actual possession  of the
land. The sum of Rs. 26,500/-retained with the vendee under
the sale by Sham Singh was not paid over to the nortgagee
and thus the entire anobunt of the nortgage-noney renained
out st andi ng.

VWiile things were in this state, the country was partitioned
in 1947 and both the nortgagor as well as the nortgagees
noved into India and they were "displaced persons" . The
owners of the property, viz., the original nortgagor-
respondent No.2 Sham Singh and the pre-enptor-vendee were,
as di splaced persons, allotted agricultural land in-1ndia on
the basis of their original holdings in Pakistan in
pursuance of the relevant rules under the D splaced Persons
(Conpensation and Rehabilitation) Rules. The appellants as
the nortgagees entitled to possession of the |lands were in
June-July 1950, under these rules put in possession of the
properties allotted to both Sham Singh-the ori gi na

nor t gagor as wel | as of Prat ap Si ngh-t he | ega
representative

297

of the deceased pre-enptor (respondent No. 1). The tota

extent of land which the respondent had been put in
possessi on was 51 standard acres and 9 units of |and nmade up
of 37.4 standard acres as being the property belonging to
the pre-enptorvendee (respondent No. 1) and 14.5 standard
acres by virtue of the property allottable to Sham Singh the
original nortgagor (respondent No. 2).

The Union Legislature enacted in Novenmber, 1951 the
Di spl aced Persons (Debts Adjustment) Act, 1951 (Act LXX of
1951) which we shall hereafter refer to as the Act, being an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

Act to make provisions for the adjustnent and settlenment of
debts due by displaced persons. Section 5 of the Act
enabled an application to be made by a "' di splaced debtor"
for the adjustnent of his debts to a Tribunal which was
defined as meaning "a civil court having authority to
exercise jurisdiction under the Act" for the adjustment of
the debts due by the applicant. Section 16 nade provision
for the manner in which debts secured on i mmovable property
due by displaced debtors were to be reduced, settled and ad-
j ust ed. Sham Singh as well as Pratap Singh nade separate
applications wunder s. 5 of the Act seeking to obtain the
benefit of the settlenment and adjustnent provision contained
in its s. 16. The two applications were, in view of their
havi ng reference to the sane nortgage debt, consolidated and
were heard to ether by the Senior Sub-judge, Karnal who was
the relevant Tribunal under the Act. Several objections
wer e rai sed by t he nor t.gagee- appel | ant s to t hese
applications but they were overruled and the nortgage debt
was scaled down under s. 16 and other relevant statutory
provi sions ~which were applicable in the manner we shal
detail later. —An appeal was preferred fromthis decision to
the High Court of Punjab but the same was di smissed by the
| earned Single judge: A further appeal under the Letters
Patent to a Bench of the Hi gh Court was
298
dismssed in limne and a certificate of fitness being
refused, the appellants applied to this Court for specia
| eave and this being granted, the appeal is now before us.
Before we set out the grounds whi ch have been urged before
us in support of the appeal it is perhaps convenient that we
extract the material portions of some of the provisions of
the Act on whose construction the appeal turns. The Act, as
we stated, wearlier, was enacted inter alia, for ' making
provision for adjustrment and settlement of debts 'due by
di spl aced persons. A "'displaced debtor" is defined as a
di spl aced person fromwhom a debt is due or is being claimnmed
(s. 2 (9 ). W mght add that it is common ground that both
the appellant and the respondents are "displaced persons" as
defined in the Act. The word ,debt’ used in s.” 2 (9) is
defined ins. 2 (6) thus :

"2. (6). " debt’ nmeans any pecuni ary

liability, whether payable presently or in

future; or under a decree or order of civil or

revenue court or otherw se, or whet her
ascertained or to be ascertained
Section 5 is the first of the sections in Chapter I1 which
i s headed ' Debt Adjustment Proceedings’. It reads :

"5. (1) At any tine within one year after the
date on which this Act cones into force in any
| ocal area, a displaced debtor may make an
application for the adjustnment of his debts to
the Tribunal within the local linmts of | whose
jurisdiction he actually and vol untarily
resi des, or carries on business or personally
works for gain ........... "

Sub-section (2) and (3) of this section specify what the

application under sub-s. (1) should contain but
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these need not detain us. The next section which is

rel evant, having regard to the points raised before us, is

s. 16 which reads :
"16 (1) Wiere a debt incurred by a displaced
person is secured by a nortgage, charge or
lien on the i movable property belonging to
him in West Pakistan, the Tribunal may, for
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the purpose of any proceedi ng under this Act,
require the creditor to elect to retain the
security or to be treated as an unsecured
creditor.

(2) If the creditor elects to retain the
security, he may a ply to the Tribunal, having
jurisdiction in this behalf as provided in
section 10, for a declaration of the anount
due under his debt.

(3) VWere in any case, the creditor elects
to retain his security, if the displaced
debt or receives any conpensation in respect of
any such property as is referred to in sub-
section (1), the

creditor shall be entitled-

(a) Were the conpensation is paid in cash,
to a first charge thereon

Provi ded that the amount of the debt in
respect of which he shall be entitled to the
first charge shall be that amobunt as bears to
the total debt the sane proportion as the com
pensation paid in respect of the property
bears to the value of the verified claim in
respect thereof and to that extent the debt
shal I' bedeened to have been reduced;

(b) where the conpensation i's by way of ex-
change of property, toa first charge on the
property situate in-India so received by way
of exchange
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Provided that the armount ~of the debt in
respect of which he shall be entitled to the
first charge shall be that anpunt as bears to
the total debt the same proportion as the
value of the property received by way of
exchange bears to the value of the verified
claim in respect thereof and to that extent
the debt shall be deened to have been reduced.
(4) Notwi t hst andi ng anything contained in this
section, where a debt is secured by a nortgage
of agricultural |ands belonging to a displaced
person in West Pakistan and the nortgage  was
with possession, the nortgagee shall, “if he
has been allotted lands in India in lieu of
the lands of which he was in possession in
West  Pakistan, be entitled to continue in
possession of the lands so allotted until the
debt is satisfied fromthe usufruct of. the
| ands or is redeened by the debtor

Provided that in either case the anmount of the
debt shall be only that anpbunt as bears to the
total debt the same proportion as the val ue of
the lands allotted to the creditor in ‘India
bears to the value of the lands |eft behind by
him in Wst Pakistan and to that extent the
debt shall be deenmed to have been reduced.
(5)Wiere a creditor elects to be treated as

an unsceured creditor, in relation to the
debt, the provisions of this Act shall apply
accordingly. "

Section 29 (1) enacts

"29. (1) On and fromthe 15th day of August,
1947, no interest shall accrue or be deened to
have accrued in respect of any debt owed by a
di spl aced person, and no Tribunal shall allow
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any future interest in respect of any decree
or order passed by it
Provi ded that -
(a) where the debt is secured by the pledge
of shares, stocks, Government securities or
securities of a local authority, the Tribuna
shall allow for the period comencing fromthe
15th day of August, 1947, and ending with the
date of commencement of this Act, interest to
the creditor at the rate nmutually agreed upon
or at a rate at which any dividend or interest
has been paid or is payable in respect
t hereof, whichever is less ;
(b) in_~any other case the Tribunal may, if
it thinks it just and proper to do so after
taking into account the paying capacity of the
debtor as defined in section 32, allow, for
the period nentioned in clause (a), interest
at ~a rate not exceeding four per cent, per
annum si mpl e
We shall now proceed to detail the points that were urged
before wus by |earned Counsel for the appellant : (1) The
first contention rai sed before us " was t hat Prat ap
Si ngh---the representative of the purchaser of the equity of
redenpti on-was not a “"debtor" within s. 2 (6), because there
was no contractual relationship between- him and t he
di spl aced creditor i. e., the appellants. The argunent was
broadly on these lines : Section 2 (6) of the ‘Act defined
the word 'debt’ and the expression "debt’ is enployed in s.
2 (9) as alsoins. 5 (1) under which the application giving

rise to this appeal was filed. The essence of that
definition is that it involves a pecuniary liability -on
the part of the "debtor’ enforceable by a creditor. Thus

it was urged that a nortgagor under a purely
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usufructuary nortgage where there was no personal /covenant
to repay the loan, could not be said to be a debtor and the
amount secured under such a nortgage could not therefore be
a "debt" within the definition. The position-of a purchaser
of the equity of redenption Vis-a-Vis the nortgagee was,
| earned Counsel urged, simlar. He further urged that the
fact in the case of a purchaser of the equity of redenption,
even if the nortgagee could bring a suit for the recovery of
the nortgage-noney and in enforcenent of that liability the
nort gaged property could be sold was not sufficient to make
him a debtor as according to himthe absence of a persona
liability to discharge the obligation out of his other
property not under nortgage was the essence of a debtor/ and
creditor relationship under the definition. In support of
thi s subm ssion | earned Counsel referred us to two decisions
one of the Lahore Hi gh Court in Lachhman Singh v. | Natha
Singh (1), and the other of the Bombay H gh Court in
Manubhai  Mahijibhai Patel v. Trikamal Lakshm das  (2),
turned on the nmeani ng of the expression "debt’ in the Punjab
Rel i ef of Indebtedness Act (Act VII of 1934) and it was held
that the anount secured by a pure usufructuary nortgage
which neither stipulated for the personal liability of the
obligor to pay, nor conferred on the obligee the right to
recover the anmount by the coercive nmachinery of law, could
not be called a "debt’ in that essence of the concept of
"debt’ consisted in the personal liability of the obligor
which the obligee was entitled to enforce by action. Thi s
decision, even apart fromthe terns of s. 16 of the Act
which in ternms includes an usufructuary mortgage in the
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category of "’a debt" for the purposes of the Act, affords
little assistance to the appellant before us, because the
nortgage of 1933 in favour of the appellant contains a
covenant on the part of the nortgagor to repay the debt
after 10 years and in consequence the nortgagee was entitled
to file a suit

(1) I,L.R 1941 Lah. 71

(2) 1.L,R 1958 Bom 1429

303
for the recovery of his debt and realise it fromthe sale of
the nortgaged property and al so obtain a personal decree
under 0. XXXIV, r. 6 against the nortgagor-Sham Si ngh-though
he mght not be entitled to a personal decree against the
purchaser of the equity of redenption. The other decision
of the Bonbay Hi gh Court dealt with the construction of the
Bonbay Agricultural ~Debtors’ Relief Act and the headnote
speci fies the point decided as being that in the absence of
an agreenent naking-a nortgagor personally liable to the
nortgagee, a purchaser of the equity of redenption was not
entitled to apply under s. 4 of that Act for the adjustnent
of the nortgage debt, inasmuch as such a nortgage debt was
not "his debt" within the neaning of s. 4. This extract
sufficiently shows that decision turned wholly wupon the
definitions contained in-the enactment before the court and
could not be calledin aid as laying down any genera
propositions of universal application.  On the other hand,
there is a decision of the H gh Court of the Punjab in
Lahori Lal v. Kasturi Lal (1), in which the Bench held that
a debt as defined in s. 2 (6) of the Act. now under
consi deration was not limted to personal liabilities only.
We consider that the Act has not left the nmeaning of the
expression "debt" where such debt is secured by a  nortgage
i ncluding an usufructuary nortgage in any manner of ' doubt,
but on the other hand by naking specific pr ovi si on
therefore, has put beyond the pale of argument that 'these
are "debts" which could be scal ed down under it. We have
already extracted s. 16 of the/ Act which contains the
provi sion for adjustnent of debts where these are secured by
nortgage on i movable property. As the property which is
the security for the nortgagee is situate in-Wst Pakistan
sub-s. (1) applies which affords the creditor -an option
either to retain the security or to be treated as an
unsecured creditor.
(1) (1956) 58 P. L. R 331,
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It is common ground that the appellant desired to retain the
security. Sub-section (2) therefore conmes into  play and

enables the creditor to nove the Tribunal for a | declaration
regardi ng the anbunt due to himin respect of that nortgage.
In the present case the debtor hinmself having nmde the
application under s. 5, there was no need ‘for any
application by the creditor. The reliefs which a creditor
m ght obtain in case of his election to retain the security
are set out in sub-ss. (3) and (4), the former being
applicable to sinple nortgages and the latter where the
nortgage is usufructuary i.e., with possession. Sub-scction
(4) which is relevant to the nortgage debt involved in this
appeal runs :
"(4). Not wi t hst andi ng anyt hi ng contained in
this section, where a debt is secured by
nortgage of agricultural |ands belonging to a
di spl aced person in Wst Pakistan and the
nortgage was with possession, the nortgagee
shall, if he has been allotted lands in India
in lieu of the lands of which he was in
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possession in Wst Pakistan, be entitled to
conti nue in possession of the |ands SO
allotted until tile debt is satisfied fromthe
usufruct of the lands or is redeened by the
debtor :-
Provided that in either case the ambunt of the
debt shall be only that anpunt as bears to the
total debt the sanme proportion as the val ue of
the lands allotted to the creditor in India
bears to the value of the lands | eft behind by
him in West Pakistan and to that extent the
debt shall be deened to have been reduced."”
It was not disputed that the debt due to the appellant was
secured by a nortgage of agricultural
305
l ands and that those | ands belonged to a displaced person
from West Pakistan.It ~was also conmon ground that the
nortgage in favour of the appellant was with possession. It
ought to be nentioned that it wasby virtue of provisions
on the li'nes of the opening words of sub-s. (4) contained in
the rul es-and executive orders which were in force in 1950,
that the appellant was put in possession of the 37.4 and
14.5 standard acres bel onging respectively to Pratap Singh
and Sham Si ngh. It is therefore very difficult to
appreciate the argunent urged on behalf of the appellant
that the provisions of sub-s. (4) of s. 16 are not attracted
to the present case. In the first place the wrds "and the
nortgage is wth possession" are perfectly general and
therefore apt and conprehensi ve enough to include not nerely
usufructuary nortgages in which there is personal = convenant
on the part of the nortgagor to repay the debt, ‘but also
what are wusually termed "pure" usufructuary nort gages
cont ai ni ng no such personal covenant. There is, therefore,
no scope for the argunent based on the  anal ogy of ' other
enactmments in which the word ’'debt’ has been construed as
indicating the necessity for a personal liability or an
obligation to repay on the part of the debtor. Havi ng
regard to the terns of s. 16 (4) the security being by way
of usufructuary nortgage and the right of a debtor to 'redeem
are sufficient to enable the beneficient provisions of the
section being attracted. It is only necessary to add that
what m ght have been apparentfrom what we have sai d
earlier, viz., (1) that the point based upon the definition
of a debt in s.2(6)is wholly inapplicable to the —case of

Sham Si ngh, si nce the nortgage itself containeda persona
con(2) that even in regard to Pratap Singh, the other
applicant, the <contention has a very linmited application

since having regard to the personal covenant the nortgagee
had a right to sue for the enforcenent of his nortgage and
recover the noney fromthe sale of the nortgaged property.
So
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that apart even fromthe terns of s. 16 (4) the liability
under the nortgage in favour of the appellant woul d squarely
fall wthin the definitionin S (6). The matter is,
however, put beyond the range of controversy by the specific
provision in regard to all usufructuary nortgages by s. 16
(4) of the Act. |In this connection we might refer to the
decision of this Court in Rajkumari Kaushalya Devi v. Bawa
Pritam Singh (1), where it was ruled that a nortgage-debt
was within the definition of the word ,debt’ ins. 2 (6) of
the Act. No doubt., that case was not concerned wth the
di stinction between cases where the creditor has a right to
proceed personally agai nst the debtor and cases where he has
not, as in the case of a pure usufructuary nortgage, but the
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decision is wuseful as indicating that the expr essi on
pecuniary liability’ ins. 2 (6) has to be understood not in
isolation but with reference to other provisions of the Act
and particularly s. 16. W are, therefore, clearly of the
opinion that every wusufructuary nortgage, whatever its
nature, is within the definition of "debt’ under the Act for
the purpose of scaling down under s. 16 and that it is
whol Iy immaterial whether or not the creditor is entitled to
proceed personal ly against the debtor and recover the anount
of the nortgage.
(2) The next contention urged by the | earned Counsel has
been |ess substance than the one we have just disposed of.
It was said that the liability under a nortgage debt could
be scal ed down and adjusted under the Act only in a suit for
redenption filed by the creditor and that it was inconpetent
for a debtor to invoke the jurisdiction of the Tribunal to
effect the scaling down and adjustnment by an application
under s. 5. We'do not consider that this argument nerits
serious consideration. Section 5 (1) of the Act which we
have extracted enables a "debtor"” to nmake an application to
the tribunal for the adjustnment of his debts. In view of
what we have stated
(1) [1960] 3 S.C.R 570,
307
earlier the ampbunt due on or secured by the nortgage is a
"debt" wthin the /meaning of S. 5 to settle which an
application could be filed and the debt being a secured debt
answering to the description contained in the main part of
s. 16 (4), the applicants were entitled to have an
adjustrment in terns of that specified in the proviso to that
secti on. Though this point about the | ocus standi. of the
respondent - debt or s to file the application has been
persisted in by the appellants at every stage of these
proceedi ngs, we consider that there is no nerit init and it
has to be rejected on the plainterns of s. 5 read with s.
16.
(3)The third and |ast objection urged by the learned
Counsel turns on the | anguage of the proviso to s. 16 (4)
whi ch we shall extract once again
"Provided that in either case the amount of
the debt shall be only that anpbunt as bears to
the total debt the same proportion as the
val ue of the lands allotted to the creditor in
India bears to the value of the Ilands left
behind himin the Wst Pakistan and to~ that
extent the debt shall be deemed to have been
reduced. "
Learned Counsel pointed out that the scaling dowmn effected
in the present case was on the follow ng basis.  The tota
nort gage-debt under the nortgage deed was conputed at Rs.
51,700/ -calculating interest as pernmitted by the  relevant
statutory provisions and taking into account s. 29 which we
have already extracted. The correctness of this figure was
not disputed. The quarrel of |earned Counsel was in regard
to what follows and that is stated in the order of the
Tri bunal which has been confirned by the appellate Court in
these terns :
"The total nortgaged | and now bel onging to the
petitioner (Pratap Singh) and respondent No. 5
(Sham Si ngh) has been assessed as
308
equi valent to 359 standard acres 14-3/4 units
(329 standard acres 13-3/4 wunits of t he
petitioner plus 22 standard acres 6-1/2 wunits
of the respondent No. 5) and in lieu thereof
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the nortgagors have been given in all 51
st andard acres 9 wunits (37.4 to t he
petitioners and 14.5 to the respondent No. 5).
As provided wunder s. 16 (4) of the Act the
amount of the debt payable to respondents 1 to
4 has been reduced in the same proportion in
which the land has been allotted to the
nort gagors. For the I and belonging to them
the nortgage debt amounting to Rs. 51, 700/-
when reduced to this proportion cones
approximately to Rs. 7,420/-."
It is this reduction that |earned Counsel conplains as not
justified by the proviso. The argunent is that wunder the
proviso to s. 16 (4) the reduction of the debt has to bear
the same proportion as “the value of the lands" allotted to
the creditor in India bears to "the value of lands" left by
him in Pakistan. "Val'ue", learned Counsel says, nmeans
mar ket val ue. It is urged that value of neither of the
| ands was conputed on that basis but that the Tribunal took
into account nerely the proportion between the two extents
or areas i.e., the standard acres |left in Pakistan conpared
to the standard acres allotted in Indiain lieu thereof.
This contention that the procedure adopted does not accord
with the requirements of the proviso has been rejected by
all the Courts and, inour opinion, correctly. The fallacy
in the argunment of |earned Counsel consists in ignoring the
fact that in conputing the standard acres left by a
di spl aced person in Pakistan the rehabilitation authorities
are, under the relevant rules and instructions, directed to
take into account the inconme yield of the two sets of |ands
and thus the "value" of the land left behind is reflected in
ascertaining the "standard acres." Thus though market val ue
in the sense of what a willing purchaser would pay for the
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land left behind was not ascertained-it was obviously not
practicable to ascertain it-the rules etc., nade sufficient
provision for such a valuation'to be reflected’ in the
conputation of the area to be allotted instead. The nature
of the land |left behind-whether it was canal-irrigated,
well-irrigated or dry or nerely rain-fed-was taken into
account and nunerical factors were prescribed based on these
criteria for ascertaining the equival ent of those, lands in

I ndi a. It was after such a conputation was made that the
7531 Kanals and odd of Jland which belonged to t he
respondents was equated to 359 and odd standard acres. | f

therefore 359 standard acres were the equivalent in-value of
the land | eft behind, regard being had to the circunstances
we have indicated, there cannot be any conplaint that there
has been a departure fromthe nmethod of adjustnment specified
in the proviso to s. 16 (4) when the debt as ascertai ned and
conputed in accordance wth s. 29 of the Act and other
rel evant statutory provisions was scal ed down under ' s. 16
(4) by multiplying it by 51/359, or 1/7 th. W are further
of the opinion that when the provision in proviso to s. 16
(1) spoke of "value" it nust have had in contenplation the
value as determ ned by the procedure for fixing the sane
under the relevant rules for the conmputation of equivalents
of property of displaced persons |left behind in Pakistan and
the allotment of evacuee property to themin |India. There
is no substance, therefore, in this point either. These
were the only points urged before us. The appeal fails and
is dismssed with costs.

Appeal dism ssed
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