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ACT:

%

Bonbay Rent Hotel and Lodgi ng House Rates Control Act, 1947:
Section 15A-Licence-Statutory Tenant-Cannot create a valid
licence unless he was deened on a par wth contractua
tenant by provision in the statute.

HEADNOTE:
The appel lant-1l andl ord deternined the -tenancy ' of t he
contractual tenant in 1966 and filed a suit for his

evi ction. The suit was decreed ex-parte. In execution
proceedings the |icensee obstructed and clained to be
protected |icensee under Section 15A of the Bonbay Rent
Hotel and Lodging House Rates  Control Act, 1947. The
obj ection was rejected by the ‘executing Court. The

appel l ate Court confirned the same holding that even though
the first licence was, created in 1966 before determ nation
of the tenancy for a period of six years —and the second
i cence having been created in 1972, it was not necessary to
examine the wvalidity of the first, as the second one was
created when contractual tenant had becone statutory tenant,
and therefore, he was incapable of transferring any right or
interest in favour of the |icensee.

On appeal, the Hgh Court wupheld the finding of the
appel l ate court that the licence was created in 1972 |t al so
held that <creation of licence by a statutory tenant, was
val i d.

Being aggrieved by the judgnent of the Hi gh Court, the
appel l ant | andl ord preferred an appeal, before the Court.

Al owi ng the appeal, this Court,

HELD: 1.1 In the absence of any |egislation touching the
contract, a contractual tenant is left with no transferable
right after determination of his tenancy. (465-B)

1.2 The Ilaw would operate in favour of a person who held
the prem ses under valid licence. A valid licence could be
created, by a contractual tenant or by a statutory tenant if
he continued at par with contractual tenant by

461

operation of legislation. (465-Q

1.3In the instant case, the licence was granted by the
contractual tenant in 1972. But his tenancy had been
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determned by the landlord in 1966. He thus had becone
statutory tenant. He did not, in |law had any assignable
interest on the date he created the Iicence. The grantor,
therefore, froma cause preceding the grant had ceased to
have any interest, and was incapable of creating any valid
licence unless he could be deemed to be at par wth the
contractual tenant by any provisionin the Statute. In
absence of any such provision in the Bonbay Rent Act, the
licence was invalid and stood revoked. The occupation of the
respondent thus was not as licensee within the nmeaning of
Section 15A of the Act. (466-B-QC)

Vasant Tatoba Hargude and O's. v. Dikkaya Mittaya Pujari:
Al R 1980 Bonbay 341, approved.

Anand Nivas Private Ltd. v. Anandji Kalyanji's Pedhi &
QO hers, AIR 1965 SC 414; Jai Singh Mrarji and others v. Ms
Sovani (P) Ltd., AIR 1973 -SC 772; Darmdilal and others v.
Parashram and Ohers, ~AIR 1976 SC 2229 and Luadhi chem
Agencies v. Ahmed R v. Peer Mhaned and Anr., [1982] 1 SCR
51 1, referred to.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTION: Civil Appeal No. 4233 of 1984.
From the Judgnent 'and Order dated 25.3.1983 of the Bonbay
Hi gh Court in WP. No. 25 of 1982

S.B. Bhasne and A.S. Bhasne for the Appell ant.

Uresh Bhagwat and V.B. Joshi for the Respondent.

The Judgrment of the Court was delivered by

R M SAHAI J. Can a statutory tenant createa |icence? | f
the answer is in affirmative-then can such |I|icensee claim
imunity fromeviction in execution proceedings in view of
Section 15A of this Bonbay Rent Hotel and Logi ng House Rates
Control Act 57 of 1947 (hereinafter referred to as ’'the
Act’)? These are questions which arise for consideration in
this appeal directed against the judgment and order of the
Bonbay Hi gh Court.

462

What happened was that the |andlord determ ned the tenancy
of the contractual tenant in Cctober 1966 and filed a suit
for his eviction in 1967 which was decreed ex-parte on 5th

Cct ober 1973. In execution of the decree the Iicensee
obstructed and clainmed to be protected |icensee  under
Section 15A of the Act. The objection was rejected by the
executing and the appellate court. The -~ appellate court

found that even though the first licence was, created in
1966 before determ nation of the tenancy for a period of six
years but the second |licence having been created in 1972, it
was not necessary to examine the validity of the first, as
second was created when contractual tenant had becone
statutory tenant therefore he was incapable of transferring
any right or interest in favour of the licensee. The Hi gh
Court did not disturb the finding that the 1licence was
created in 1972 but it held that creation of licence by a
statutory tenant, was valid. Consequently the |licensee was
in occupation of the premises as |icensee on the date the
Bonbay Rent Act was amended and was entitled to the benefit
of Section 15A of the Act. For this reliance was placed on
certain observations made by a Division Bench of that Court
i n Vasant Tatoba Hargude and Others v. D kkava Mutta Pujari,
Al R 1980 Bonbay 341 to the followi ng effect:-
"On this point of initial presunption as to the subsisting
i nci dence of the tenancy, we shall have to followthe ratio
of Damadilal’s case (AIR 1976 SC 2229) in
preference to the decision in Anand N vas case
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and shall have to proceed on the assunption

that statutory tenant does ordinarily possess

transferable interest in his tenancy. "
W is a statutory tenant, what right or interest he can
assign or transfer have been dealt by this Court in nore
that one decisions. In Anand Nivas Private Lid v. Anandji
Kalyanji's Pedhi & others AR 1965 SC 414 a decision
rendered under Bombay Rent Act the mmjority held,
"“A person renmaining in occupation of the premses let to him
after the determination of or expiry of the period of the
tenancy is conmmonly though in |law not accurately, called ’'a
statutory tenant’. Such a person is not a tenant at all: he
has no estate or interest in the prem ses occupied by him
He has nerely the protection of the statute in that he
cannot be turned out so |long as he pays the standard rent
and permitted increases, if any, and perforns the other

condi tions of the tenancy. Hs right to remain in
possession after the determnation of the contractua
tenancy is personal: it is not capable of being transferred
or assigned, and devol ves on his death

463

only in the manner provided by the statute. The right of a
| essee from a landlord on'the other hand is an estate or
interest in the prem ses-and in the absence of a contrant to
the contrary is transferable and the prem sses may be subl et
by him But with the determination of the lease, unless the
tenant acquires the right of a tenant” holding over, by
acceptance of rent' or by assent” to his ‘continuing in
possession by the | andlord, the terms and conditions of the
| ease are extinguished, and the rights of ~such. a person
remaining in possession are governed by the statute al one.

Section 12 (1) of the Act nerely recognises his right to
remain in possession so long as he pays or is ready and
willing to pay the standard rent and permitted increases and
performs the other conditions of the tenancy, but not the
right to enforce the terns and conditions of the origina

tenancy after it is determned."

In Jai Singh Mirarji and others v. Ms Sovani (P) Ltd., AR
1973 SC 772 yet another decision fromBonbay the ratio in
Anand N vas was reiterated and It was held that tenant in
Section 15 of the Bonbay Rent Actnmeant the contractual

tenant and not the statutory tenant. Then came anot her
deci si on, Damadilal and others v. Parashram and others, AR
1976 SC 2229 on M P. Accommpdation Control Act. It in -the
Court traced the genesis of the concept of statutory tenant
derived from the English Rent Act but carved out an
exception, where, the sanctity, of the contract’ was touched
by legislation. It was held that where the statute itself
provided continuance in possession of the tenant after
determ nation of the tenancy in sone right the tenant was at
par wth contractual tenant. Reason was the definition of
"tenant’ under Section (2) (i) of the Act. It read as
under :

"a person by whom or on whose account or behalf for the rent
of any accommpdation is, or, but for a contract express  or
i nplied, would be payable for any accommbdati on and i ncl udes
any person occupying the accommdati on as a sub-tenant and
al so any person continuing in possession after the
termination of his tenancy whether before or after the
commencement of this Act; but shall not include any person
agai nst whom any order or decree for eviction has been
made. "

This section was construed thus,

"The definition makes a person continuing in possession
after the determ nation of his tenancy a tenant unless a
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decree or order for eviction has been nade against him
464
thus putting himon par with a person whose contractua

tenancy still subsists. The incidents of such tenancy and a
contractual tenancy must therefore be the same wunless any
provision of the Act conveyed a contrary intention. That

under this Act such a tenant retains an interest in the
prem ses, not nerely a personal right of occupation, wll
al so appear from Section 14 which contains provisions

restricting the tenant’s power of subletting.

No such provision existed in the Bonbay Rent Act. The ratio
in Danadilal’s case, therefore, could not apply to right or
interest created by a statutory tenant under the Bonbay Act.
The decisions in Danadilal’s case did not in any way deviate
from the decisions given-earlier by this Court in Anand
Ni vas case. All these cases however were of sub-tenants.
In 1981 this Court had an occasion to deal with the case of

a licensee under the Bonbay Rent Act and his rights wunder
Section. '15A of the Act. The Bench was of the opinion that
the licensee was not entitled to ~obstruct the eviction

proceedi ngs which had beconme final against the tenant as a
statutory tenant could not assign or create any interest
after termnation ~of his tenancy. [t was observed in
Ludhi chem Agencies v. Ahned R v. Peer NMohaned and Anr.
[1982] 1 SCR 51 1:

"An agreenent for |icence can subsist and continue to take
effect only so long as the licensor continues to enjoy a

right, title or ‘interest in- the prem ses. On t he
term nation of his right, title or interest in the prem ses,
the agreenent for licence comes to an end.” If the licensor
is a tenant, the agreenent for licence termnates with the
t enancy. No tenant is ordinarily conpetent to ‘grant a
i cence enduring beyond his tenancy. On-the term nation of
t he licensor’s tenancy the licensee ceases to be a
licensee."”

On facts however since the statutory tenancy too camto an
end before Section 15A was anended due to passing of the
decree by the trial court the H gh Court distinguished this
decision ignoring the material difference between the two
enactments. Wsat was | ost sight of was that the observation
made by this Court in Damadil as’s case at page 2234 to - the
foll owi ng effect,

"W find it difficult to appreciate howin this country  we
can proceed on the basis that a tenant whose contractua
tenancy has determi ned but who is protected agai nst eviction
by the statute, has no right of property but only a

per sonal right to remain in occupati on, wi t hout
ascertaining what his rights

465

are under the statute.............. It is not possible to

claim that the "sanctity" of contract cannot be touched by
| egi sl ati on.

Were on the | anguage of the Section as it stood under  that

Act. Therefore, in absence of any |egislation touching the

contract it appears to be settled t hat
cont ract ual t enant is | eft with no
transferable right after determination of his
tenancy. In our opinion the |earned judge in

drawing an inference from Ludhi chem Agencies
(supra) that, 'a licence by a statutory tenant
would continue to subsist "lawfully till it
was termnated and therefore if on the facts
of that case the decree of ejectnent against
Saraswati bai had been nade after 1.2.1973,
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then the licence in favour of the petitioners
could have been considered to the subsisting
on 1.2.1973,. commtted an error of |aw.
Section 15A reads as under:
"15A-
(1) Notwi t hst andi ng anyt hi ng cont ai ned el sewhere in this Act
or anything contrary in any other law for the tine being in
force, or in any con tract, where any person is on the |st
day of February 1973, in occupation of any premnises or any
part thereof which is not less that a roomas a |I|icensee
thereof, he shall on that date he deened to have becone, for
the purposes of this Act, the tenant of the
landl ord in respect of the premses or part
thereof in his occupation
(2) The provisions of sub-section (1) shall not affect in any
manner the operation of sub-section (1) of Section 15 after
t he-dat e af oresaid.™
The section brought into force with effect from 1st February
1973 undoubtedly protected a licensee formeviction. But it
could operate in his favour only if he was in occupation of
the premses on the date the Act cane into force as a
i censee. It is, thus, not mere occupation but occupation
as licensee which has been statutorily protected. In other
words the | aw woul d operate in favour of a person who held
the prem ses under 'valid licence. A validlicence could be
created, as explained earlier, by a contractual tenant or by
a statutory tenant if he continued at par with contractua
tenant by operation of legislation.~ In absence of any such
provision in the Bonbay Rent Act the licence created in
favour of licensee by the statutory tenant could riot render
the respondent, a licensee within the neaning of Section 15A
of the Act.

466
Even a wvalid licence stands revoked in ci rcumst ances
mentioned in Section 62 of the I'ndi an Easements Act. Its

cl ause (a) reads as under

"62. A license is deened to be revoked-

(a)when, froma cause preceding the grant of it, the grantor
ceases to have any interest in the property affected by the
i cense: "

The licence was granted by the contractual tenant in 1972.
But his tenancy had been determ ned by the landlord in 1966.
He thus had become statutory tenant. He did not, in law had
any assignable interest on the date he created the |icence.
The grantor therefore froma cause preceding the grant had
ceased to have any interest, and was incapable of creating
any valid |licence unless he could be deemed to be at par
with the contractual tenant by any provision in-the statute.
I n absence of any such provision in the Bonbay Rent Act’/ the
licence was invalid and stood revoked. The occupation of
the respondent thus was not as |licensee within the- neaning
of Section 15A of the Act.

In the result this appeal succeeds and is allowed. The
order passed by the High Court in the Wit Petition is set
aside and it shall stand dismissed. In the circunstances of

the case, however, there shall be no order as to costs.
V.M

Pretition dism ssed.
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