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The appellants i n these appeal s, nanely, Nandu Rastogi @
Nandji Rastogi and Bal "Mukund Rastogi are brothers. They
al ongwi t h one Jagdi sh' Chanmar and Mbhan Si ngh were put up for
trial before the 2nd Additional Sessions Judge, Rohtas at Sasaram
who found the appellants and Jagdi sh Chamar guilty of the offence
under Section 302/34 I PC and under Section 27 of the Arns Act
but acquitted Mohan Singh. They were sentenced to undergo
i mprisonnment for |ife under Section 302/34 | PC and to undergo
rigorous inprisonment for one year under Section 27 of the Arms
Act. They preferred three appeals before the H gh Court but by a
conmon judgrment and order, the High Court disnissed the appeal s
and affirmed their conviction and sentence. Three special |eave
petitions were preferred before this Court but since Jagdish
Chamar did not surrender to his sentence, his special |eave petition
was di sm ssed by order dated 3rd Decenber, 2001 whi'le specia
| eave to appeal was granted to the appellants herein

The informant Shyam Mohan Rastogi, PW4 is the uncle of
the appellants being the cousin of their father. The deceased

Shankar Rastogi was the son of the informant PW4. It is alleged
that in an occurrence which took place at about 7.00 p.m on
12.11.1985 he was shot dead by appellant Nandu Rastogi. It is the

case of the prosecution that the three accused, alongwith two
unknown persons, came arnmed with country made pistols and
perpetrated the crime. According to the prosecution the
background in which this occurrence took place, and which al so

di scl oses the notive for the offence, is that the informant PW4
owned a house which he sold to one Braj Kishore Rastogi, who in
turn sold the said house to appellant Nandji Rastogi. ' Manjoor
Ansari, PW1 was the tenant of a shop in that building, but Nandj
Rast ogi was pressurising himto vacate the prem ses. Shankar
(deceased) son of the informant, took the side of Manjoor Ansari
and declared that he will not permit Nandji Rastogi to forcibly
evict him He even threatened that he may chall enge the sal e of
the house by his father since his father had no | egal authority to
sell his share in the house. It appears fromthe evidence on record
that Manjoor Ansari is on good terns with the informant and his
famly nmenbers and continued to occupy the shop prem ses even

on the date of occurrence.

The case of the prosecution as disclosed in the First
I nformati on Report | odged by PW4 at 8.00 p.m on 12th
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Novenber, 1985, soon after the occurrence, is that at about 5.00
p.m the informant was sitting in his shop, nanely, Shankar Stores,
alongwith his tenant Ayodhya Tiwari, PW5 when Nandji Rastog

cane there and warned the informant to caution his son that he
should not interfere in his matters. He threatened that if he did not
do so his son may be killed. So saying, he went away threatening
the informant with dire consequences. At about 6.45 p.m
electricity supply was cut off when he was sitting in his shop

al ongwi t h one Shanbhu Lal, his son Mukund, Manjoor Ansari,

PW 1 and Shankar Rastogi (deceased) his son. Since it was the

di wal i day, candles and earthen lanmps were lit in his shop and

el sewhere. 15 minutes later appellant Nandji al ongwith his brother
appel  ant Bal Miukund Rastogi, accused Jagdi sh Chamar and two

ot her unknown persons entered his shop arned with country made
pistols. Nandji and Jagdi sh caught hold of his son and took him
inside to the residential apartnent which is just behind the shop, at
gun point. \Wen the informant and others wanted to intervene,

they were prevented by appellant Bal Mikund Rastogi and his
conpani on who st ood guard with country nmade pistols in their

hands. " They threatened themto keep quiet. After Shankar Rastog
was taken-inside the house by Nandji Rastogi, Jagdish Chamar and
one ot her unknown person, he heard the report of gun fire foll owed
by crying of wonen inside the house. An alarmwas raised and the
accused fled away threatening them Wen he went inside he

found his son bl eedi ng and unconsci ous. People who had gat hered
there, took the deceased to Kudra Hospital where he was decl ared
dead.

After investigation four persons were put up for tria
i ncludi ng the appellants, Jagdish Chamar and one Mbhan Si ngh
who was acquitted by the trial court. The defence of the appellants
was that no such incident as alleged took place and that they had
been fal sely inplicated on account of sone di spute over a conmon
wal | . Suggestions were put to some of the w tnesses that a dacoity
took place in the house of the deceased and in the course of that
dacoity the deceased was shot dead.

PW. 1 to 5 are the witnesses exam ned by the prosecution
to prove its case. PW6 Dr. Shyam Sunder Singh i's the doctor who
performed the post-nortem exan nati on on the body of the
deceased at 10.00 a.m on 13th Novenber, 1985. The post nortem
report and his evidence | eaves no manner of doubt that Shankar
Rastogi net a hom cidal death. This was not even chall enged by
the appellants. PW 7 is the investigating officer

PW 1 Manjoor Ansari deposed that he was sitting with
Shanbhu Lal, his son Mukund Lal, Shankar (deceased) and the
informant in the shop of the informant when 4-5 persons. came
arnmed with country made pistols. He identified the appellants and
Jagdi sh Chamar. Nandji Rastogi, Jagdi sh Chamar and one
unknown accused took Shankar to the residential portion of the
prem ses fromthe shop where he was sitting. The residence of the
i nformant is behind the shop in the same building. The remaining
two persons, nanely Bal Mikund Rastogi and one unknown
accused prevented themfromintervening in the matter. Soon
thereafter he heard the sound of gun fire and thereafter the accused
fled. Kam a Rastogi, PW2, nother of deceased Shankar, and wife
of the informant, cane out and infornmed themthat Nandji had shot
dead her son. This witness clainms to have gone inside the house
and seen Shankar lying injured. He was rempved to the hospita
where he was decl ared dead.

Kam a Rastogi, PW2 is the nother of the deceased. She has
stated that she was in the kitchen when her grand son aged about
10- 11 years, cane and told her that dacoits had entered the shop
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She rushed towards the shop but on the way she saw Nandu and
Jagdi sh hol di ng her son, while one unknown person was standing
behind them Nandu fired fromhis pistol injuring Shankar who
fell down on the spot. She thereafter came out, met her husband
and informed him but prevented him from going inside on account
of fear. She also nmet, Manjoor Ansari, Shanbhu Lal and his son
Mukund Lal etc. from whom she learnt that they were prevented
fromgoing inside by appellant Bal Mukund Rastogi and anot her
person.

Mityunjay Singh, PW3 deposed that he was having tea at a
tea stall nearby when the lights went off. Soon thereafter he heard
the report of gun fire and rushed towards the house of the
informant. He saw 5 persons coning out of the house of the
informant armed with country made pistols. Qut of them he
identified the appel lants and Jagdi sh Chamar

Shyam Mohan Rastogi, informant, in his deposition fully
supported the facts nmentioned by himin the First Information
Report.  'He-further stated that while he was trying to enter his
house he was hit by an unknown accused on his head with the butt
of the pistol. He further stated that Ayodhya Tiwari, PW5 and
Mityunjay Singh, PW3 came soon after the incident. He also
informed the Court that Shambu Lal and hi's son Mukund Lal were
not willing to depose as witnesses in the case.

The [ ast inportant wi tness Ayodhya Tiwari, PW5 deposed
about the incident which took place at 5.00 p.m in which Nandj
Rast ogi had threatened the informant warning himto caution his
son, the deceased. At the tine when the firing took place he was in
his room He resided in the house of the informant. Wen he
heard the report of gun fire he wanted to cone out of the house,
but on seeing 5 persons com ng out and runni ng away, he did not
stir out of his roominmediately. Later he cane out and was told
by Mityunjay Singh, PW3, the wife of Manjoor, and the parents
of the deceased about the occurrence. He had identified the
appel | ants and Jagdi sh Chanar

Though the trial court and the Hi gh Court have undertaken a
critical scrutiny of the evidence on record, with the help of counse
for the parties, we have also read the entire evidence. There is
hardly anything in the cross-exam nation of the w tnesses which
may cast a doubt on the truthful ness of their testinmony. Their
credibility has not been inpeached. They are natural w tnesses
and have deposed in a forthright manner. There i's no reason for us
to interfere with the findings recorded by the trial court and the
H gh Court.

M. P.S. Mshra, Senior Advocate, appearing for the
appel l ants submitted that the grand child of the infornant, who
first cane and reported to his grand nother Kam a Rastogi that
dacoits had entered the shop was not exani ned by the prosecution
In our view the failure of the prosecution to exam ne the grand
child of the informant does not in any manner adversely affect the
prosecution case, particularly when | arge nunber of w tnesses who
are found to be reliable have supported the case of the prosecution
The fact that the accused had reasons to be unhappy with the
conduct of the deceased and his father, cannot be disputed, and in
fact, earlier in the evening Nandji Rastogi had admi nistered a
warning to the informant in the presence of Ayodhya Tiwari,

P.W5. The First Information Report was | odged pronptly at 8.00
p.m on the sane day and there was, therefore, no opportunity for
the prosecution to concoct a fal se case. The deceased was shot
dead in the residential apartnment which was just behind the shop
where mal e nenbers of the famly were sitting. The actual killing
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was W tnessed by the nother of the deceased, PW2, which is only
natural because she was inside the house preparing sweets to
celebrate the Diwali festival. The evidence on record, therefore,
| eaves no room for doubt that relations between appellants on the
one hand and the informant and his son on the other were strained.
On the date of occurrence the appellants al ongwi th Jagdi sh

Chamar and two unknown persons cane to the shop of the

i nfornmant and while Bal Mukund Rastogi and one unknown

accused prevented the informant and others frominterveni ng by
threatening themw th pistols, Nandu Rastogi, Jagdish Chamar and
the ot her unknown accused took Shankar Rastogi to the residentia
apartment, just behind the shop, where he was shot dead by Nandu
Rast ogi which was witnessed by Kam a Rastogi, PW2, the nother

of the deceased.

Learned counsel for the appellants could not persuade us to
accept the case of the defence that no such occurrence took place
and that Shankar Rastogi was killed in the course of dacoity.
There is no evidence what soever to support the defence case which
nust be rejected.

He then submitted that in any event so far as Bal Mikund

Rastogi is concerned, there'is no allegation that he took part in the
assault. He submitted that his false inplication cannot be rul ed
out. In any event /it i's subnmitted that his conviction with the aid of
Section 34 IPCis not justified in the facts and circunstances of the
case. He relied upon two decisions of this Court in Parshuram

Singh vs. State of Bihar : JT 2002(1) SC 407 and Suresh and

another vs. State of U P. (2001) 3 SCC 673. These decisions do
not help the defence. In Parshuram Singh (supra) this Court gave

to two of the accused persons the benefit of doubt having regard to
the peculiar facts and circunstances of that case. Against one of
the accused in that case the allegation was that he exhorted the
others to kill the deceased, and though he hinself was armed with
lathi, he did not take any part in the assault. The Court found that
the surroundi ng circunstances of the case did not ensure the
confidence that he made such an exhortation. Apart fromnot using
the weapon, which was handy with him there appeared no reason

for himto take up the | eadership of the gang as he had no quarre
with the deceased. As regards the other accused to whomthe

benefit of doubt was extended, the Court found that it was highly

i mprobabl e that he woul d have refrained fromusing the inherently

| ethal weapon like the pistol which was in his possession if he
shared the comon intention. In our view the decision in

Par shuram Si ngh’s case rests on its own peculiar facts and no
principle of law can be culled fromthat decision which nay be of

any assistance to the appellants in this case.

Shri P.S. Mshra then drew our attention to paragraph 23 of

the judgnent in Suresh vs. State of U P. (supra) wherein it has
been observed that to attract Section 34 |IPC two postul ates are

i ndi spensable : (1) The criminal act (consisting of a series of acts)
shoul d have been done, not by one person, but nore than one

person. (2) Doing of every such individual act cunul atively
resulting in the conm ssion of crimnal offence should have been

in furtherance of the common intention of all such persons. He

al so drew our attention to the discussion in the judgnent about the
di fference between a "comon intention" and "sinmilar intention".

It has been observed by this Court that to attract the applicability of
Section 34 of the Code the prosecution is under an obligation to
establish that there existed a conmon intention which requires a
pre-arranged plan, because before a nman can be vicariously

convicted for the criminal act of another, the act nust have been
done in furtherance of the comon intention. The Court observed:
"Section 34 of the Indian Penal Code recognizes
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the principle of vicarious liability in crimna
jurisprudence. It nakes a person liable for action of
an of fence not conmmtted by himbut by another
person with whom he shared the common intention

It is arule of evidence and does not create a
substantive of fence. The section gives statutory
recognition to the commonsense principle that if
nore than two persons intentionally do a thing
jointly, it is just the sane as if each of them had
done it individually. There is no gainsaying that a
conmon i ntention presupposes prior concert, which
requires a prearranged plan of the accused
participating in an offence. Such preconcert or
prepl anni ng may devel op on the spot or during the
course of commission of the of fence but the crucia
test is that such plan nmust precede the act
constituting an of fence.~ Conmon intention can be
fornmed previously or in the course of occurrence and
on the spur of the monent. The existence of a
conmon intentionis a question of fact in each case
to be proved mainly as a nmatter of inference from
the circunstances of the case.™

In the facts of the case the Court found that Pavitri Devi,

accused No. 3 could/'not be held guilty of the offence of nurder

with the aid of Section 34 since she was nerely standing on the
road when the incident happened. Her nmere presence w thout

doi ng anything nore, w thout even carrying a weapon, and wi thout
even marching al ong with the other assailants, did not attract
Section 34 | PC.

The facts of this case are quite different. Appellants

alongwith three others cane arned with country nade pistols.

They came together, and while tw of them stood guard and
prevented the prosecution w tnesses fromintervening, three of
them t ook the deceased inside and one of them shot hi m dead.
Thereafter they fled together. . To attract Section 34 IPCit is not
necessary that each one of the accused nust assault the deceased.
It is enough if it is shown that they shared a combn intention to
commt the offence and in furtherance thereof each one played his
assigned role by doing separate acts, simlar or diverse. The facts
of this case are el oquent and the rol e played by Bal Mikund

Rast ogi of preventing the prosecution w tnesses fromgoing tothe
rescue of the deceased was the role played by himwith a viewto
achieve the ultimte objective of killing Shankar Rastogi. W,
therefore, entertain no doubt that all the five persons who cane to
the shop of the informant had a comon intention to commit the

mur der of Shankar Rastogi and they acted pursuant to a pre
arranged plan. The facts clearly are consistent only with the
hypot hesis of their acting in furtherance of a comon-intention
They have, therefore, rightly been convicted with the aid of
Section 34 | PC.

We, therefore, find no merit in these appeals which are
di sm ssed




