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The appell ants who are three in nunber with their
father, Virsa Singh (Accused No.1l) and brother Tara Singh
(Accused No. 3) [since deceased] were charged for conm ssion
of an offence under Sections 148/302/323/149 of the I|ndian
Penal Code.

The incident took place at about 10:30 a.m on

13.6.1987. Adnittedly, the fam ly of the deceased and the
appel l ants bel ong to the sane village. They have
agricultural lands. The parties had disputes both as regard
boundaries of their agricultural land as also as regard
irrigation of their respective field.~ On the day of the

i ncident, Kartar Kaur (deceased) brought food for her sons
Avtar Singh and Bal kar Singh (PW5 and PW6) who were
working in their agricultural field. Wen they finished
taking their neals, Virsa Singh (Accused No.1l) arnmed with

" Takwa’' , Kul want Singh (Appellant. No.1l) and Tara Si'ngh
(Accused No.3) armed with 'Kirpan' each, Sahiba Singh
(Appellant No.2) armed with ’'Barchha' and Darbara Singh
(Appel ant No.3) armed with ' Kappa' canme near the informant
and the deceased fromthe side of their tubewell. Virsa

Si ngh, allegedly, exhorted the conplainant and the deceased
to be ready as they had cone to teach thema | esson for
scrappi ng the boundaries of the fields; whereupon the first

i nformant Partap Singh, since deceased, and Bal kar Singh
along with their nother got up. It is contended that Sahiba
Si ngh gave one Barchha bl ow to Partap Singh in his abdonen
and anot her bl ow just below his right shoulder in the chest,
whereas Virsa Singh assaulted Partap Singh with Takwa on
the back of his right hand. Kartar Kaur, nother of the

i nformant, who had tucked her salwar as she waded t hrough
the water, cane forward and she was given a blow with Kirpan
by Kul want Singh on the back of her left |eg, whereupon she
fell down. Even thereafter Tara Singh is said to have given
Kirpan bl ow on her left thigh and Virsa Singh gave two Takwa
bl ows on her both wists.

Avtar Singh and Bal kar Si ngh who exam ned thensel ves as

PW5 and PW6 respectively came forward to rescue their

not her and brot her whereupon Sahi ba Singh is said to have

gi ven Barchha blow in the abdonen of Avtar Singh (PW5) and
another blow on his left thigh. Accused No.1l allegedly gave
bl unt side Takwa bl ow on Bal kar Singh (PW6) on the back of
his right hand.
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It stand admitted that in the aforenentioned incident,
Darbara Singh and Virsa Singh also suffered injuries which
are said to have been inflicted on them by the conpl ai nant
and his brother purported to be in their self-defence.

The accused persons thereafter ran away with their
respecti ve weapons whereafter Avtar Singh (PW5) went to the
village and informed his cousin Hardi p Singh about the
occurrence. A tractor was brought fromthe village in which
Partap Singh and Kartar Kaur were brought to the hospital at
Ferozepur. The | ady breathed her | ast on the way whereas
Partap Singh was admitted to the Civil Hospital, Ferozepur

The notive for comm ssion of the said offence on the
part of the accused persons is said to be a dispute which
took place a day prior to the day of the occurrence between
the conpl ai nant party and Virsa Singh allegedly on the
ground t hat the conpl ai nant party scrapped the boundaries of
the fields. However, it is said that the matter had been
settled at theinstance of ‘one Maura Singh, a resident of
the same vill age.

The doctor attending on Partap Singh inforned the
Pol i ce whereupon the S/H O of the Police Station cane to
the Hospital. The statenent of Partap Singh, who was
seriously injured could not be taken by the police and only
at about 4.30 p.m, the first information report was | odged
by Avtar Singh.

It is not disputed that Partap Singh was nedico-legally
examned at 12.30 p.m on 13.6.1987 by Dr. A S. Mann (PW2)
and the following injuries were found on hi's person

"1, ol ique incised wound 10 cms. X =
cm and depth varied from nuscle

deep to bone deep on back of right

hand starting from base of index

finger and goi ng upwards and

nmedi al ly with bl eedi ng.

2. I nci sed wound 3 cms. X 1 cm (at
centre) oblique on front and right

si de of abdomen 5 cms. medial at

the level of right anterior

superior iliac spine with bleeding.
Orentum and a small | eap of

i ntestine was com ng out of the

wound. Abdonen was tender and

tense.

3. I nci sed wound 1.5 cnms. X = cm
oblique in direction on front and
upper part of right chest just
bel ow the outer half of right
clavicle."

Injury No.1l was kept under observation
for X-ray exam nation and injury No.3
was kept under observation for surgica
report and injury No.2 was decl ared
dangerous to life. In this regard Dr.
Mann gave his report Ex.PH and al so
prepared pictorial diagramEx.PH 1
showi ng the seats of injuries. PW2 Dr.
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A.S. Mann sent ruga Ex.PJ to the Station
House O ficer, Police Station Sarad,
Ferosepur, regarding the death of Kartar
Kaur and arrival of Avtar Singh
(I'njured)”

The statenent of Partap Singh on a certificate issued
by the doctor that he was fit to make a statenment was
recorded on 18.6.1987. Partap Singh, however, succunbed to
his injuries 26.6.1987.

Dr. J.S. Dalal (PW3) who conducted the post-nortem on
the dead body of Partap Singh found the follow ng injuries
on his person

"1, Under -t he bandages of both ankles
vene sect'ion wounds were present
nedi al | y over both ankl es.

2. On removi ng bandage of right hand
there was an oblique healed wound
except inits mddle one third. It

was 10 cns. |long on the back of

ri ght hand starting from base of

i ndex finger and goi ng upwards and
medi cal ly. The unheal ed wound was
pal e and on opening it frank pus
cane out. There were correspondi ng
cuts in the third and fourth

net acar pal bones.

3. Hori zontal heal ed wound 1.5 cms.
| ong just below outer half of right
clavicle.

4. An oblique wound with clean cut

margins 8 cms. X 3.5 cms. nuscle
deep on the right side of abdonen
starting 5 cns. nedically and above
the right anterior superiod iliac
spi ne and goi ng downwar ds and
nedially. The floor of this wound
cont ai ned pl ough and on di ssection
of surrounding tissues frank pus
oozed out.

5. A stitched wound 20 cns. | ong on
ri ght side of abdonmen just l|atera

tomd line. On renoving stitches

there was corresponding out in the
perticotniu with stitches. The
nesentery had been repaired at nmany

pl aces and small gut at two pl aces.

The abdomi nal cavity contai ned

about 300 grams of chocol ate

colored foul snelling fluid."

Aut opsy exani nation of Kartar Kaur was held about 6.45
p.m on the sanme day by Dr. Tirath Goel (PW1), which
di scl osed the following injuries on her dead body :
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i. I ncised wound 5 cns. X 2 cns. on
the front and | ower part of left
t hi gh.

ii. I nci sed wound 10 cns. X 3 cnB. 0N
the back of left leg. Underlying

vessel s and nuscles were cut and

bones were fractured.

iii. Incised wound 5 cns. X 2 cns. on
the back of right wit joint.

Under |ying bones were cut through

and t hrough.

iv. I nci sed wound 4 cns. X 1 cm on the
back of left leg just belowinjury
No. 2.

V. I nci sed wound 3 cns. X1 cm on the
back of l'eft wit joint."

Accused Darbara Singh was al so nmedi co-1egal ly exam ned
by PW2, Dr. A S. Mann, at about 1.30 p.m on the sane day
and the following injuries were found on his person :

"1. I nci sed wound 11 cms. X 2 cms.
oblique in pal mof right hand on

| ower part 2 cnms. deep with

bl eedi ng.

2. Incised wound 2 cns. X = cm on
pal mer aspect of right index finger
on the pronmi mal phallanx with

bl eeding. Injury was 1 cm Deep.

3. Reddi sh abrasion 1/3 cm X < cm on
back and upper and of right hand

little finger.

4. Reddi sh abrasion with over |ying

| acerated wound 1.5 cm X 1/4 cm
ol i que on back of right and ring
finger on proxinmal phallanx.
Injury was 1/3 cm deep with

bl eedi ng.

5. Lacerated wound = cm X < cm X
1/3 cm on back of right hand

m ddl e finger on proxinmal phallanx

wi t h bl eedi ng.

6. I ncised wound 2.5 cm X = cm on
pal mer aspect of |eft hand index

finger on the distal phallanx wth

bl eeding, 1 cm deep

7. I nci sed wound 3 cns. X = cm on
outer side of root of left thunb
with bleeding 1.5 cns. deep.

8. I nci sed wound 20 cms. X 7 cms.
slightly oblique and al nost

vertical on back of right abdomen
crossing the md line. Depoth
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could be easily traced upto 10 cms.

9. Incised wound 3 cm X 2 cnms. X 2.5
cms. oblique on postere nedial side

of left thigh in mddle one third

wi th bl eedi ng. "

Accused No.1, Virsa Singh, was al so nedico-legally
exam ned by the same doctor at about 2.20 p.m on that day
and following injuries were found on his person

"1. I nci sed wound 5 cm X = cm and
bone deep on right side of skull
oblique in direction 6.5 cns.
vertically behind the mddl e of

ri ght eye brow with bleedi ng.

2. Lacerated wound 1 cm x 1/3 . cm and
bone deep-in nid line and centre of

f or ehead.

3. I nci sed wound 8 cns. X = cm

starting fromthe tip of nose and
goi ng transversally over the right
cheek varying in depth from=cmto
1 cm Right ala of nose was cut
through and through wth bl eedi ng.

4. I nci sed wound 3.5 cns.~ X 1.5 cns.
transverse in md line and front of

neck 5 cns. below the thyreid

cartiledge with bleeding. The

depth could be easily traced upto 2

cns.

5. Lacerated wound = cm x 1/3 cm X
1/3 cm on pal mer surface of left

hand in the we space of thunb and

i ndex finger with bl eeding."

The statenent of PW6 was recorded by the police at
8.10 p.m on 14.6.1987.

Despite the fact that two of the accused persons were
in the hospital itself, they were not arrested imediately
as they were undergoing treatnent. Accused Nos. 2, 3 and 5
were arrested on 20.6.1987; whereas Accused Nos. 1-and 4
were arrested On 29/ 30.6.1987.

PW5 and PW6 who are also said to have suffered m nor
injuries in the said incident were examned by Dr. Tirath
Coel and Dr. A.S. Mann respectively on 13.6.1987 at 5.30
p.m and on 14.6.1987.

The injuries on the person of Avtar Singh as found were
as under

"1. Lacerated wound 1 cm x 1 cm
superficial on the front and | ower
part of left thigh. Fresh bleeding
was present on touching.
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2. Abrasion 1 cm x 1 cm on the right
si de of abdonen 5 cns. above the
umicus."

The following injuries were found on the person of
Bal kar Si ngh :

"a bl ush contusion 3 cns. X 3 cns. on
back of left hand index finger over
the meta carpe phallangeal joint with
overlying partially scabbed brownish
abrasion 1.5 cnms. X < cm'

Upon conpletion of the investigation, the accused

persons were charge-sheeted. The |earned Sessions Judge,
Ferozepur di'sbel ieving the prosecution case acquitted the
accused persons by a judgnent and order dated 26.8.1988.

The State of Punjab aggrieved thereby and dissatisfied
therewith preferred an appeal thereagai nst before the Punjab
and Haryana Hi gh Court which was marked as Crimnal Appea
No. 402- DB of 1989.

By reason of 't he inpugned judgrment, the Hi gh Court
di sagreeing with the view of the | earned Sessions Judge cane
to the conclusion that the accused persons were guilty of
comm ssion of the offences under Section 302 and 302/149 | PC
and sentenced themto undergo the rigorous inprisonnent for
life and passed the followi ng sentences :

"Name of the accused O fence conmitted Sent ence
Kul want Si ngh

U's 302 I PC for
conmitting murder

of Kartar Kaur

He shall undergo Ilife
i mpri sonnent and pay a
fine of Rs. 10,000/-
and in default thereof
shal | further undergo

ri gorous inprisonment for
a termof one year.

Virsa Singh
Tara Singh
Dar bara Si ngh
and

Sahi ba Si ngh

U's 302/ 149 | PC

They shall undergo life

i mprisonnment and pay a
fine of Rs.10,000/- each
and in default thereof
shal | further undergo

ri gorous inprisonnent for
a period of one year
each.
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Virsa Singh

Kul want Si ngh

Tara Singh

Dar bara Si ngh

U's 302/ 149 | PC

for commtting the

nurder of Partap

Si ngh

They shal |l undergo

i mprisonment and pay a
fine of Rs.10,000/- each
and in default thereof
shal | further under go
ri gorous inprisonment for
a period of one year
each.

Sahi ba ' Si ngh

U's 323 I'PCfor

causi ng injuries

to Avtar Singh

He shall undergo rigorous
i mprisonnment for six
nonths and pay a fine of
Rs. 1000/ - and in default
t hereof, shall further
undergo rigorous

i mprisonnment for one
nont h.

Virsa Singh

Kul want Si ngh

Tara Singh

and Dar bara

Si ngh

U's 323/149 | PC

They shal | undergo

ri gorous inprisonment for
six nonths and pay a fine
of Rs.1000/- each and in
default thereof shal
further undergo rigorous
i mprisonnment for one
nont h each.

Virsa Singh

Us 323 IPC for

causing injuries

to Bal kar Si ngh

He shal |l undergo rigorous
i mprisonnent for six
nmont hs and pay a fine of
Rs. 1000/ - and in default
t heref or, undergo

ri gorous inprisonnment for
one nont h.

Kul want Si ngh
Tara Singh
Dar bara Si ngh
and

Sahi ba Si ngh

U's 323/149 | PC
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They shal | undergo

ri gorous inprisonnment for
six nonths and pay a fine
of Rs.1000/- each and in
default thereof, shal
further undergo rigorous
i mprisonment for one
nont h each."

Al the substantive sentences awarded to the respective
accused persons were directed to run concurrently. It was
further directed that the fine, if recovered, shall be paid
by way of conpensation to the heirs of the respective
deceased i n equal shares.

M. UU Lalit, |earned counsel appearing on behal f of
the appellants woul d submit that the H gh Court commtted a
mani fest error in passing the inpugned judgnent insofar as
it failed to take into consideration that in the facts and
ci rcunst ances of this case, the appellants, their brother
and father should have been held to have exercised their
right of private defence having regard to the nature of
injuries suffered by Accused Nos. 1 and 4.

M. Lalit would subnmit that the nature of injuries on
the person of the said accused are pointers to the fact that
the conpl ai nants were the aggressors.  The | earned counse
woul d contend that the alleged i medi ate cause leading to
the occurrence was that Harnam Singh’s field used to be
irrigated through the water drawn fromthe tubewell of the
conpl ai nant and when Darbara Singh was cl eaning the water
channel, Partap Singh came whereupon the verba
altercation ensued; whereafter they cane being armed with
weapons and attacked Darbara Singh. According to the
| ear ned counsel, Harnam Si ngh was arned with 'Khund' , a hard
and bl unt weapon whereas Partap Singh came with a sharp-
edged weapon and while he was attacked Darbara Singh tried
to ward away the attack with his both hands, as a result
wher eof he suffered as many as five injuries on his two
pal ns.

The | earned counsel would point out that Darbara Singh
was evidently working in the field as he had been found by
the doctor to be bare chested. It was contended that only
upon noti cing Darbara Singh being assaulted with ’'Khund', a
bl unt weapon, Virsa Singh cane to his rescue and he had al so
been attacked and only in the said scenario Virsa Singh
exercised his right of private defence. Kartar Kaur
however, who had conme in the neanwhile at the place of
occurrence unfortunately suffered injuries resulting in her
deat h.

M. Lalit would urge that had the conpl ai nant been not
aggressors, there was no reason as to why PW5 and PW6
woul d suffer only mnor injuries. Sufferance of such
injuries by the said witnesses, M. Lalit would contend, is
doubtful, as in the opinion of the doctor they could be
self-inflicted. M. Lalit would further argue that there is
not hi ng on records to show that except Darbara Singh and
Virsa Singh, any of the other three accused persons was
present at the place of occurrence and participated therein
According to M. Lalit, only in the aforenentioned fact
situation, the trial court found the presence of PW5 and PW
6 at the place of occurrence to be doubtful and furthernore




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

15

hel d that having regard to the injuries on the persons of
Darbara Singh and Virsa Singh, they were entitled to
exercise their right of private defence. |In that view of
the matter, the | earned counsel would argue, that the High
Court should not have interfered with the judgnent of
acquittal passed by the | eaned Sessi ons Judge having regard
to the fact that the said defence had been raised fromthe
very beginning of the trial

M. Lalit would further subnmit that the statements of
Partap Singh in the facts and circunstances of the case,
shoul d not have been treated to be a dying declaration

So-cal l ed dying declaration of Partap Singh in effect
and substance, M. Lalit would submit, was a statenment under
Section 161 of the Code of Crimnal Procedure and the sane
was not reliable in viewof the fact that Partap Singh died
five days thereafter.

The | ear ned counsel woul d urge that the H gh Court
failed to consider the nature of the injuries suffered by
the accused persons whi ch having regard to the materials
brought on records would clearly prove that the accused
persons exercised their right of private defence. M. Lalit
woul d further submi't that the prosecution failed to prove
that the injuries caused to the accused persons by PW5 and
PW6 were by way of exercise of their right of private
defence as nmerely a bald statenent had been made in the
first information report to the said effect and furthernore
PW5 and PW6 al so did not el aborate thereabout in their
depositions before the Sessions Court.

M. Lalit would argue that as the judgnment of acquitta
passed by the | earned Sessions Judge in the aforenentioned
situation was reasonable, the Hi gh Court should not have
interfered therew th.

M. OK Khullar and M. Arun Kumar Sinha, |earned
counsel appearing on behalf of the State and the
conpl ai nant, on the other hand, would subnit that fromthe
site plan prepared by the investigating officer, it would
appear that the occurrence took place in the field of the
first informant. The | earned counsel would contend that as
the date and pl ace of occurrence as al so the nature of
of fence stand adnmitted, it was for the accused personsto
prove that the informant party were the aggressors and they
exercised their right of private defence. The |earned
counsel would contend that even if the contention of the
appel l ants is accepted, no explanation has been offered as
to why Kartar Kaur was done to death. It was poi nted out
that fromthe materials on records, it woul d appear-that she
was subjected to assault despite falling down on the field.

The principal questions which arise for consideration
in this appeal, in view of the rival subm ssions nade by the
| earned counsel for the parties are:

(i) whet her the accused persons were entitled to
exercise their right of private defence;

(ii) in any event whether they exceeded the sane in
doi ng so;

(iii) Whet her the statenent of Partap Singh recorded on
18. 6. 1987 shoul d be construed to be a dying

decl arati on?
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Bef ore adverting to the rival contentions, as noticed
herei nbefore, it may be noticed that Accused Nos.1 and 3
have since died.

It is not in dispute that the deceased Kartar Kaur and

the injured Partap Singh were brought to the hospital by PW
5, Avtar Singh. According to the prosecution, Bal kar Singh
had gone to his maternal uncle’'s place to inform himabout
the incident and as such he was exami ned by the police on
the next day of occurrence. The nmaterials on records
further show that the investigating officer having been

i nforned about the incident by Dr. Mann wanted to record the
evi dence of Partap Singh as he was an injured wi tness but as
he was not declared fit to nmake a statenent, the statenent
of PW5 was recorded and the sane was treated as the first

i nformati on report.

We may at the threshol d exam ne the question as to
whet her the statenent of Partap Singh could be treated to be
a dyi ng declaration.

Section 32 of the Indian Evidence Act, 1872 nowhere

states that the dying decl aration nust be recorded in the
presence of a Magistrate or in other words no statenent

whi ch has not been /recorded before the Magistrate cannot be
treated to be a dying declaration. The fact that the
investigating officer fromthe beginning intended to take
the statement of Partap Singh is not in dispute. The

endor senent nade by the doctor in Ex.PQ 1 and Ex. PR/'1 woul d
clearly show that he had not been found fit to make such
statement. Only on the fifth day i.e. 18.6.1987, the
statenment of Partap Singh could be recorded.

Section 32 of the Indian Evidence Act also does not

state that a dying declaration should be made only in
expectation of death and in that view of the matter the fact
that Partap Singh died on 26.6.1987 after a period of one
week is of no consequence. Explanation-| appended 'to
Section 32 specifies that when the statenent is nade by a
person as to the cause of his death, or any of the

ci rcunst ances of the transaction which resulted in his death
where cause of death of that person’s death comes into
guestion would be a relevant factor.

PW9, the investigating officer Hukam Si ngh has proved

the statement of Partap Singh. He deposed that he was fully
consci ous when he made the statenents which were read over
to him In that view of the matter the said statenents are
adm ssi bl e under Section 32 of the Indian Evi dence Act.

The statenment of PW1 in no unm stakable ternms shows
that the condition of Partap Singh was very serious.

In Ramawati Devi vs. State of Bihar [A R 1983 SC 164]
this Court observed

"...A statenment, witten or oral, nade
by a person who is dead as to the cause
of his death or as to any of the

ci rcunst ances of the transacti on which
resulted in his death, in case in which
the cause of that person’s death cones
i nto question, beconmes admi ssible under
section 32 of the Evidence Act. Such
statenment made by the deceased is
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commonly terned as dyi ng declaration
There is no requirenent of |aw that such
a statenent nust necessarily be nmade to
a Magi strate. What evidentiary value or
wei ght has to be attached to such
statenment mnust necessarily depend on the
facts and circunstances of each
particular case. In a proper case, it
may be perm ssible to convict a person
only on the basis of a dying declaration
in the light of the facts and

ci rcunst ances of the case. In the

i nstant case, the dying declaration has
been properly proved..."

In Tehal Singh and Others vs. State of Punjab [AIR
1979 SC 1347], this Court negatived the contention that a
dyi ng declaration should be nade only in expectation of
deat h, stating

We do not also see any force in
the suggestion of Dr. Chitale that the
statenent of Harnel Singh was not made

i n expectation of death and was,
therefore, not entitled to weight. Apart
fromthe fact that Section 32 of the

Evi dence Act does not require that a
statenment shoul d be nmade in expectation
of death, it is clear fromthe evidence
that the condition of Harnel Singh was
serious at that tine. In the requisition
made by the Medical Oficer to the
Police it has been clearly mentioned
that the condition of Harmel Singh was
serious. The very circunstance that Dr.
Pasricha advi sed that Harmel Singh
shoul d be renoved to Bhatinda Hospita
for better treatnent clearly indicates
that the condition of Harmel Singh was
serious..."

In that view of the matter, the statenent of Partap
Si ngh, in our opinion, would be adni ssible under Section 32
of the Indian Evidence Act.

The prosecution case as energing fromthe first

i nformation report would clearly show the respective parts
pl ayed by the accused persons. The allegations nade-in the
first information report and the statements made before the
court by PW5, Avtar Singh and PW6, Bal kar Singh, who were
the eye-wi tnesses as al so the dying declaration of Partap
Singh clearly indicate the manner in which the offence had
been comritted and injuries had been inflicted upon the
deceased.

The autopsy report of Kartar Kaur further denonstrates
that injury no.2 inflicted on her, an incised wound of 10
cnms. X 3 cns. on the back of left let as a result whereof
underlyi ng vessel s and nuscles were cut and bones were
fractured, was in the opinion of the doctor, sufficient to
cause death in the ordinary course of nature.
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The injury report of Partap Singh also would clearly

show that injury no.2 suffered by himwhich was an incised
wound 3 cns. x 1 cm (at center) oblique on front and right
si de of abdonmen 5 cns nedial, was in the opinion of the
doct or was dangerous to his life, which came to be true.

The injuries caused on the deceased Kartar Kaur and
Partap Singh were found to have been caused within six
hours. The boundary di spute between the parties as also a
dispute with regard to irrigation of the accused field from
the water taken fromthe tubewell of the conplainant are
adm tted.

The statenent of Partap Singh is also material. He was
seriously injured and was exanmi ned by Dr. Tirath Goel (PW
1). He, continuously for days was not found fit to make any
statenment and endorsenment to the said effect was made by the
sai d doctor to the investigating officer in Ex.PQ 1 and
Ex.PR/'1. 'Only on the fifth day, he was found fit to nmake a
statenent' _as would appear fromthe endorsenment nmarked as Ex.
P.5/1 nmade by the Dr. CGoel whereupon-only a statenent was
recorded by the investigating officer. The statenent of
Partap Singh marked as Ex. POO was recorded on 18.6.1987 by
ASI Hukam Si ngh.

The appel l ants did not dispute the aforenentioned
facts; neither the statenents of PW1 and PW9 in this
behal f were put to test in cross-exanination

It is not essential that a dying declaration should be
nmade only before a Magistrate

We woul d deal with the question of -adm ssibility of the
statement made by Partap Singh, a littlelater but suffice
it to point out at this juncture that the statenents of
Partap Singh stand corroborated by the evidence of Avtar
Singh (PW5) and Bal kar Singh (PW6). Even if the evidence
of Bal kar Singh is held not to be reliable, as has been
submitted by M. Lalit, we find no reason to disbelieve the
statenments of Avtar Singh (PW5). He categorically stated
that when they were working in the field, their nother had
cone with food and when they just finished taking the sane,
the accused persons canme and Virsa Singh gave a 'l al kara
wher eupon accused persons inflicted blows on Partap Singh
Kartar Kaur and PW5 and PW6. The sufferance of ninor
injuries by PW5 and PW6 at the hands of the accused
persons appears to be nore probable as by the time they
realized their position and went to the actual place of
occurrence upon collecting their weapons and assaul ting
Darbara Singh and Virsa Singh therewith, the accused persons
m ght have realized that they had already inflicted fata
bl ows on Kartar Kaur and Partap Singh and in the nmeanwhile
they had al so suffered injuries at the hands of the
i nformant party. Partap Singh suffered two Barchha bl ows at
the hands of Sahi ba Singh, one in the abdonen and anot her in
the chest whereas Virsa Singh appears to have inflicted a
Takwa bl ow. These injuries are corroborated by nedica
evi dence.

Simlarly, the statenents made in the first information
report as al so before the court by PW5 as regard nature of
injuries suffered by Kartar Kaur al so stands corroborated by
nedi cal evidence. The presence of PW5 and PW6 at the
pl ace of occurrence cannot be disbelieved only on the ground
that the injuries found on their persons were found to be
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sinple in nature. They m ght have suffered sinple injuries
because they nmight have collected their arns so as to make
counter attacks after seeing unarned Kartar Kaur and Partap
Si ngh havi ng been seriously injured.

Chapter 1V of the Indian Penal Code provides for the
general exceptions. Sections 96 to 106 which occur in the
sai d chapter deals with the right of private defence.
Section 96 says that nothing is an offence which is done in
exercise of the right of private defence. This right,
however, is available to a person who is suddenly confronted
wi th i nmedi ate necessity of averting an inpendi ng danger
which is not his own creation. The necessity nust be

present, real or apparent. It is preventive and not
retributive. [See Laxman Sahu vs. State of Orissa, AR 1988
SC 83].

The question, whenever a right of private defence is
cl ai med, nust be judged fromthe nature of occurrence, the
circunstances in which it had occurred and whet her the
person claimng such right has acted legitinmately.

At t endi ng circunstances woul d-al so be rel evant for judging
the sane.

It is well-settled that the burden to prove the sane is
on the person who raises such plea. For the purpose of
proving the sanme, the accused may rely upon the materials on
records brought by the prosecution-in addition to examnning
the w tnesses and adduci ng positive evidences, if any. A
person has a right of private defence of body under Section
97 and in the event it is found that he was entitled to
exerci se the sane, he necessarily nmust be held to have a
right to cause death in terms of Section 100 of the Indian
Penal Code, if there was a reasonabl e apprehensi on that
death or grievous hurt woul d be caused.

For arriving at a finding as to the whether the accused
persons had legitinmately exercised their right of private
defence, it is necessary to pass the question as to who had
started the assault.

The place of occurrence is the agricultural field of

the informant. It will, therefore, be safe to presune that
the accused persons trespassed into the property of the
informant. The fact that at |east two of the accused persons
were armed wi th sharp-edged weapons |ike Kirpan or Kappa is
not disputed. |If they had trespassed into the agricultura
field of the informant with deadly weapons, it is difficult
to presune in absence of any material on record that the
initiation of the assault was fromthe side of the
informant. It stands adnitted that the Accused Darbara

Si ngh was cl eaning the water channel which passes through
the field of the informant. There is also no reason to

di shelieve the statenents of PW5 and PW6 as al so the dying
decl aration of Partap Singh that their nother had brought
food for themand they had taken the food and incident took
pl ace imedi ately thereafter. As noticed hereinbefore, the
injuries inflicted on deceased Kartar Kaur is not disputed.
She was not and coul d not have been arned with any weapon.
She did not take any part. She ever did not incite her sons
to assault the accused persons. |f the infornant party was
the aggressor, there was no reason as to why she would run
towards the place where the fight was taking place,
resulting in causing of injuries on the person of Partap
Singh. She apparently tried to intervene seeing her sons
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bei ng assaulted with sharp cutting weapons. She had been
inflicted with as nany as five sharp-cutting injuries, three
on the leg and two on the wist. There does not appear to
be any reason as to why an aged | ady was done to death. The
i npact of the blows on her person would be evident fromthe
autopsy report. Apart fromthe cumulative effect of five
injuries inflicted on her person, as noticed hereinbefore,
injury no.2 was sufficient to cause death in ordinary course
of nature. It defies comon sense, if the prosecution story
is accepted that PW5 and PW6 were not present at the place
of occurrence, that the deceased Partap Singh al one woul d
singl e handedly attack the accused persons who were five in
nunber and variously arned.

Virsa Singh hinmself and his four sons are said to have

taken part in the occurrence.  There were five nmale nenbers
on the side of the accused whereas three were there on the
side of the informant. The nature of the weapons used in the
conmi ssion of offence al so suggests that they are not
ordinarily required to be carried on their persons, even on
religi ous ground.

It may be true that Darbara Singh suffered five

injuries out of nine injuries on both palns but only because
he m ght have tried toward off the assault of the bl ows
which were inflicted on himby thensel ves cannot be

concl usive that he was attacked first. -Another factor which
deserves attention of this Court is that the occurrence

whi ch had taken place at about 10.30 a.m on 13.6.1987
whereafter, PW5 went back to the village toinformhis
cousin, brought a tractor and took the injured Kartar Kaur
and Partap Singh to hospital. The distance between the

pl ace of occurrence and the hospital is said to be about 9
k. m On the way Kartar Kaur died-and Partap Singh was
examined at 12.30 p.m It is not in dispute that they were
brought to the hospital by PW5 and in that view of the
matter his presence at the place of occurrence appears nore
pr obabl e. On the other hand, the injured Darbara Si ngh and
Virsa Singh were brought to the hospital by Kulwant Singh at
| east one hour thereafter. Presence of Kulwant Singh al so,
thus, appears to be probable. Despite suffering such
injuries why they were not rushed to hospital has not been
expl ained. Furthernmore, Dr. A'S. Mann (PW2) inmediately

i nforned the officer incharge about the incident. The
police came to the hospital, the first infornmation report
was | odged at 4.30 p.m If the informant and his brothers
were the aggressors, it was expected, that the injured
Darbara Singh and Virsa Singh or the Appellant no.1, Kulwant
Si ngh, woul d have made such statenents before the police

of ficer giving details as to the nbde and manner in which
the incident had happened and as to how Virsa Si ngh-and

Dar bara Singh suffered such grievous injuries, particularly
when PW2 in his evidence categorically stated that Virsa
Singh was fully conscious and could talk clearly.

The records al so reveal that weapons of attacks were
recovered at the instance of both Kulwant Singh and Sahi ba
Singh. The spear and ki rpan which were recovered were found
to be bl ood-stained. W, therefore, are of the opinion that
there does not exist any legal infirmty in the findings of
the Hi gh Court.

For the reasons aforementi oned, we are of the opinion
that the accused persons have not been able to discharge
their onus of proof that they had killed the deceased in
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exercise of their right of private defence.

The appeal being devoid of any merit

is dismssed




