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SEN, A P. (J)
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1980 AIR' 57 1980 SCR (1) 487
1979 SCC_ (4) 263

ACT:

Punjab Police Rules-Rule 12.8(1)-Appointment on a
temporary basis against a tenporary vacancy- Servi ces
term nated after three years-Ternination-Validity of.

HEADNOTE:

The services of the appellant, who was appointed as an
Assi stant Sub-Ilnspector of Police on July 2, 1973 were
termnated in Septenber 1977. The High Court rejected his
petition inpugning the order of termnation of his services.

In appeal to this Court it was contended that on
conpl etion of the three vyear period of probation in
accordance with r. 12.8(1) of the Punjab Police Rules the
appel l ant should be deened to have been confirned in the
post and that the order termnating his services was
illegal.

Di sm ssing the appeal
N

HELD.: There is no legal error in the order passed by
the Senior Superi nt endent  of Police termnating t he
appel l ant’ s services. [490(

1. It is well settled that a person is appointed on
probation only when he is appointed against a substantive
post. The appel l ant, having been appointed against a
temporary vacancy, was not on probation. Rule 12.8, which
deals with officials appointed on probation, does not apply
to this case. [489 F-QG

2. Assunming that r. 12.8 was applicable, the officer
could not be deemed to be confirmed unless there is any rule
providing that, in the absence of an order of confirmation
at the end of the probation, the enpl oyee nust be presuned
to be confirned. There is no such provision in the present
rules and hence the period of probation nust be presuned to
have been extended.

3. in the State of Punjab v. Dharam Singh, [1968] 3 SCR
1 this Court held that when a first appointnment is made on
probation for a specific period a and the enployee is
allowed to continue in the post after the expiry of the
peri od without any specific order of confirnmation he should
be deemed to continue in his post as a probationer only in
the absence of any indication to the contrary in the
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original order of appointnment or the Service Rules. In such
a case, an express order of confirmation is necessary to
gi ve the enpl oyee a substantive right to the post. [489B-(
In the instant case since no order of confirnmation had
been passed after the appellant conpleted three years, it
must be presuned that his probati on had been extended
488
State of Punjab v. Dharam Singh [1968] 3 SCR appli ed.
Supdt. of Police Ludhiana and Anr. v. Dwarka Das etc.
etc. AI.R 1979 S.C. 336 over-rul ed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 924 of
1970.

Appeal by special leave fromthe Judgnent and order
dated 19-10-1977 of the Punjab and Haryana Hgh Court in
Cvil Wit Petition'No. 3219/77.

Appel lL.ant in person.

H S. Marwah, R N Sachthey and A Sachthey for the
Respondent .

The Judgrment of the Court was delivered by

FAZAL ALI, J. This appeal by special leave is directed
agai nst the judgnent of the Punjab & Haryana High Court
dismssing the Wit Petition filed by the appellant against
the order of his term nation passed by the Senior
Superi ntendent of 'Police. The appellant was appoi nted on 2-
7-1973 as a tenporary Assistant Sub-Ilnspector’ of Police. On
26-9-1977, his services were termnated by the Senior
Superintendent of Police. Against this order, the appellant
noved the H gh Court of Punjab & Haryana but his petition
was rejected. Thereafter, he canme to this Court and after
obt ai ni ng special I|eave fromhis Court, the appeal has been
pl aced before us for hearing.

The short point taken by theappellant in this appea
is that under Rule 12.8(1) of  Punjab Police Rules, the
petitioner must be considered to be on probation for a
period of three years and as the appellant has crossed this
period or three years, he nust be deened to have been
confirmed and, therefore, his services could not be
termnated. In support of this submssion, reliance is
pl aced by the appellant on a Division Bench Judgnent of this
Court in case of The Superintendent of Police, Ludhiana and
Anr. etc. etc. v. Dwarka Das etc. etc. MWere Shinghal J.
speaking for the Court observed as foll ows: -

"So if Rules 12.2(3) and 12.21 are read together
it will appear that the maxi mum period of probation in
the case of a police officer of the rank of constable
is three years, for the Superintendent of  Police
concerned has the power to discharge himwthin that
period. It follows that the power of discharge cannot
be exercised under Rule 12.21 after the expiry of the
peri od of three years."

It is true that the observations made by this Court
support the contention of the appellant to all extent. But
in our opinion, the
489
Di vi sion Bench decision was not correctly decided as it has
not considered the Five Bench decision of this Court in case
of State of Punjab v. Dharam Singh where after considering
t he number of cases, the Court observed thus:

"This Court has consistently held that when a
first appointnent or pronotion is made on probation for
a specific period and the enmployee is allowed to
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continue in the past after the expiry of the period
wi thout any specific order of confirmation, he should
be deemed to continue in his post as a probationer
only, in the absence of any indication to the contrary
inthe original order of appointnent or pronotion or
the service rules. Tn such a case an express order of
confirmation is necessary to give the enployee a
substantive right to the post, and fromthe nere fact
that he is allowed to continue in the post after the
expiry of the specified period or probation it is not
possible to hold that he should be deened to have been
confirmed.

The reason for this conclusion is that where on
the conpletion of the specified period of probation the
enpl oyee is allowed to continue in the post w thout an
order of confirmation, the only possible viewto take
in the absence of ~anything to the contrary in the
original order of appointnent or promotion or the
service rules,  is that the initial period of probation
has been extended by necessary inplication."

In the instant case, the appellant was appointed purely
on a tenporary basis and not on probation and, therefore,
Rule 12.8 which deals wth officials who are appointed on
probati on does not apply to this caseat all. It is well
settled that a person  is appointed on probation only if he
is appoi nted against a substantive vacancy. In the instant
case, it is not disputed that the appellant was appointed
only against a tenporary vacancy. Assumi ng, . however, that
Rule 12.8 of the Punjab Police Rules applies to the
appel lant’s case and he is governed by Rul e 12.8 even after
the probation of three years is over, the police officer
shal | not be deened to be confirned unless there is any rule
whi ch provides that in absence of an order of confirmation
at the end of the probation? the enpl oyee must be presumed
to be confirned. There is no such provision in the present
rules. In these circunstances, therefore, as held by this
Court in the case of Dharam Singh, it nust be held that if
no express order of confirmation was
490
passed after the appellant conpleted three years, it nmust be
presuned that his probati on was extended.

In this viewof the matter, as the —appellant was a
temporary hand, the services could be terminated at any
time. It appears that the attention of this Court is Dwarka
Das’s Case was not drawn to the case of State of Punjab v.
Dharam Si ngh (supra) which has been decided by a |arger
Bench and therefore, the later decision rendered by this
Court in Dwarka Das is directly opposed to the view taken by
the larger Bench and nust, therefore, be overruled. For
these reasons, therefore, we are unable to find any | ega
error in the order passed by the Senior Superintendent of
Police in term nating the services of the appell ant

The appeal is accordingly dism ssed.

A request has been made by the appellant that he may be
allowed to retain the Govt. quarter which has been allotted
to himfor sone time so as to enable himto find alternative
accommodation. M. Marwah, Counsel for the State, has no
objection if a reasonable time is given to the appellant for
this purpose. W, therefore, give three nonths’ time to the
appel lant to vacate the government quarter allotted to him
on his furnishing an undertaking to the Sr. Supdt. of
Pol i ce.

P.B.R Appeal dism ssed
491
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