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CASE NO.:
Appeal (civil) 3638 of 1999

PETI TI ONER
M K. Kot echa

RESPONDENT:
Conmi ssi oner of Central Excise, Aurangabad

DATE OF JUDGVENT: 04/01/2005

BENCH
S.N. VARI AVA, Dr. AR LAKSHVANAN & S. H KAPAD A

JUDGVENT:
JUDGMENT

KAPADI A, J.

This is an appeal under section 35L(b) of Central Excise
Act, 1944, preferred by the assessee, against the judgnment and
order dated 16.2.1999 passed by the Custons, Excise & Gold
(Control) Appellate Tribunal, Wst Regional Bench at Minbai,
confirm ng the demand nmade by the department for short-I|evy
amounting to Rs. 18,34, 464/- together with a penalty of Rs.2
| acs.

The short question which arises for determnation in
this appeal is \026 whether the departnment was justified, on
facts and circunmstances of the case, in invoking the
ext ended period of limtation under the proviso to section
11A(1) of the Central Excise Act, 1944 (hereinafter
referred to for the sake of brevity as "the 1944 Act").

The appellant, M K. Kotecha, proprietor of Ms Tap
R C. C. Pipe Product, Ms Bamod Cenent Pi pe Product
and Ms Sakri Cenent Pipe Product, i's a manufacturer of
R C.C. pipes and collars falling under Chapter Heading
6807.00. During the period April, 1990 to June, 1992, he
cl eared RCC pipes and collars to various Societies under
the Lift Irrigation Schene, by declaring that the RCC pipes
and collars were not sold but were captively consumed in
the projects undertaken by hi munder the works contract.
Accordingly, he filed the price list together with the
annexure thereto giving follow ng particulars:-
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Conpar abl e goods if known to Assessee

Descri p-
tion
Tari ff

C assifi
-cation
Assessabl e
Val ue As
Uni t

of

Sal e

Pi pe
Col | ar

Difference if any
in material
characteristics of
the goods &
assessment of
conpar abl e

goods

Val ue of the
Goods in

Col . 2

classified and
approved

Pi pe
Col | ar

Val ue of

t he Goods
in Col.2 as
appr oved

by the

pr oper

of ficer
Remar ks

1

PPRPOO~NOORWN

]

RCC Pipe & Collar 6807.00
No.
Size in mm & cl ass
1
1200 mm NP3
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2838

2838

1000

2060

2060

900

1674

1674

800

1378

1378

750

1282

1282

700

1175

1175

600
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941 -

941 -

500 "

686 -

686 -

450 "

598 -
598 -

10
400 "

549 -
549 -

11
350 "

447 -
447 -

12
300 "

394 -
394 -

13
750 mm NP 2
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1211
1211

14
700

1153
1153

15
600

908
908

16
500

635
635

17
450

517
517

18
400

459
459

19
350

12

121

11

115

1

5

91

91

64

64

52

52

46

46
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359 36
359 36
20

E’;OO "

278 28
278 28

The last 'questionnaire’ is applicable to this Pricelist.
| /W declare that particulars herein furnished are conplete & true to
the best of mny/our know edge & belief.

Sd/ -

Si gnature of Assessee

ANNEXURE

PRI CE (COSTI NG DETAILS) OF R C.C. PIPES & COLLARS : EFFECTI'VE FROM 6.5.1989: PI PE LENGTH. 2.
5 MIRS.

Sl.

No

éi ze of
Pi pe

Cd ass
St eel

Rs.
Cenent

Rs.
Sand &
Met al

Rs.
Electricity
G eased
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Etc.

Rs.
Labour
Char ges

Rs.
Super -
Vi si on
Char ges
Rs.

Tot al

Rs.
Profit
about
10%
Rs.
Cost of
Pi pe

Rs.
Cost of
Col | ar

Rs.
1
1200
mm
NP3
1584
642
159
61
75
59
2580
258
2838

1000

1125
466

1522
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152
1674
4
800

677
340
77
53
66
40
1253
125
1378
5
750

640
330
55
45
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44
26
33
21
624
62
686

644
598

10
400

258
147
29
20
29
16
499
50
549

11
350

200
140
21

26
10
406
41
447
12
300

182
119
18
22
358
394

13
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750
P2
575
326
50
35
70
45
1101
110
1211
121
14

1048
105
1153
115
15
600

432
229
33
23
66

825
83
908
91
16
500

307
162
23
21
38

577
58
635
64
17
450

250
133
18
16
33
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470
47
517
52
18
400

244
102
17
11
27
16
417
42
459
46
19
350

183
82
14
8
23

253

278
28

RCC Pi pe of Cass NP3 does not require collar in our L.T. Schene.
Cost of each collar = 10% of Pipe Cost i.e. one pipe nmouse of |engt
h 2.5 mm = 12 collars | ength.

This is to certify that the above cost of each pipe & collar is correctly cal cul ated and the
particul ars herein
furnished are true & fully stated to the best of nmy knowledge & belief.

Sd/ -

Si gnature of Assessee

On 19.8.1994, the Collector of Central Excise,
Aur angabad i ssued show cause notice to the appell ant
under section 11A(1) of the 1944 Act alleging cl earance of
RCC pi pes and collars to various Societies for their projects
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under the Lift Irrigation Scherme, during the period Apri
1990 to June 1992, by declaring their prices at the | ower
rates, by filing the price list in part VI(b) proforma, on the
ground, that, the prices of conparabl e goods were not
avai |l abl e and the goods cleared were not for sale but were
for captive consunption. However, according to the show
cause notice, the contract price agreed upon by and

bet ween the parties indicated conplete break-up of the
charges, including the prices of RCC pipes & collars,
consequently, it was alleged that the appellant had
underval ued the prices of RCC pipes & collars by m s-
declaring to the departnment that conparable prices were not
avai | abl e. Accordingly, the departnent called upon the
appel l ant to show cause why differential duty of

Rs. 18, 34, 464/ - shoul d not be recovered under section

11A(1) and why for the period 1st April, 1990 to June,
1992, penalty under rul e 173-C shoul d not be inposed.

By reply dated 27.1.1995 to the show cause notice,
the appellant subnitted that the RCC pipes and collars were
not marketed but used in the Lift Irrigation Schene; the
appel | ant deni ed that the contract awarded indicated the
break-up of the charges, including the prices of RCC pipes
and collars; that in any event, these prices were |ower than
the prices of conparabl'e goods and that the conparable
prices were not available. It was submitted that contract
awarded to the appellant indicated the price for the project
conprising of cost of material and cost for joining of RCC
pi pes/ col |l ars besi des job of excavation and, therefore, the
appel l ant had i nvoked part VI (b) proforma supported by a
certificate fromhis Chartered Accountant. It was further
submitted that all eged conparable prices given by DSR and
MSSI DC were not taken into account at the tine of giving
of tender; that independent costing was done and that the
rates tendered covered the entire job work, hence, prices of
conpar abl e goods did not exist. It was further submtted
that the RCC pipes and collars, manufactured by the
appel l ant, were not sold as the appellant had undertaken a
project on turnkey basis and hence, there was no - sal e, and,
therefore, the appellant had filed the price list in part VI(b)
proforma on cost basis, particularly, because there was no
separate contract for sale of RCC pipes and collars. 1t was
further subnmitted that the RCC pi pes and collars were not
sold but were used in the project and, therefore, the
val uati on of such pipes and collars was done on the cost
basi s.

By order dated 22.5.1995, the Collector cane to the
concl usion that the appellant was supplying pipes and
collars to various Lift Irrigation Schenes; that in the
project reports, the valuation data of such pipes and collars
was avail abl e which was nade known to the appellant at
the tinme of negotiations and that there was substantia
di fference between the rates quoted by the appellant and
the rates quoted in the project reports. It was held, that, the
appel | ant had mi sl ed the departnent by declaring that RCC
pi pes and collars were captively consumed when he knew
that part VI(b) speaks of consunption in the production of
other articles. According to the Collector, the said pipes
and col l ars were manufactured by the appellant in his
factory and cleared therefrom It was further held that the
appel l ant had filed a consolidated tender giving costs
esti mates which included costs of material, |abour
supervision etc.; that these estimtes were based on the
pricing of collars and pipes in the project reports and,
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therefore, the Collector confirmed the demand in terns of

t he show cause notice. The Collector further found that the
Maharashtra State Sewerage and Water Board had nade the

rate analysis and had arrived at the value of the RCC pipes; that
the said Board was a Government agency; that it was in the
busi ness of civil construction and, therefore, had a fairly
good idea of the standard val ue of the RCC pipes. The
Col l ector further found that Tenders Scal es were drawn by
the contractor on the above price guidelines of the Board.
The Col | ector observed that the RCC pipes and collars

wer e standardi zed products and that what was true of the
pricing by the Board was also applicable to the rate contract
price given by the Director of Industries. 1In the
circunstances, it was held, that conparative prices were
known to the appellant. Accordingly, the demand was

made on above grounds for Rs.18,34,464/- with penalty of

Rs. 2 | acs.

Aggri eved by the Order of the Collector, the assessee
preferred appeal to the Tribunal which has been di snissed.
Hence, this civil appeal

Two questions-arise for determ nation in this appeal
nanel y, whether the departnent was right in invoking rule 7 of
Central Excise (Valuation) Rules, 1975 and whet her on facts,
the Collector was right in holding that the appellant had
wilfully msdeclared to the departnent that prices of
conpar abl e goods were not avail abl e and that the goods cl eared
were not for sale but for captive purpose.

In the present case, the departnent has invoked the
proviso to section 11A(1) of the 1944 Act seeking to recover
duty by invoking the extended period on account of wilfu
m sst at enent and suppression of facts resulting in short-1evy of
duty.

In the case of Collector of Central Excise, Hyderabad v.
M's Chenphar Drugs & Lininments, Hyderabad reported in
[(1989) 2 sSCC 127], it has been held, that, in order to constitute
wi |l ful msstatenment, some positive act other than inaction
om ssion or failure on the part of the manufacturer or conscious
and del i berate w thhol ding of information when the
manuf acturer knew otherwi se, is required to be established
before he is saddled with the liability. Wether in a particular
set of facts and circunstances, there was wlful ‘m sstatenment or
suppression is a question of fact.

In the case of Pushpam Pharmaceuti cal s Conmpany v.
Col l ector of Central Excise, Bonbay reported in [1995 Suppl
(3) SCC 462], it has been held, that, in order to constitute
suppressi on under the proviso to section 11A(1), there should
be facts showi ng that correct information was not deliberately
di sclosed in order to escape fromliability to pay duty. Mere
om ssion is not a deliberate act.

In the case of Cosmic Dye Chenical v. Collector of
Central Excise, Bonbay reported in [1995 (75) ELT 721], it
has been held by this Court that the word "wilful" qualifies the
words "m sstatement or suppression of facts" in the proviso.
That the word "wilful" precedes the word "m sstatenment”. The
word "wilful" means intention to evade. In the circunstances,
it was held that the departnent has to establish the intention to
evade duty in order to come within the expression "wlfu
nm sstat enent or suppression of facts" as nmentioned in the
proviso to section 11A(1).
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On facts, the basic question which arises for
determination is \026 whether the appellant knew of the
conparability of his goods with those of other manufacturers
and whet her the appellant had m sl ed the department by
declaring that the RCC pipes and collars were captively
consuned, particularly, when the appellant as a contractor had
drawn the Tenders Scal es on the basis of pricing guidelines of
Maharashtra State Sewerage and Water Board.

Chapter VI1 A of the Central Excise Rules, 1944 refers to
renoval of excisable goods on determnation of duty by
producers and nmanufacturers. Rule 173-C prescribes a
procedure regardi ng val uation of goods assessabl e ad val orem
Under rule 173-C (1), every assessee who produces,
manuf act ures or war ehouses goods, which are chargeable with
duty at a rate dependent on the value of the goods, and clears
such goods, shall declare the value under section 4 of the Act in
the sal e invoice, invoice-cumchallan or |ike docunents used by
himfor sale or renpbval of goods. Under clause (iv) of the
second proviso to rule 173C, where an assessee renpves such
goods, in any manner, which does not involve sale, shall file,
with the proper officer, a declaration in the prescribed form

The proforma for determ nation of val ue under section 4
read as under:

Part VI.\027 For excisabl e goods not for sale but for use or consunption by the assessee/re
ated

person for production or manufacture of other articles (cf. Rule 6 of the Central Excise
(Vvaluation) Rules, 1975].

(a) If particulars of conparable goods are known\ 027

Exci sabl e Goods

Descrip
-tion

Tariff
d assi -
fication

Conpar abl e goods, if known to Assessee

Descrip
-tion

Taziff

Cl assi -

ficatio

n

Assessabl e val ue
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Rs.

Unit of
sal e

Difference if
any in nateria
characteristics
of the goods
under
assessnment &
conpar abl e
goods

Val ue of
t he
Goods in
Col .1

cl ai nred
for
approva

Val ue of
t he
Goods in
Col . 1

cl ai ned
for
approva

Renar ks
1

POO~NOUOPR,WN

(b) If particulars of conparabl e goods are not known\ 027
Exci sabl e Goods

Descrip
-tion

Tariff
Cl assi -
fication

Cost of production or nmanufacture,
supported by detailed cal cul ations, on a
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separate sheet how the cost has been
wor ked out .

Rs.

Unit

Profits that
woul d have
been nornmal |y
earned by the
assessee on sale
of such goods
and the basis
t her eof .

Val ue

d ai ned

for

approva

Val ue
approved
Remar ks

1

O~NO OB WN

The above price-list profornma is prepared in terns of rule
6 of Central Excise (Valuation) Rules, 1975. W quote
herei nbel ow the entire rules 6 and 7 as the sanme is relevant for
deciding this case.
"Rul e 6. If the value of the excisabl e goods
under assessnment cannot be determ ned under rule
4 or rule 5, and \026

a) where such goods are sold by the assessee in
retail, the value shall be based on the retai

price of such goods reduced by such anount

as is necessary and reasonable in the opinion

of the proper officer to arrive at the price at

whi ch the assessee woul d have sol d such

goods in the course of wholesale trade to a

person other than a rel ated person

Provided that in determning the
amount of reduction, due regard shall be had
to the nature of the excisable goods, the
trade practice in that cormodity and ot her
rel evant factors;

b) where t he exci sabl e goods are not sold by
the assessee but are used or consuned by

himor on his behalf in the production or

manuf acture of other articles, the val ue shal
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be based-
(i) on the value of the conparabl e goods

produced or manufactured by the
assessee or by any other assessee:

Provided that in determining the value
under this sub-clause, the proper officer
shal | nmake such adjustnents as appear to
hi m reasonabl e, taking into consideration al
rel evant factors and, in particular, the
difference, if any, in the materia
characteristics of the goods to be assessed
and of the conparabl e goods;

(ii) i f the val ue cannot be determn ned
under sub-clause (i), on'the cost of
production or manufacture including
profits, i'f any, which the assessee

woul d have normally earned on the

sal e of such goods;

c) where the assessee so arranges that the
exci sabl e goods are generally not sold by
himin the course of whol esal e trade except

to or through a rel ated person and the val ue
cannot be determ ned under clause (iii) of

the proviso to clause (a) of sub-section (1) of
section 4 of the Act, the value of the goods

so sold shall be deternined-

(i) in a case where the assessee sells the
goods to a rel ated person who sells
such goods in retail, in the manner

specified in clause (a) of this rule;

(ii) in a case where a rel ated person does
not sell the goods but uses or

consunmes such goods in the

producti on or manufacture of other

articles, in the manner specified in

clause (b) of this rule;

(iii) in a case where a related person sells
the goods in the course of whol esal e

trade to buyers, other than deal ers and

rel ated persons, and the class to which

such buyers belong is known at the

time of removal, on the basis of the

price at which the goods are

ordinarily sold by the rel ated person

to such class of buyers.

Rule 7. If the value of excisable goods cannot

be determ ned under the foregoing rules, the
proper officer shall determ ne the value of such
goods according to the best of his judgnment, and
for this purpose he may have regard, anong ot her
things, to any one or nmore of the nethods provided
for in the foregoing rules.™

On reading rule 6(b) of the said Valuation Rules,

it is

clear that the said rule applies to excisable goods, not sold by
the assessee but used or consumed by himin the production or

manuf acture of some other articles. Rule 6(b) refers to
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val uati on of goods which are captively consunmed by the

assessee. It is in two parts. Under rule 6(b)(i), the assessable
val ue of goods captively consuned is determ ned on the price

at which simlar goods are sold by the assessee and by ot her
manuf acturers, subject to adjustment. On the other hand, under
rule 6(b)(ii), the assessable value is determ ned on the basis of
aggregate cost of raw materials, manufacturing cost and profit
margin, if any. |In short, under rule 6(b)(i) of the Valuation
Rul es, 1975, the val ue of goods captively consuned was the

val ue of conparabl e goods produced by the assessee or any

ot her manufacturer. |In the absence of such a valuation, the
assessabl e value had to be done under rule 6(b)(ii) on the basis
of cost of production, including the profits which the assessee
woul d normal Iy earn on the sale of such goods [See: Gaali or

Rayon Manufacturing (Weavi ng). Conpany v. Union of India

& OGthers reported in {1982 ELT 844 (MP)].

On enquiry, |earned counsel appearing on behalf of the
appel | ant ‘produced before us the Price List proforma alongwith
the annexure. W have reproduced the relevant portion of the
Price List proforma submtted by the appellant to the
departrment in this case.~ Although, the appellant contended
bef ore the department ‘that the prices of conparable goods in
the present case was not known to him the appellant filed the
price list under part Vi(a) of the price list proforma. However,
the annexure to the price list indicates that the appellant had
m schi evously priced the said RCC pipes/collars on cost basis
wi thout estimating the profits. The Price List proforma in part
VI (b) refers to cases where conmparable prices are not avail able
and consequently, the determ nation of assessabl e val ue was
required to be done on the basis of the total cost. The
particulars required to be given by the assessee under part VI(a)
are different fromthe particulars under part VI(b) of proform
price list. Under part VlI(a), the particulars are required to be
given in respect of excisable goods not for sale but for captive
consunption on the footing that the assessee is aware of
conparable prices. In that respect, he is required to give
assessabl e val ue of the conparable goods under part VI(a).
Simlarly, under part Vli(a), the assessee is required'to give
particulars of the difference, if any, in the materia
characteristics of the goods under assessment and conparable
goods. On the other hand, in cases falling under part VI(b), the
assessee is required to furnish particulars of cost of production
or manufacture on a separate sheet, annexed to the pricelist.
The 3rd and the 4th colum of part VI(b) refers to conputation
of assessabl e val ue of goods based on the aggregate cost,
together with the profits that would normally accrue to the
assessee. [See: Columm (5) of Part VI(b)].

In this case, the appellant worked out the prices on tota
cost and used it as the basis of valuation in support of part Vl(a)
price list proforma. This hybrid system was adopted by the
appel I ant, though not perm ssible, to m slead the departnent.
In the circunmstances, we are satisfied that the appell ant had
wilfully msdeclared the prices at the |ower rate and
consequently, the departrment was right in invoking the
ext ended period of limtation under the proviso to section
11A(1).

Further, in the present case, the appellant submtted
before the Collector that he had undertaken a conposite
contract (project) and, therefore, the prices of conparabl e goods
were not avail able. However, as found by the Collector on
evi dence, the RCC pipes and collars were nanufactured by the
three units of the appellant. The contract price agreed upon was
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based on conpl ete break-up of the charges including the prices
of the RCC pipes and collars. The said pipes were

manufactured in the factory of the appellant. They were cleared
therefrom The pricing of RCC pipes and collars was indicated
in the project reports. They were based on the pricing
gui del ines fixed by Maharashtra State Sewerage and Water

Board. The said Board had nade rate analysis to arrive at the
val ue of the RCC pipes and collars. Therefore, the appellant
knew of the conparability of his goods with those of other
manuf acturers. Hence, the Collector was right in comng to the
concl usion that the appellant had wilfully m sstated and
suppressed the facts in order to mslead the department.
Consequently, the departnent was right in invoking the |arger
peri od for denand of duty under the proviso to section 11A(1).

Lastly, on facts, we find that rules 1 to 6 of the Valuation
Rul es, 1975 had no-application.. As stated above, rule 6(b) was
applicable to captive consunption. 1In this case, rule 6(b) was
not attracted.” Therefore, the department was right in nmaking
best judgnment assessnent under the aforestated rule 7 of the
Val uati on Rul es, 1975.

In the case of United 3 ass v. Collector of Centra
Excise reported in [1995(75) ELT 209], this Court held that
rule 7 of the Valuation Rules, 1975 was in the nature of a
residuary rule, applicable only when valuation cannot be
deci ded under other rules. In the present case, the departnent
was, therefore, right in invoking rule 7.

M. C. N Sree Kumar, learned counsel for the appell ant
submitted that since the classification |ists and the price |ist
were earlier approved, subsequently found to be erroneous or
defective, reclassification and liability to pay duty woul d
conmence only fromthe date of show cause notice and not for
the period prior thereto. He further submitted that the onission
to enter correct prices in the price list did not anmount to
contravention of rule 173-C. In support, he relied upon severa
aut horities.

In the case of Universal Cables Ltd., Satna v. Union of
India & Gthers reported in [1977 (1) ELT page J.92], on
whi ch reliance was placed on behalf of the appellant, it was
hel d that omi ssion to enter correct price in the price |ist was not
a contravention of rule 173-C within the neaning of rule 173Q
However, on facts, the Hi gh Court found that the assessee had
filed alist in the proper formand in the manner prescri bed
under rule 173-C showi ng the price of the goods and, therefore,
there was no contravention of that rule. |In the present case, as
stated above, there is a contravention of rule 6(b) of the
Val uation Rules, 1975 read with part Vli(a) of the price |ist
proforma. Hence, the judgnent in the case of Universal Cables
Ltd. (supra) is not applicable to the present case.

In the case of Collector of Central Excise, Baroda v.
Cotspun Limted reported in [1999 (113) ELT 353], this Court
held that the word "short-levy" in section 11A(1) will not apply
to cases where excise duty was |levied on the basis of approved
classification list. Learned counsel for the appellant heavily
relied upon on this authority. |In our view, the said judgnent
has no application to the present case for two reasons: firstly,
the basis of the said judgnent is obliterated in view of the
Amendnent Act No. 10 of 2000 by which the expression "short-
| evy" has been redefined to include |levy resulting from
nm st aken approval granted to the classification list. The
validity of this amendnment has been upheld in a recent
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judgrment of this Court in the case of | TWSignode India Ltd. v.
Col l ector of Central Excise reported in [(2004) 3 SCC 48], to

whi ch one of us [Dr. AR Lakshmanan, J.] was a party.

Secondly, the decision in Cotspun Linited s (supra) was

confined to interpretation of the word "short-levy" in section
11A(1). That judgnent was not concerned with the proviso to
section 11A(1). In fact, vide para 67 of the judgnent of this
Court in ITWSignode India Ltd. (supra), it has been observed
that the extended period of limtation under the proviso can be

i nvoked in cases of positive acts of fraud, collusion, wlful

m sst at enent or suppression of fact on the part of the assessee
and that such a positive act nmust be in contradistinction to nmere
i naction. The present case is not a case of sinple omssion. It is
a case of wilful msstatenent |eading to under-estination of

val ue of goods cleared by the appellant. In the circunstances,

we do not find any nerit in this appeal

Bef ore concl udi ng, we may point out that under the
show cause notice, the department had all eged that the
appel | ant' _had coll ected extra anount to the tune of
Rs. 21,74,963/--in the guise of central excise duty over and
above the duty actually paid to the department. The Col | ector
found that the appellant had collected the said anpbunt under the
gui se of central excise duty fromhis clients, who were billed
for full quantum of duty paid whereas under the rel evant
notification, the appellant had paid duty at nil rate or at |ower
rate. Despite this finding, the Collector canme to the concl usion
that the said finding was based on presunpti ons and not on
evi dence and consequently, the Col lector dropped the denand
for Rs.21,74,963/- made under section 11-D as not capabl e of
bei ng substantiated. Surprisingly, no appeal was preferred by
the departnment to the Tribunal in respect of the demand for
Rs.21,74,963/-. Even the Collector did not nake further
enquiries to substantiate such demand. We are conscious of the
rising revenue deficit. |In several matters, we find slippages of
revenue on such counts. Therefore, we expect, M. Mhan
Par asaran, Additional Solicitor General, to bring our present
j udgrment and order to the notice of the Finance Mnistry.

For the aforestated reasons, we do not find any infirmty
in the judgment of the Tribunal dated 16.2.1999 passed in
Appeal No. E/ 776-V/ 95- Bonbay, and, accordingly, the appeal
stands dism ssed, with no order as to costs.




