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The main issue posed in this appeal has sequentia
i nportance for menbers of the | egal profession. The issue
is this: Has the advocate a lien for his fees on the
litigation papers /entrusted to himby his client? In this
case the Bar Council of India, wthout deciding the above
crucial issue, has chosen to i npose puni shnment on a
del i nquent advocate' debarring himfrompracticing for a
period of 18 nonths and a fine of Rs.1000/-.  The advocate
concerned was further directed to return  all  the case
bundl es which he got fromhis client respondent  without
any delay. This appeal is filed by the sai d advocat e under
Section 38 of the Advocates Act, 1961

As the question involved in this appeal has  topica
i nportance for the |l egal profession we heard | earned counse
at length. To appreciate the contentions we would present
the factual backdrop as under

Appel l ant, now a septuagenari an, has been practicing as
an advocate nmostly in the courts at Bhopal, after enrolling
hinself as a legal practitioner with the State Bar Counci
of Madha Pradesh. According to him he was appointed  as
| egal advisor to the Madhya Pradesh State Co- operative Bank
Ltd. (Bank, for short) in 1990 and the Bank continued to
retain himin that capacity during the succeedi ng-years. He
was al so engaged by the said Bank to conduct cases in which
the Bank was a party. However, the said retainership did
not last |ong. On 17.7.1993 the Bank termnated the
retainership of the appellant and requested himto return

all the case files relating to the Bank. I nstead of
returning the files the appellant forwarded a consolidated
bill to the Bank show ng an anpbunt of Rs.97,100/- as the

bal ance payable by the Bank towards the | egal renuneration
to which he is entitled. He inforned the Bank that the
files would be returned only after setting his dues.

Correspondence went on between the appellant and the
Bank regarding the anount, if any, payable to the appellant
as the balance due to him Respondent Bank disclainmed any
liability outstanding from themto the appellant. The
di spute remained unresolved and the case bundles never
passed from appellants hands. As the cases were pending
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the Bank was anxious to have the files for continuing the
proceedi ngs before the courts/tribunals concerned. At the
same time the Bank was not disposed to capitulate to the
terns dictated by the appellant which they regarded as

grossly unreasonabl e. A compl aint was hence filed by the
Managi ng Director of the Bank, before the State Bar Counci
(Madhya Pradesh) on 3.2.1994. It was alleged in the

conpl ai nt that appellant is guilty of pr of essi ona
m sconduct by not returning the files to his client.

In the reply which the appellant submitted before the
Bar Council he admitted that the files were not returned but
claimed that he has a right to retain such files by
exercising his right of lien and offered to return the files
as soon as paynment is made to him

The complaint ~ was then forwarded to the Disciplinary
Conmittee of the District Bar Council. The State Bar
Council failed to dispose of the conplaint even after the
expiry of one year. So under Section 36-B of the Advocates
Act the proceedings stood transferred to the Bar Council of
I ndi a. After holding inquiry the Disciplinary Conmittee of
the Bar Council of  India reached the conclusion that
appellant is qguilty of pr of essi onal " m sconduct . The
Disciplinary Committee has stated the following in the
i mpugned order:

On the basis of the conplaint as well as the docunents
available on record we are of “the opinion that t he
Respondent is guilty of professional m sconduct and thereby
he is Iliable for punishnment. The conplainant is a public
institution. It was the duty of the Respondent to return
the briefs to the Bank and also to appear before the
commttee to revert his allegations nade in application
dated 8.11.95. No such attenpt was nade by him

In this appeal |earned counsel for the appellant
contended that the failure of the Bar Council of ‘India to
consi der the singular defence set up by the appellant i.e.

he has a lien over the files for his unpaid fees due'to him
has resulted in mscarriage of justice. The Bank contended
that there was no fee payable to the appellant and the
amount shown by himwas on account of inflating the fees.
Alternatively, the respondent contended that an advocate
cannot retain the files after the client- termnated his
engagenment and that there is no lien on such files.

W would first exam ne whether an advocate has lien on
the files entrusted to himby the client. Learned counse
for the appellant endeavoured to base his contention on
Section 171 of the Indian Contract Act which reads thus:

Bankers, factors, wharfingers, attorneys of a ‘High
Court and policy- brokers may, in the absence of a contract
to the contrary, retain, as a security for a general balance
of account, any goods bailed to them but no other persons
have a right to retain, as a security for such balance,
goods bailed to them unless there is an express contract to
that effect.

Files containing copies of the records (perhaps sone
original docunents also) cannot be equated with the goods
referred to in the section. The advocate keeping the files
cannot anmount to goods bailed. The word bailment is
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defined in Section 148 of the Contract Act as the delivery
of goods by one person to another for sone purpose, upon a
contract that they shall be returned or otherw se disposed
of according to the directions of the person delivering
them when the purpose is acconplished. |In the case of
litigation papers in the hands of the advocate there is
neither delivery of goods nor any contract that they shal
be returned or otherw se disposed of. That apart, the word
goods nentioned in Section 171 is to be understood in the
sense in which that word is defined in the Sale of Goods
Act. It must be renenbered that Chapter-VII of the Contract
Act, conprising sections 76 to 123, had been wholly repl aced
by the Sales of Goods Act, 1930. The word goods is
defined in Section 2(7) of the Sales of Goods Act as every
kind of novable property other than actionable clains and
noney; and includes stock and shares, grow ng crops, grass,
and things attached, to or formng part of the land which
are agreed to be severed before sale or under the contract
of sale.

Thus —understood goods to fall within the purview of
Section 171 of the Contract ‘Act should have marketability
and the person to whomit is bailed should be in a position
to dispose it of in consideration of nmoney. |In other words
the goods referred/to in Section 171 of the Contract Act are
sal eabl e goods. There is no scope for converting the case
files into noney, nor can they be sold to any third party.
Hence, the reliance placed on Section 171 of the Contract
Act has no nerit.

In England the solicitor had a right to retain any deed,
paper or chattel which has conme into hi's possession during
the course of his enploynent. It was the position in conmon
law and it later recognized as the solicitors right, under
Solicitors Act, 1860. In Halsburys Laws of England, it is
stated thus (vide paragraph. 226-in volume 44): 226.
Solicitors rights. At common llaw a solicitor has two
rights which are terned liens. The first is a ‘right to
retain property already in his possession until he is paid
costs due to himin his professional capacity, ~and the
second is aright to ask the court to direct that personal
property recovered under a judgnent —obtained by his
exertions stand as security for his costs of such recovery.
In addition, a solicitor has by statute a right to apply to
the court for a charging order on property recovered or
preserved through his instrumentality in respect of his
taxed costs of the suit, matter or proceedi ng prosecuted or
def ended by him

Before India attai ned i ndependence different H gh Courts
in India had adopted different views regarding the question
whet her an advocate has a lien over the litigation files
kept with him In P. Krishnamachariar vs. The Oficia
Assi gnee of Mdras, (AR 1932 Madras 256) a Division Bench
held that an advocate could not have such a lien unless
there was an express agreenment to the contrary. The
Di vi sion Bench has distinguished an earlier decision of the
Bonbay Hi gh Court in Tyabji Dayabhai & Co. vs. Jetha Devji
& Co. (AR 1927 Bonbay 542) wherein the English |aw
relating to the solicitors lien was foll owed. Subsequently,
a Full Bench of the Madras Hi gh Court in 1943 followed the
decision of the Division Bench. A Full Bench of the Patna
Hgh Court iniInre B.N. Advocate in the matter of M sc.
Judl . Case No.18/33 (AR 1933 Pat 571) held the view that
an advocate could not claima right to retain the certified
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copy of the judgnent obtained by himon the prem se that an
appeal was to be filed against it. O course the Bench said
that if the client had specifically instructed himto do so
it is open to himto keep it.

After independence the position would have continued
until the enactment of the Advocates Act 1961 which has
repeal ed a host of enactnents including Indian Bar Counci
Act . When the new Bar Council of India cane into existence
it framed Rules called the Bar Council of India Rules as
enpower ed by the Advocates Act . Such Rules contain
provi si on specifically prohi biting an advocate from
adjusting the fees payable to himby a client against his
own personal liability tothe client. As a rule an Advocate
shall not do anything whereby he abuses or takes advantage
of the confidence reposed in himby his client,(vide Rule
24). In this context a reference can be made to Rules 28
and 29 which are extracted bel ow

28. After the termnation of the proceeding, the
Advocate shall” be at liberty to appropriate towards the
settled fee due to him any sum remaini ng unexpended out of
the anmpunt paid or sent to himfor expenses, or any anount
that has conme into his hands in that proceedi ng.

29. Wiere the fee has been |eft ‘unsettled, the
Advocate shall be entitled to deduct, out of any noneys of
the client remaining.in his hands, at the ternination of the
proceeding for which he had been engaged, the fee payable
under the rules of the Court, in force for the tinme being,
or by then settled and the balance, if any, 'shall be
refunded to the client.

Thus, even after providing a right for an advocate to
deduct the fees out of any npbney of the client remaining in
his hand at the termnation of the proceeding for which the
advocate was engaged, it is inportant to notice that no lien
is provided on the litigation files kept with him |In the
conditions prevailing in Indiawth lots of “illiterate
people anong the litigant public it may not - be advisable
also to permit the counsel to retain the case bundle for the
fees claimed by him Any such lien if —permtted would
beconme susceptible to great abuses and exploitation

There is yet another reason which dissuades us~ from
giving approval to any such lien. W are sure that™ nobody
woul d di spute the proposition that the cause in a
court/tribunal is far nore inportant for all concerned than
the right of the legal practitioner for his renmuneration in
respect of the services rendered for espousing the cause on
behalf of the litigant. |f a need arises for the  litigant
to change his counsel pendente lite, that which is nore
i mportant should have its even course flowed uninpeded.
Retention of records for the unpaid renuneration of the
advocate would inpede such course and the cause pending
judicial disposal would be badly inpaired. If a nedica
practitioner is allowed a legal right to withhold the papers
relating to the treatnment of his patient which he thus far
admi ni stered to himfor securing the unpaid bill, that would
| ead to dangerous consequences for the uncured patient who
is wanting to change his doctor. Per haps the sai d
illustration nmay be an over-statement as a necessary
corollary for approving the lien clained by the I|ega
practitioner. Yet the illustration is not too far-fetched.
No professional can be given the right to wthhold the
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returnabl e records relating to the work done by himw th his
clients matter on the strength of any claim for unpaid
remunerati on. The alternative is that the professiona
concerned can resort to other |egal renedies for such unpaid
remuneration.

A litigant nust have the freedomto change his advocate
when he feels that the advocate engaged by him is not
capabl e of espousing his cause efficiently or that his
conduct is prejudicial to the interest involved in the lis,
or for any other reason. For whatever reason, if a client
does not want to continue the engagenent of a particular
advocate it would be a professional requirenment consistent
with the dignity of the profession that he should return the
brief to the client. It is time to hold that such
obligation is not only a | egal duty but a noral inperative.

In civil cases, the appointnment of an advocate by a
party would be deenmed to be in force until it is determ ned
with the | eave of the court, (vide order 3, Rule 4(1) of the
Code of Civil-Procedure).  In crimnal cases, every person
accused of an offence has the right to consult and be
defended by a legal practitioner of his choice which is now
made a fundanental” right wunder Article 22(1) of the
Constitution. The said right is absolutein itself and it
does not depend on other laws. |In this context reference
can be nade to the decision of this Court in State of Midhya
Pradesh vs. Shobharam and ors. (AI'R 1966 SC 1910). The
words of his choicein Article 22(1) indicate that the
right of the accused to change an advocate whom he once
engaged in the sanme case, cannot be whittled down by that
advocate by withholding the case bundl e on the prem se that
he has to get the fees for the services already rendered to
the client.

If a party termnates the engagenent of an advocate
before the culmnation of the proceedings that party nust
have the entire file with himto engage another ~“advocate.
But if the advocate who is changed m dway adopts the stand
that he would not return the file until the fees clainmed by
him is paid, the situation perhaps may turn to - dangerous
proportion. There may be cases when a party has no resource
to pay the huge anount clainmed by the advocate as his
remuneration. A party in alitigation may have a version
that he has already paid the legitimate fee to the advocate.
At any rate if the litigation is pending the party has the
right to get the papers fromthe advocate. whom he has
changed so that the new counsel can be briefed by him
ef fectively. In either case it is inpermssible for/ the
erstwhile counsel to retain the case bundl e on the prem se
that fees is yet to be paid.

Even if there is no lien on the litigation papers of his
client an advocate is not without renedies to realise the
fee which he is legitimtely entitled to. But if he has a
duty to return the files to his client on being discharged
the Ilitigant too has a right to have the files returned to
him nore so when the remaining part of the lis has to be
fought in the court. This right of the litigant is to be
read as the corresponding counterpart of the professiona
duty of the advocate.

M sconduct envisaged in Section 35 of the Advocates Act
is not def i ned. The section uses the expr essi on
m sconduct , pr of essi onal or ot herw se. The wor d
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m sconduct is a relative term It has to be considered
with reference to the subject matter and the context wherein
such term occurs. It literally neans wong conduct or
i mproper conduct .

Cor pus Juris Secundum contains the foll owi ng passage at
page 740 (vol.7):

Prof essional nisconduct nmay consist in betraying the
confidence of a client, in attenpting by any neans to
practise a fraud or inpose on or deceive the court or the
adverse party or his counsel, and in fact in any conduct
which tends to bring reproach on the |l egal profession or to
alienate the favourable opinion which the public should
entertain concerning it

The expression professional m sconduct was attenpted
to be defined by Darling, J., inlInre A Solicitor ex parte
the Law Society [(1912) 1 KB 302] in the following terns:
It it i's “shown that an Advocate in the pursuit of his
prof essi on_ has done sonething with regard to it which woul d
be reasonably regarded as disgraceful or dishonourable by
his professional brethren of good repute and conpetency,
then it 1is open to say that he is guilty of professiona
m sconduct .

In this context it is to be mentioned that the aforesaid

definition secured approval by the Privy Council in George
Frier Grahame vs. Attorney-GCeneral, Fiji, (1936 PC 224). W
are al so inclined to take that wde canvass for

understanding the inport of the expression nisconduct in
the context in which it is referred to in Section 35 of the
Advocat es Act.

We, therefore, that the refusal to return the files to
the client when he demanded the same anmpbunted to m'sconduct
under Section 35 of the Act. Hence, the appellant in the
present case is liable to punishment for such m sconduct.

However, regarding the quantumof punishnent we are
di sposed to take into account two broad aspects: (1) this
court has not pronounced, so far, on the question _whether
advocate has a lien on the files for his fees. (2) the
appel l ant would have bona fide believed, in the |I|ight of
decisions of certain H gh Courts, that he did havea lien
In such circunstances it is not necessary to inflict a harsh
puni shment on the appellant. A reprinmand woul d be
sufficient in the interest of justice on the special  facts
of this case.

e, t her ef or e, alter the puni shrent to one of
repri manding the appellant. However, we make it clear that
if any advocate conmits this type of professional m sconduct
in future he would be liable to such quantum of puni shnent
as the Bar Council will determine and the | esser puni shnent
i nposed now need not be counted as a precedent.

Appeal is disposed of accordingly.




