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ACT:

Constitution of India, 1950 Article 299-Contracts to be
made in the name of President/ CGovernor-Requirenment based on
public policy-Protection of general public-Cannot be waived
or dispensed with.

HEADNOTE

The tender submitted-by the respondent firm for the
construction of a high |level bridge was accepted by the
Executive Engineer and they were asked to take up the work
in hand, and also to sign the agreenment which was under
preparation, within 10 days. No such agreenment was, however,
signed nor had the tender of the respondent been accepted on
behal f of the Governor of Punjab, which was a nmandatory
constitutional requirenent.

The respondent subsequently withdrew his offer on the
ground that no binding agreenent had been signed between the
parties. The Engineer-in-charge levied ia penalty on the
respondent for failure to start the work. The Superi ntending
Engineer then forwarded the claim for —arbitration. ~The
respondent’s application under section 33 of the Arbitration
Act, 1940 was dism ssed by the Sub-Judge who carne to the
conclusion that the Executive Engi neer was authorised to
accept the tender. The High Court, in revision, held that no
contract in conformty wth Article 299(1) of t he
Constitution, had been entered into.

It was inter alia urged on behal f of the appellants that
a valid and binding contract mght come into existence even
wi thout a formal agreement duly signed by the parties.

Di smi ssing the appeal, it was,

HELD: (1) A contract entered into by the Governor ' nust
satisfy three conditions, namely (i) it nust be expressed to
be made by the Governor; (ii) it nmust be executed; and (iii)
the execution should be by such persons and in such rmanner
as the Governor might direct or authorise. [543F (F
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State of Bihar v. Ms. Karam Chand Thapar, [1962] 1
S.C R 827; and Seth Bikhraj Jaipuria v. Union of India,
[1962] 2 S.C.R 880,
referred to.

[2) The provisions of section 175(3) of the Governnent
of India Act and the corresponding provisions of Article
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299(1) of the Constitution have not been enacted for the
sake of nmere form but they have been enact ed for
saf eguar di ng the Governnment agai nst unauthorised contracts.
These provisions are enbodied on the ground of public
policy- on the ground of protection of general public-and
these formalities cannot be wai ved or dispensed with. At he
sane time there cannot be any question of estoppel or
ratification in a case where there is contravention of these
provi si ons. [545A-C

Union of India v. AL Rallia Ram [1964] 3 S.C R 164
and Tinber Kashmr Pvt. Ltd. v. Conservator of Forests,
Jammu and Ors., [1977] 1 S.C. R 937.

Bi har Eastern Gangetic Fi shermen Co-operative Society$;
Ltd. v. Sipahi Singh and Os., [1978] 1 S.C R 375
Mul anthand v. State of Mihdya Pradesh, [1969] 3 SSC R 214
and Union of India vi Ms. Hanumart G| MIls Ltd., [1987)
Suppl. S.C. R 84, referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal No. 776  of
1988.

From the Judgnent -and Order dated  16.7.1987 of the
Punj ab and Haryana H gh Court in Cvil Revision No. 1993 of
1986.

C. M. Nayyar for the Appellants.

Dr. Y.S. Chitale, T.V.S.N. Chari, M. Vrinda Gover and
Ms. Smita Rao for the Respondent.

The judgrment of the Court was delivered by

SABYASACHI  MUKHARJI, J. -This appeal involves a short
guestion and the fieldis nore or |less covered by the
constitutional provisions as well as the authorities of this
Court. The Executive Engineer (Construction Division No. 1)
PW B & R Branch, Patiala, invited tenders for the work
called "Construction of high |level bridge over Tangri Nad
in Mle No. 1915 of Patial a- pehewa Road". The respondent to
the said invitation subnitted the tender for the ~‘aforesaid
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wor k, which was opened on 7th October, 1975. ~The Executive
Engi neer informed the respondent on that date, who happened
to be the |lowest tenderer and before the tender could be
finally considered, that the dranings in triplicate be
submitted to the Chief Engineer PAD B and R, Suptd.
Engi neer, PW B & R and Executive Engineer Construction
Division No. 1 PMD B and R Branch, Patiala. B~ The tender
however, was recalled in February, 1976 by the  Executive
Engi neer Construction Division No. 1. The respondent again
submitted tender on 3 |Ist August 1976. The Executive
Engi neer inforned the respondent telegraphically that the
tender subnitted by himhad been accepted and asked the
respondent to take up the work in hand. This was fol llowed by
the letter dated 3lst August, 1976 from the Executive
Engi neer. It was contended that the telegramas well as the
letter nentioned hereinbefore revealed that the tender  of
the respondent was not accepted by the Governor of Punjab
as it was nmandatory under the Constitution in order to
anount to a valid acceptance and to <create a binding
contract between the parties. The respondent. however,
withdrew the offer on 6th Novenber. 1976. On 22nd
Noverber, 1976 the respondent-contractor in its letter made
it clear that no agreenent had been signed between the
parties. In reply to the letter dated I st Decenber, 1976
from the Executive Engineer, the respondent vide letter
dated 6th Decenmber, 1976 reiterated and repeated that |ega
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infirmty could not be net by the considerations as nade by
the appellant. But on 15th April, 1980, the Executive

Engi neer intinmated the respondent that as he had failed to
start the work, and he became liable for action under clause
2 of the agreenent. The letter further stated that the
Engi neer-in-charge on behalf of the Governor of Punjab had
levied a penalty of Rs.2,55 0000. The above position

however, was not accepted by the respondent and he advised
the appellant to settle the matter in Court. The Suptd.
Engi neer PWD B & R Patiala, then forwarded the claimof Rs.
4,56,040 for arbitration and asked the firmto submit the
reply in duplicate within 30 days fromthe issue of the
letter. Reply was sent by the respondent to the effect
stating t hat no valid contract in respect of t he
construction of high level bridge over river in Mle No.
19/5 of Patial a-Pehewa Road, ever came into existence
between the parties. The Arbitrator again on 2nd July, 1983
issued ~a letter after a | apse of one year and the same was
replied nmore or less in the same. manner. The respondent
filed an_ _application under section 33 of the Arbitration
Act, 1940 hereinafter called "the Act’'). The |earned Sub-
Judge Ist Cass, Patiala, on4th April, 1986 dimnissed the
application of the respondent with costs. It was contended
before himthat there was no valid acceptance of the offer
made by the respondent herein and, therefore, there was no
valid contract. It was contended that no agreenent between
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the parties as required by law, ~had been brought into
exi stence. Therefore, there was no question of. breach of
agreement. The | earned Sub-Judge commented that no ora

evi dence was adduced on behalf of the respondent. The
| earned Sub judge cane to the conclusion that there was a
valid offer. He observed that the only point that required
consi deration was whether the acceptance regarding the
al l ot ment of work of construction of high | evel bridge over
river Tangri on Patiala Pehewa Road was issued on behalf of
the Governor of Punjab or not. The | earned Judge cane to the
conclusion after discussing various evidence that the
Executive Engineer was authorised to accept tender. He
referred to various clauses. The | earned Judge noted that it
was clearly laid down in the tender itself that the tender
together with acceptance thereof would constitute a valid
and binding contract between the parties. The relevant
condition of the tender, that is, condition No. 4. 6 read as
fol |l ows:

"The tender together with letter of acceptance  thereof
shall constitute a binding contract between the ~successfu
tenderer and the departnment and shall formthe foundation of
rights and obligations of both the parties."

The |earned Sub-Judge recorded that the above tender
formwas duly signed by the respondent and the appellant. On
an analysis of the evidence on records, the |earned ' Judge
cane to the conclusion that there was a valid contract and
accordingly the application under section 33 of the Act was
dismssed with costs. There was a revision to the High
Court. The High Court after discussing the rel evant evidence
came to the conclusion that there was no valid contract. The
| earned Judge of the High Court noted that in the acceptance
letter Ext. P. 7 and Ext. RW1/14, the Executive Engineer
had required the respondent at the end to sign the agreenent
which was wunder preparation within ten days. No such
agreenment was ever signed. That position is undisputed.
Therefore, the H gh Court was of the view that no contract
in conformty with Article 299(1) of the Constitution, which
was a constitutional requirement in this case, has been
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entered into and came to the conclusion that there was no
contract between the parties. In that view of the matter the
revi sion was all owed and the order passed by the trial Judge
was set aside. This appeal arises fromthe said decision
Shri  C.M Nayar advocate for the appellant contended

t hat there was a valid and subsisting contract. He
strenuously argued that there Was authority for the
PG NO 540

Executive Engineer to enter into the contract on behalf of
the Governor. He drew our attention to clause 2.76 of the
Public Wirks Department Code which provides as foll ows :

"2.76. No authority lower than an officer in charge of a
Sub-Di vi sion can accept ‘any tender or make a contract for
public works. The different classes of deeds, contracts and
other instrunments which nay be executed by this Departnent
and the authorities enpowered to execute themare detailed
in Appendix I, while the financial limts up to which these
authorities are authorised to determne the terns of deeds,
are set forthin the Book of Financial Powers."

He “also referred to the Appendix | (referred in
par agraph-2.76) classifying the deeds, contracts and other
instruments. |t appears that the Executive Engineer of the

buil dings and roads was authorised to enter into these
contracts. He, therefore, sought to submt that by virtue of
that authority if any contract had been entered into then
that anmounted to entering into contract in accordance wth
Article 299(1) of the Constitution. It appears that to
understand this problem it is necessary to deal with somne
ot her documents. Qur attention was drawn to a Jletter from
the Executive Engineer to the -contractor,  which stated,
inter alia, as follows:

"As per your nodified | unpsum bids received vide your
letter No. CM 3-T/OPBK dated 24:3.76 alongwith the
Conditions nentioned in the Oiginal Tender received vide
your letter No. CH 3-T/ OPBK/ 3341/ 76 dated 26.2.76 and al so
further nodification of the same as nmentioned in your letter
No. CM 3-T/OPBK/3503/76 dated 24.3.76 and letter No. CM 3-
T/ OPBK/ 3930/ 76 dated 6.8.76, the work of construction of
H gh Level Bridge over Tangri Nadi in Mle No. 19/5 of
Patiala Pehewa Road is hereby allotted to you on - |unpsum
basis for an anpbunt of Rs. 25.50 Lacs (Rupees Twenty five
lacs and fifty thousands) with a time [imt of 24 nonths
from the date of issue of this letter coupled wth the
foll owi ng conditions."

The said letter thereafter set out those conditions. It
is, however, not necessary to set out these. The Jlast two
paragraphs of the said letter are relevant. and read as
fol | ows:
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"The work may be taken in hand i mediately after getting
the detail ed structural draw ng and designs duly approved by
this Departnent.

Please attend this office within 10 days to sign  your
agreement which is under preparation.”

This was signed by the Executive Engineer and the
si gnatures appeared as follows :

" Sdf -

30/ 8

Executive Engi neer,
Construction Division No. 1
P.WD. B &R Br. Patiala.

Endst. No:

Dat ed :

Copy of above is forwarded to (1) Sub Divisiona
Engi neer, Const. Sub Division No. 5 PWD. B & R Br.
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Patiala for information and necessary action. He is
requested to get the work started immediately as per
detailed terms and conditions which may be thoroughly studied.

(2) Divisional Acctt. for information & n/a.

Sd/ -

Executive Engi neer,
Construction Division No. 1
P.WD B. &RBr., Patiala."

Dr. Chitale appearing for the respondent drew our
attention to a letter signed by the Executive Engi neer which
reads as follows:

"Regd. A.D.

Endst. No. 4466 Dated 24.8.76

Copy confirmation by post is forwarded to Ms Om Parkash
Bal dev Krishan, New Delhi-5 for their information and
necessary action. Their tender for |unpsum anount of rupees
thirtyone lacs and fifty thousands for construction of high
| evel bridge over markanda river crossing Patiala Pehewa
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road has been -accepted. Please take the work in hand
i mredi at ely. Regul ar sanction foll ows separately.

Sd/ -
Executi ve Engi neer"

Shri R L. Bansal, Divisional Accountant Construction
in his deposition 'before the Trial Court stated that there
was no docunent concerning this contract which had been
issued or made in the nane of the -Governor of Punjab
according to the records. He also admitted in his deposition
that the letter of acceptance had not been issued in the
nane of the Governor of Punjab. He reiterated that he was
entitled to i ssue acceptance on behal f of the Governor

It was urged on behalf of the appellants by Shri Nayar
that a valid binding contract might come into existence even
without a formal agreement duly signed by the parties.
According to the | earned advocate if one party nmade an offer
in witing and the sane was accepted by a letter to the
first party, these two docunents mght be sufficient to
spell out a contract. Assuming that it is right, it is not
necessary for the purpose of this appeal in the view we have
taken to decide that the tender submitted and the letter
sent by the Engineer did not create in the facts of this
case a binding contract. The acceptance letter, at |[east,
nmust conformto the requirenents of Article 299(1) of the
Constitution and since this letter was indisputably not in
the name of the Governor, this contention -cannot be
accepted. The acceptance letter or any work letter sent to
the respondent had been witten by the Executive Engi neer on
behal f of the Governor. Therefore, it is not possible to
accept the contention that there was a valid binding
contract.

Shri  Nayar further sought to urge that Article 299 was
for the CGovernnents’ protection in order to protect it
agai nst unaut hori sed contracts being entered on behalf of
the Governnent. In the instant case, according to  Shri
Nayar, the Executive Engi neer had issued the tender and had
accepted the tender, authority to accept the tender on
behal f of the Governor, is thus established. Shri Nayar
submitted that once that authority is established and it is
made clear fromthe evidence that the authorities have acted
on that basis, then it nmust be presuned that the contract
had been entered into in accordance with the provisions of
Article 299 of the Constitution. In view of the clear
position in law, it is, however, not possible to accept this
submi ssi on.

Clause (1) of Article 299 of the Constitution provides
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as follows:
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"(1) Al contracts nade in the exercise of the executive
power of the Union or of a State shall be expressed to be
made by the President, or by the Governor of the State, as
the case may be, and all such contracts and all assurances
of property made in the exercise of that power shall be
executed on behal f of the President or the Governor by such
persons and in such manner as he may direct or authorise."

In this case, the Executive Engineer has signed the
contract but nowhere in the contract it was offered and
accepted or expressed to be made in the nane of the
Governor. The constitutional requirenent enjoined in C ause
(1) of Article 299 of the Constitution is based on public
policy. This position has been nmade clear by this Court in
The State of Bihar v. Ms. Karam Chand Thapar & Brothers
Ltd., [1962] 1 S.C R 827. There a dispute between the
respondent. and the Governnent of Bihar over the bills for
the anmpunt payable to the conpany in respect of the
construction works carried out by it for the Governnent was
referred to arbitration. Section 173(3) of the Governnent of
I ndia Act, 1935 provided as follows:

"Subject to the provisions of this Act with respect to
the Federal Railway authority, all contracts nmade in the
exerci se of the executive authority of the Federation or of
a province shall be expressed to be made by the Governor-
General, or by the Governor of the Province. as the case may
be, and all such contracts and all assurances  of property
made in the exercise of that authority shall be executed on
behal f of the Governor-General or CGovernor by such persons
and in such nmanner as he nmay direct or authorise."

This Court reiterated that under that section a contract
entered into by the Governor of a Province nust  satisfy
three conditions, namely, (i) it must be expressed to be
made by the Governor; (ii) it rust be executed; and (iii)
the execution should be by such persons and in such manner
as the Governor mght direct or authorise. These three
conditions are required to be fulfilled. This position was
reiterated by this Court again in Seth Bi khraj Jaipuria v.
Union of India, [1962] 2 S.C R 880. This Court explained
that three conditions as nmentioned in State of Bihar v. MS.
Karam Chand Thapar (supra) had to be fulfilled, and further
reiterated that the object of enacting these provisions was
that the State should not be saddled with liability for
unaut hori sed contracts and, hence, it was provided that the
contracts rmust show on their faces that these were nmade by
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the Governor-General and executed on his behalf in_ the
manner prescribed by the person authorised. It is based on
public policy. No question of waiver arises in such a
situation. |If once that position is reached, “and that
position is well-settled by the authorities over '‘a |ong
| apse of time, no question of exam ning the purpose of " this
requirement arises. In Union of Indiav. AL Rallia Ram
[1964] 3 S.C.R 164, this Court again reiterated that the
agreenment under arbitration with the Governnment nmust be in
accordance with section 175(3) of the Government of India
Act, 1935. These principles were again reiterated by this
Court in Tinber Kashmir Pvt. Ltd. etc. etc. v. Conservator
of Forests, Jammu & Ors. etc., [1977] 1 S.C R 937. There,
the Court was concerned with section 122(1) of the Jamu &
Kashmr Constitution which corresponded to Article 299(1) of
the Constitution of India. Inthat case all the three
applications filed by the respondent State for a reference
to an arbitrator under section 20 of the Janmu & Kashmr
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Arbitrator Act, were dismssed by a single Judge of the
Jammu & Kashmr High Court on the ground that t he
arbitration clause was, in each case, a part of an agreement
whi ch was not duly executed in accordance wth t he
provisions of section 122(1) of the Janmu & Kashnir
Constitution which corresponded to those of Article 299(1)
of the Constitution of India. But the Division Bench all owed
the appeals holding that if contracts were signed by the
Conservator of Forests in conpliance with an order of the
Covernment, the provisions of section 122(1) of the Janmu &
Kashmr Constitution could not be said to have been
infringed. This Court held that the contract could not be
executed without the sanction. Nevertheless, if the sanction
could be either expressly or inpliedly given by or on behalf
of the Governnent, as it could, and, if some acts of the
CGover nirent coul d fasten sone obl i gations upon t he
Gover nnent , the lessee could also be est opped from
guestioning the ternms of the grant of the sanction even
where there is nowitten contract executed to bind the
| essee. But, once there has been a valid execution of |essee
by duly authorised officers, the docunments woul d be the best
evidence of sanction. “In that case, the contracts were
executed on behal f of ‘the Government of Jammu & Kashnir. The
only question wth which the Court was concerned in that
case was whether the contracts executed by duly authorised
of ficials had been proved or not. It was held that it was so
proved.

In Bi har Eastern Gangetic Fi shernen Co-operative Society
Ltd. v. Sipahi Singh and others, [1978] 1 S.C.R 375 where
this Court relied on a previous-decision in~ Mil ancthand v.
State of Madhya Pradesh, [1968] 3 S.C.R 214 and reiterated
t hat there cannot be any question of est oppel or

PG NO 545
ratification in a case where thereis contravention 'of the
provisions of Article 299(1) of the Constitution. The reason
is that the provisions of section 175(3) of the Governnent
of India Act and the corresponding provisions of Article
299(1) of the Constitution have not been enacted  for the
sake of nmere form but they have been enact ed for
saf eguardi ng the Government agai nst unaut horised contracts.
The provisions are enbodied in section 175(3) of the
CGover nient of India Act and Article 299(1) of the
Constitution on the ground of public policy-on the ground of
protection of general public ..... and these fornalities
cannot be waived or dispensed with. This Court —again
reiterated the three conditions nentioned hereinbefore. The
sane principle was again reiterated by this Court in Union
of India v. Ms. Hanuman G| MIIls Ltd., and others, [1987]
Suppl. S.C.C. 84.

In the instant case, we have referred to letter /dated
31st August, 1976 which towards the end stated “that the
parties to attend the office within 10 days to sign the
agreement which is under preparation. It is common ' ground
that no such agreenent was signed

In the aforesaid view of the matter the Hi gh Court was
right in the viewit took and the subm ssions made on behal f
of the appellants cannot be entertained. The appeal fails
and accordingly disnmssed with costs.

R S. S Appeal dism ssed.




