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ACT:

Jammu and Kashmir Constitution-Section 133(2) (b),
interpretation -Wether consul ting the Public Service
Conmmi ssion is nandatory.

HEADNOTE:

The appellant State Government's Oder No.  643-HTE
dated July 25, 1969 pronoting certain professors was quashed
by the Hi gh Court of Jammu & Kashmir while allowing the Wit
Petition No. 124/69 filed by the respondent.

Leaving out the merits for decision by another Bench of
this Court.

N

HELD : 1. Wat clause (b) of sub-section (2) of s. 133
of the Jammu & Kashmir Constitution requires is that the
Conmi ssion shall be consulted: (i) on the principles to be
followed in naking appointnents to civil services and posts
and in nmeking pronotions and transfers fromone service to
another and (ii) on the suitability of candi dates for such
appoi nt nent s, pronoti ons or transfers. No ot her
interpretation is really permssible on the plain | anguage
of the clause. It is not provided by s. 133 of. the
Constitution that all the nmenbers of the Commi ssion should
have interviewed all or any of the candidates, or that it
was not permissible for the Commission to entrust the
selection to a commttee consisting of only one 'of its
menbers, so long as the Conm ssion reserved to itself the
right to approve or disapprove the commttee’s report and
actual ly discharged that constitutional responsibility. [872
F-H, 874 B-(

2. The question whether the requirenent for consulting
the Conmission is nmandatory or not does not arise in this
case. [873 A

3. The H gh Court erred in holding that the Comm ssion
was not consulted in the manner required by s. 133 of the
Jammu & Kashmir Constitution and in regard to the principles
to be followed in nmeking the promotions to the posts of
professors on the suitability of selected candidates for the
promotions. [873 B, 874 D E
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On the facts which have been brought on the record it
is established that (a) the Conmission was consulted in
regard to the principles to be followed in naking the
promotions to the posts of professors as laid down in the
"Jammu & Kashmir Professors of Colleges (Selection) Rules,
1969", and [873 C-D].

(b) the Comm ssion was consulted on the suitability of
the candidates for pronmotion as professors and the second
requi renment of clause (b) of sub-section (2) of s. 133 was
also conplied with, since the selection of the respondents
(to the Wit Petition) was made on the recomendati on of the
Public Service Commi ssion after their names were sent
strictly in order of seniority as per direction of the
Conmi ssion, after they had been intervi ewed and exam ned by
the Selection Conmittee, forned and presided over by one of
the menmbers of the Conmission as Chairman. [873 F-H, 874 A
871

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 246 of
1973.

Appeal from the Judgnent and Order dated 1-11-1971 of
the Jammu and Kashmir H gh Court in WP. No. 124/69

S. V. CQupte, Attorney GCeneral, Altaf  Ahnmed for the
Appel | ant .

L. N Sinha, K. P. Gupta, D. B. Tawkley and Vineet
Kumar for RR 1-21, 23, 25, 27 to 29 and 31-38.

G L. Sanghi, R K Mhta and Mss Ura Mehta for RR 55
and 72.

S. S. Khanduja for RR 53.

The Judgnent of the Court was delivered by

SHINGHAL J.-This appeal by certificate is directed
agai nst the judgnent of the H gh Court of Jammu and Kashnir
dat ed Novenmber 1, 1971, in wit petition No. 124 of 1969.
That petition was filed against the pronot i ons of
respondents Nos. 1 to 46 and others as Professors in
supersession of the claims of the wit petitioners who
contended that they were senior and nmore qualified for
pronotion. The H gh Court allowed the wit petition and
guashed the State CGovernnent’s Order No. 643-HTE dated July
25, 1969, in regard to the appointnents of respondents Nos.
3to 46 and directed that it would be open to the State
Government to nmke a fresh selection of Professors in
accordance with the law. A review petition was filed agai nst
the judgnent but was dism ssed on Septenber 14, 1972. The
State Governnent s aggrieved and has filed the present
appeal

When the case was taken up for hearing on Novenber 28,
1978. it was brought to our notice by counsel for the

respondents that it will not be possible for themto advance
their argunents with reference to article 16 of the
Constitution of India as the wvarious seal ed covers

containing the date on which the sel ections were made have
not been received from the Hgh Court. Learned Attorney
CGeneral and the counsel for the respondents were in
agreenment that as the constitutional point which arises for
consideration in this case relates to the interpretation of
section 133(2) (b) of the Constitution of Jammu and Kashmr,
hereinafter referred to as the Constitution, it wll be
enough to consider, at this stage, whether that section has
been correctly interpreted and whether the Public Service
Conmi ssion for the State of Jammu and Kashnir, hereinafter
referred to as the Comm ssion, has been consulted in
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accordance with its requirenent. W have accordingly heard
the argunents only on these two points, and will confine
872
ourselves to them |eaving the question of the applicability
of article 16 of the Constitution of India on the merits for
consi deration by the Bench before which the case may be
taken up for hearing hereafter.

The controversy relates to the interpretation of clause
(b) of sub-section (2) of section 133 of the Constitution
which, when read wth the other connected provisions,
provi des as foll ows. -

"133 (2) The Conmi ssion shall be consulted-

(b) on the principles to be followed in nmaking
appoi ntnents to civil services and posts and
in making pronotions and transfers from one
service to another and on the suitability of
candi dates for such appointnents, pronotions
or transfers;

and it shall be the duty of the Conm ssion to advise on

any matter so referred to themor on any other matter

whi ch the Governor may refer to them

Provi ded that the Governor may make regul ations
specifying the matters in which either generally or in
any particular /class of cases or in any particular
circunstances, it shall not be necessary for the

Conmmi ssion to be consulted."”

Al though it has been urged in the witten arguments of the
appel l ant that section 133(2) (b) was "not at all attracted
inthe matters of nmaking pronotions in the sanme service",
and its true and correct interpretationwould be that "it is
applicable only to 'naking pronotions and transfers from one
service to another’," learned Attorney General has, with his
usual candour and fairness, stated that he does not find it
possi bl e to support that contention. He has therefore argued
that what clause (b) of sub-section (2) of section 133
requires is that the Commission shall be consulted; (i) on
the principles to be followed in making appointnments to
civil services and posts and in making pronotions and
transfers from one service to another, and (ii) on the
suitability of candidates for such appoi ntnments, pronotions
or transfers. He has wurged that as this requirenent of the
Constitution was duly conmplied with, the High Court erred in
taking a contrary view.

The interpretation put by |earned Attorney General is
quite correct and we have no hesitation in approving it as
in our opinion no other interpretation is really permssible
on the plain | anguage of the cl ause.

873

The question whether the requirenent for consulting the
Conmi ssion is mnmandatory or not does not arise in thiis case,
because it is not disputed, and is in fact the case of the
appel l ant State, that the Comm ssion was consulted. The
guestion which remains for consideration is whether this was
really so.

Learned counsel for the respondents was not able to
refer us to any avernent in the wit petition that the
Conmi ssion was not consulted either in regard to the
principles to be followed in making the pronotions in
guestion, or on the suitability of selected candi dates for
the pronotions. W have, all the sane, gone through the
record, and we find that the State GCovernment at first
framed rul es on Novenber 15, 1968, for selections to be nade
to posts of Professors in the colleges. By Notification No.
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SRO- 161 dated March 25, 1969, those rules were replaced by
the rules nmade by the Governor specifically for the
appoi nt nent of Professors, which were called the "Jamu and
Kashmr Professors of Colleges (Selection) Rules, 1969." It
has been specifically stated on behalf of the State that it
consulted the Conmi ssi on under section 133 of the
Constitution, and as the wit petitioners have not ventured
totake a plea to the contrary, we have no hesitation in
hol di ng, on the facts which have been brought on the record,
that the Conmi ssion  was consulted in regard to the
principles to be followed in naking the pronotions to the
posts of Professors.

We have also examned the record to ascertain whether
the other requirenent of clause (b) of sub-section (2) of
section 133 of the Constitution that the Commi ssion shall be
consulted on the suitability of the candi dates for
pronotions to the posts  of Professors, has been conplied
with. The State CGovernment has stated inits reply to the
wit petition that for every post of Professor, nanes of
four Lecturers, strictly in order of seniority, were sent to
the Conmission "at its direction" and they were interviewed
and exam ned by the Selection Comrmittee which was "formed"
by the Conmission, and a nenber of the Conmi ssion was
appointed its Chairman. It has further been stated that the
comm ssion’s recomendation for selection. was nmade on the
basis of the nmarks obtai ned by the respondents (to the wit
petition) at the interviews and that the selection was al so
made "on the basis ‘of the recomendation of the Public
Servi ce Conmi ssion" « and there was "no deviation from the
nmerit list prepared by the Public Service Comm ssion." The
State Governnent has in fact placed on record the mnutes of
the Conmission dated July 22, 1969, which nake it quite
clear that the State Government referred the selections to
the Conmission, a Conmittee was appointed by the Commi ssion
for that purpose, the Conmittee was
874
presided over by a nenber of the Conmmi ssion, the report of
the Committee was fornmally subnmitted to the Comm ssi on under
the Chairman’s note dated June 2, 1969, and the Comm ssion
then took its decision regarding the recomendation to be
made to the State Governnent for the appointnents. The
Conmi ssion set out the reasons for its decision, and finally
made its recomendation on nerits. The Comm ssion was
therefore consulted on the suitability of the candidates for
pronmoti on as Professors and the second requirenent of clause
(b) of sub-section (2) of section 133 was also conplied
with. It is not provided by section 133 of the Constitution
that all the nmenbers of the Comm ssion  should  have
interviewed all or any of the candidates, or that it was not
perm ssible for the Conmm ssion to entrust the selection to a
conmittee consisting of only one of its nenbers, so long as
the Conmission reserved to itself the right to approve or
di sapprove the committee's report and actually discharged
that constitutional responsibility. No argunent to the
contrary has in fact been urged for our consideration. Had
the Conmission de facto abdicated its power in favour of
some committee conposed of strangers to the Conmi ssion the
position mght have been different. Here, it was not so.

It would thus appear that the H gh Court erred in
hol di ng that the Comm ssion was not consulted in the nanner
required by section 133 of the Constitution and that the
sel ection nade by it was invalid for that reason. Wth this
finding we shall have the rest of the case for decision by
t he Bench concer ned.

V. D. K. Appeal accepted, |eaving
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the nerits for decision by
anot her Bench of the Court.




