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ACT:

Customs Act, 1962: Sections 110(2), 111(2), 111, 112,
123 and 124- Goods seized under the Act-Extension of period
of six months from /date of seizure-Cannot be ordered ex
parte by Collector-To be preceded by notice to affected
party-Val ue of goods sei zed-Determination of for purposes of
| evy of penalty-Quantum of penalty-Not to be arbitrary or
excessi ve.

HEADNOTE

On or about 12th My, 1973 the Superintendent of
Central Excise issued search warrant under s. 105 of the
Custons Act, 1962 authorising an Inspector of Central Excise
to search the residential premses of the petitioner. A
search was made and 565 foreign wist watches were recovered
fromthe premses. The petitioner was given a notice to
showcause why the period of six nonths fixed by s. 110(2)
shoul d not be extended.

On Decenber 26, 1975 the Collector of Central Excise
passed an order directing confiscation of 565 wrist watches
seized from the petitioner’'s possession on My 12, 1973
under Section 111, and the inposition of penalty of Rs.2
| acs under section 112 of the Act.

The petitioner’s appeal to the Central Board of Excise
and Custons, and revision to the Governnent of India having
been di sm ssed, the petitioner challenged the order of the
Collector in a wit petition to the H gh Court.

The High Court dismissed the wit petition, 'on the
ground that the Collector was justified in passing the order
of confiscation of the watches and inposing a penalty of
Rs.2 lacs, as the petitioner had not refuted the facts
alleged in the show cause notice by availing of the
opportunity given to himat the enquiry.

In the Special Leave Petition to this Court it was
contended that: (1) the notice dated WMy 4, 1974 issued
under section 124 of the Act was issued beyond the period of
six nonths of the seizure of the goods and as such the
entire proceedings were invalid for this reason; and that
t he
798
extension of the period of six nonths by another period of
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six nonths in accordance with the proviso to section 110(2)
could not be nmade ex-parte without notice to the petitioner
(2) there was no evidence to deternine the value of watches,
so the quantum of penalty could not be determ ned for want
of such evidence, and (3) the quantification of the penalty
was very high.

Di sm ssing the Special Leave Petition, this Court,

N

HELD: 1(i) Extension of tine takes away a valuable
right of a party whose goods are proposed to be seized. Such
deprivation of the valuable right nrust be wupon notice,
ot herw se it vi ol at es the principl es of nat ura
justice.[802D E]

(ii) An ex-parte determ nation by the Collector would
expose his decision to be one sided and perhaps one based on
an incorrect statenent of facts. [802F]

(iii) Whether~ a notice was given or not wthin a
stipulated time for -extension as contenplated under s.
110(2) is a question of fact.” The onus that the order was
passed without notice is onthe person who asserts it to be
so and this is a question of fact. [802H; 803A]

In the instant case, a notice has been given. There was
an assertion to this effect in the Collector’s order. The
assertion remai ned ‘uncontroverted by any specific evidence
and also by failure to urge this point. In that view of the
matter, the inference drawn by the High Court that such
notice was given as contenpl ated under section 110(2), was
not unwarranted. [803A-B]

2. The val ue of the watches was mentioned as one of the
particulars in the showcause notice given to the petitioner
and this value was not refuted by the petitioner in his
reply. The petitioner did not avail hinself " of the
opportunity at any stage to oppose the extension of tinme or
to refute the allegations made in the  show cause notice
given thereafter. The petitioner thus failed to discharge
the burden of proof cast on himby section 123 of the Act.
[ 803C- Dj

3. The quantumof penalty should not be arbitrary or
excessi ve. [804F]

In the instant case, the value of the snuggled goods
was Rs.87,455. The penalty pernmissible is uptofive times
the val ue of the goods. The Coll ector inposed the penalty of
Rs.2 lacs by his order in
799
1975. Adnmittedly, for about ten years, the anount of penalty
had not been paid by the petitioner. The Hgh Court noted
that the benefit derived by the petitioner by non-paynent of
the penalty for ten years indicates that the penalty could
not be treated as arbitrary. That by itself is not always a
safe guide. In the facts and circunstances of this case, the
penalty was not heavy. [804C E]

Asstt. Collector of Custons v. Charan Das Ml hotra 1971
3 SCR 802, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: Special Leave Petition
(Civil) No. 1008 of 1986.

Fromthe Judgnment and Order dated 25.11.1985 of the
Madhya Pradesh High Court in Msc. Petition No. 551 of 1981

Dr. NM CGhatate and S. V. Deshpande for t he
Petitioners.

Kul di p Singh, Additional Solicitor General, B.B. Ahuja
and M ss. A Subhashini for the Respondents.
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The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. This is a petition for |leave to
appeal under Article 136 of the Constitution of India
di rected agai nst the judgnent and order dated 25th Novenber,
1985 of the High Court of Madhya Pradesh at Jabal pur. The
petitioner herein had challenged by a petition under Article
226 of the Constitution the order dated 26th Decenber, 1975
passed by the Collector of Central Excise, Nagpur, directing
confiscation of 565 wri st wat ches sei zed from the
petitioner’s possession on 12th My, 1973 under Section 111
of the Customs Act, 1962 (hereinafter called 'the Act’) and
the inposition of penalty of Rs.2,00,000 under section 112
of the Act and as well as the order dated 10th August, 1979
passed by the Central Board of Excise and Custons di snissing
the petitioner’'s appeal and thereafter the order dated 8th
January, 1981 passed by the Government of |ndia dismssing
the petitioner’s revision.

It appears ~that the petitioner along wth his father
and brothers mgrated to India fromPakistan. It is stated
that the " petitioner started business of cutlery in Indira
Mar ket Durg and has got this separate business from ot her
two brothers. The petitioner  further asserted that he was
not also associated in any business with his cousin Hariram
or

800
business of his father. He stated that he |ives separately
fromhis brother and father. In or-about April, 1966, the

petitioner purchased a piece of land for Rs.6250 from one
Yeshwant Ram under the registered sale deed in respect of
the plot bearing Khasra No. 1167 adneasuring about 182 sq.
ft. Simlarly his brothers had al so purchased plot adjoining
the plot of the petitioner. Since 1973, the petitioner
stated that he was living in two tenporary roons constructed
by his brothers and petitioner’s plot was |ying vacant. On
or about 12th May, 1973 Superintendent of Central Excise
Rai pur issued search warrant - under section 105 of the Act
authorising one L.B. Tiwari Inspector, Central Excise to
search the residential premses of the petitioner. They
searched the residential premses at Durg and it was alleged
that the house belonged to the petitioner. On 1st April
1974, the petitioner was detai ned under the Conservation of
For ei gn Exchange and Prevention of Snuggling Activities Act,
1974 (hereinafter called ’'COFEPOCSA'). On or about 22nd
March, 1975, the petitioner while in jail received the
letter issued by the Collector for the purpose of extension
of six months’ tine for the issuance of show cause notice
under section 110(2) of the Act under which the period was
extended upto 14.11.74. The petitioner alleged that this
| etter was never received by him There was another order on
or about 5th January, 1976 passed by the Collector, Centra
Exci se under which it was held that the petitioner had
acquired the possession of the wist watches and these were
smuggl ed goods and i nmposed a penalty of Rs.2, 00, 000.
The High Court noted the facts as bel ow
"On 12.5.1973 in a search made of the petitioner’s
bed room at Durg, a total of 565 wrist watches of
foreign mark valued at Rs. 87,455 were seized from
a suit case, a secret cavity in a |ocked stee
almrah, and behind the alnmrah concealed in a
bundl e of wast e-paper from the petitioner’s
possession during his presence. A panchnama was
prepared at the same tinme nentioning these facts.
The petitioner found hinself wunable to nake any
statenent at that time on account of which
recording of his statenent was deferred. However,
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the petitioner went out of station on 14.5.1973.
H s statement was then recorded on 30.5.1973, as
soon as he was available for this purpose. In his
statenment Annexure R-11l duly signed by him he
admtted these facts and nmerely denied know edge
of the manner in which the watches came to be in
hi s house. the

801
petitioner was also given a notice to show cause
why the period of six nonths fixed by section
110(2) of the Customs Act should not be extended
but no reply was given by himtill 10.11.1973 or
even thereafter, therefore, by an order dated
10. 11. 1973 before. expiry of the period of six
nonths’ tine was extended by the «collector of
custons for~ a further period of six months for
giving a notice as required by section 124(a) of
the Act. Wthin proviso to sub-section (2) of
section 110, a show cause notice specifying the
requi site particulars was given to the petitioner
on 4.5.1974. In reply the petitioner nade a
general denial. The-enquiry was fixed for giving a
personal hearing to the petitioner on 31.10.1975
when the “petitioner’s counsel appeared and sought
an adjournment to 20.11.75 which was granted.
However, on 20.11.1975 the petitioner’s counse
stated that the petitioner did not want to avai
the opportunity of personal” hearing or to even
cross-exam ne the witnesses in whose presence the
panchnama the  time of = the seizure of the watches
was nade.

In the above circunstances and on the basis
of facts alleged in the show cause notice which
the petitioner did not -even care to refute by
availing the opportunity given to him at the
enquiry, the Collector off Central Excise passed
the order dated 26.12.1975, as aforesaid. This
order has been affirned on appeal by the Board and
thereafter in revision by the Governnent of
I ndia."

It was contended before the H gh Court by the
petitioner’s counsel that the notice dated 4th May, 1974
i ssued under section 124(a) of the Act was issued beyond the
period of six nonths of the seizure of goods nade  on
12.5.1973 and as such the entire proceedings were invalid
for this reason. It was al so contended that the extension of
the period of six nonths by another period of six months in
accordance with the proviso to sub-section (2) of section
110 could not be nmde ex parte wthout notice to the
petitioner. Reliance was placed on the decision of/ this
Court in Asstt. Collector of Custons v. Charan Das Ml hotra,
[1971] 3 S.CR 802. The Hgh Court found that this
contention had not been urged before the | ower authorities.
However, the Hi gh Court noted that the Collector’s order
dated 26th Decenber 1975 had specifically nmentioned that a
show cause notice was issued to the petitioner for extension
of the period for issue of notice in accordance with section
110(2) of the Act by another six nonths but no reply was
802
given by the petitioner and the Collector, therefore,
ext ended the period by another six nonths by his order. This
order coupled wth the petitioner’s failure to even raise
this point at an earlier stage was sufficient, according to
the High Court, to indicate that the order extended the
peri od by anot her six nonths under the proviso to subsection
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(2) of section 110 was nade after giving an opportunity to

the petitioner which he had failed to avail. Sub-section (2)

of section 110 stipulates as follows:
"Where any goods are seized under sub-section (1)
and no notice in respect thereof is given under
clause (a) of section 124 within six nonths of the
sei zure of the goods, the goods shall be returned
to the person from whose possession they were
sei zed:

Provided that the aforesaid period of six
nmont hs may, on sufficient cause being shown, be
extended by the Collector of Custons for a period
not exceeding six nonths."

Extension of tinme takes away a valuable right of a
party whose goods are proposed to be seized. Such
deprivation of the valuable right nust be wupon notice
otherwise it violates the principles of natural justice. In
the aforesaid decision of this Court in Asstt. Collector of
Custons v. Charandas Ml hotra, (supra), this Court affirmed
the view of 'the Calcutta H gh Court that the power under the
provi so was quasi-judicial, or at any rate, one requiring a
judicial approach. This Court reiterated that the right to
restoration of the seized goods is a civil right which
accrues on the expiry of the initial six nonths and which is
defeated on an extension being granted, even though such
extension is possible within a year fromthe date of the
sei zure. Therefore, according to this Court an ex parte
determ nation by the collectorwuld “expose his decision to
be one-sided and perhaps one based on an incorrect statenent
of facts. Howthen <can it be said that hi's determ nation
that a sufficient cause exists is just and fair if he has
done it before by one-sided picture wthout any neans to
check it unless there is an opportunity to the other side to
correct or controvert it? But in- the facts of this case a
noti ce has been given and it has been so found fromthe
records as well as the inference ~drawn fromin absence of
pl eadi ng, which inference drawn by the H gh Court in the
facts of this case was not an inproper inference. In our
opi nion, the order was passed not  in violation of the
principles of natural justice. It nust be reiterated whether
a notice was given or not wthin a stipulated time for
extension as contenpl ated under section 110(2) is a
803
guestion of fact. It 1is also true that the onus that the
order was passed without notice, was on ~the -person who
asserts it to be so and this is a question of fact. There
was an assertion to this effect in the collector’s order
the assertion remai ned uncontroverted by ‘any specific
evidence and also by failure to wurge this point. I'nthat
view of the matter, the inference drawn by the H gh Court
that such notice was given as contenplated under - section
110(2), in our opinion, was not unwarranted.

The next contention that was raised before the H gh
Court was that there was no evidence to determ ne the value
of the watches so that the quantum of penalty could not be
determ ned for want of such evidence. It was contended that
determ nati on of quantumwas arbitrary. It appears, however,
as the H gh Court noted that the value of the watches was
nmentioned as one of the particulars in the show cause notice
given to the petitioner and this value was not refuted by
the petitioner in his reply. The petitioner did not avai
hinsel f of the opportunity at any stage to oppose the
extention of tinme or to refute the allegations nade in the
show cause notice given thereafter. Furthernore, these facts
must be considered in conjunction with the fact that there
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was a statenent by the petitioner recorded on 30th My,
1973. Section 123 of the Act provides as foll ows:
"123(1) Where any goods to which this section
applies are sei zed under this Act in the
reasonabl e belief that they are smuggled goods,
the burden of proving that they are not smuggl ed
goods shal |l be
(a) in a case where such seizure is made fromthe
possessi on of any person
(i) on the person fromwhose possession the
goods were seized; and
(ii) if any person, other than the person
from whose ' possessi on the goods were seized,
claims to be the owner thereof, also on such
ot her person;
"(b) in any other case, on the person, if any, who
clains to be the owner of the goods so seized.
(2) Thi's section shall. apply to gold, dianpnds,
manuf act ures of gold or dianonds, watches, and any
other class of
804
goods which the Central CGovernment  nmay by
notification in the Oficial Gazette specify."
(Enphasi s suppl i ed)

This provision had been substituted by the Act 36 of
1973 and would be applicable in the instant case. The
petitioner failed to discharge the burden of proof of trust
on himby the aforesaid section. The next question which was
canvassed before the Hi gh Court was that the quantification
of the penalty was very high. The H gh Court however, noted
that the liability was incurred by the petitioner in 1973
and the collector made the order in 1975. Admittedly, for
about ten vyears even after the collector’s order i nposing
the penalty, the anount of penalty had not been paid by the
petitioner. The value of the snuggled goods was Rs. 87,455
even at that time. On that there is no dispute. The penalty
permssible is wupto five tinmes the value of the goods. The
Hi gh Court noted that the benefit derived by the petitioner
by nonpaynment of the anpbunt of Rs.2,00,000 at |east for ten
years is sufficient indication that the penalty could not be
treated as arbitrary. That of course, by itself in our
opinion is not always a safe guide. But —in the facts and
circunstances of this case, the penalty was not heavy and
the High Court was right. It is true that this Court in
Mal hotra's case (supra) had laid down that the penalty could
not be arbitrary and excessive. But in the facts of this
case, it was not so. As far as the value of “the wist
watches is Rs.87,455 it was not arbitrary because it was not
denied even though it was so stated in the show cause
noti ce.

In that view of the matter, the Hi gh Court was right in
not entertaining the petition wunder Article 226 of the
Constitution. W decline to interfere in this case ‘under
Article 136 of the Constitution. The special |eave petition
is rejected.

N. V. K Petition dism ssed.
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