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PETI TI ONER
M C. MEHTA

Vs.

RESPONDENT:
UNTON OF INDIA & ORS. ETC

DATE OF JUDGVENT: 18/ 12/ 1998

BENCH
S. SAGH R AHVAD, & M JAGANNADHA RAQO. ,

JUDGVENT:
M JAGANNADHA RAQ, J.--=---==--famcammna-

The dispute in this batch of T.As. is between the
Wor kmen and Managerment of Ms Birla Textile (Prog. Textiles
Ltd., Calcutta). Conmon question arise in all these T.As.

The 1. A 202 of 1992 (inI.A . 22 in WP. 4677 of 1985)
has been filed on /behalf of 2800 workers of Ms. Birla
Textiles (Proprietor Textiles [ td., Cal cutta) (the
"I'ndustry”) who claim to have worked for various periods
ranging from5 to 30 years and whose services are in
j eopar dy upon the closure of the industry -at Delhi,
consequent to orders of the court. The reliefs sought for
inthis |.A are (i) paynment of full back wages w.e.f.
1.12.1996 along with 18%interest (ii) to treat the worknen
as in continuous enploynment for 1.12.1996 (iii) to direct
the industry to deemthat the worknen have exercised option
to shift in accordance wth order of this Hon ble Court,
(iv) to direct the industry to give 1 year’'s wages as
shifting bonus (v) to direct the industry to ask the worknen
to report at the selection sites after the factory is fully
set up and commenced protection, with basic anmenities for
the workers and the fanmli es.

The following are the facts: By an order dated
8.7.1996 in M C Mehta vs. Union of India [1996 (4) SCC 750],
this court directed closure of 168 industries including the
i ndustry in qguesti on. Various directions were given
i ncluding the grant of incentives and benefits to industries
desiring to relocate and al so for paynment of various amounts
to the worknen. W are mainly concerned with directions 9(a)
to (f) issued in the above case which read as follows: -

(9) The worknen enpl oyed in the above-nenti oned 168
industries shall be entitled to the rights and
benefits as indicated hereunder

(a) The worknmen shall have continuity of enployment
at the new town and place where the industry is
shi fted. The terns and conditions of their
enpl oyment shall not be altered to their detrinent;

(b) The period between the closure of the industry
in Delhi and its restart at the place of relocation
shall be treated as active enploynent and the
wor kimen shal | be paid their full wages wth
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continuity of service

(c) Al those workmen who agree to shift with the

i ndustry shal | be given one year’s wages as
"shifting bonus" to help them settle at the new
| ocati on;

(d) The worknen enployed in the industries which
fail to relocate and the worknen who are not willing
to shift along with the relocated industries, shal
be deened to have been retrenched with effect from
30.11.1996 provided they have been in continuous
service (as def i ned in Section 25-B of the
I ndustries Disputes Act, 1947) for not |ess than one
year in the industries concerned before the said
date. They -shall ~be paid conpensation in terns of
Section 25-F(b) ~of the Industrial Disputes Act,
1947. These worknen shall al so be paid, in addition
one year’'s wages as additional conpensation

(e) The "shifting bonus"  and the conpensation
payabl e to the workmen in ternms of this judgnent
shal | be paid by the managenent before 31.12.1996.

(f) The gratuity ampount payable to any worknen shal
be paid in addition."

Initially, the industry was not prepared to relocate
el sewhere and therefore, it informed this court that it
woul d retrench the enpl oyees and pay what ever was payable to
the worknen under the above order. But pursuant to the
suggestions of this court, the industry -reconsidered the
matter and this court in its order dated 4.12.96 in MC.
Mehta vs. Union of India [1997 (11) SCC 327] observed that
the Ilearned counsel for the industries had accepted the
court’s suggestion to have a "fresh look" into the matter.
In the sanme order dated 4.12.96, this court nodified the
direction 9(d) relating to paynent of back wages as "six
years’ wages" instead of 'one year wages’ in case the
i ndustry decided to close down. That would nean that in the
event of non-relocation, the workmen woul d have to be paid 6
years wages and not nerely 1 year wages.

Subsequently, in supersession of an- earlier _notice
dated 28.11.96, the industry published a fresh 'notice’ on
its Notice Board that it had reconsidered the matter as per
the order of this court dated 4.12.96 and decided to
rel ocate the industry in Baddi, District Solan (H P.)  and

the the worknen who were willing to be relocated at the new
site 'Baddi’ should inform the nanagenent in witing by
25.12. 96. If they reported, they would be entitled to

continuity, their therms and conditions would not be
altered, the period between the closure of the unit at Delhi

and its re-start at Baddi would be treated as active
enpl oynment and they would be paid full wages with continuity
of service. Further, all those workmen agreeing to shift
woul d get 1 year’'s wages as 'shifting bonus’ to help themto
settle at Baddi. Those who were not willing to shift would
be deemed to have been retrenched w. e.f. 30.11.96, provided
they were in continuous service (as defined in Section 25-B
of the Industrial Disputes Act, 1947) for not |ess than one
year in this unit before the said date. They would be paid
conpensation in ternms of Section 25F(b) of the Industria

Di sputes Act and in addition, one year’s wages as additiona
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conpensation. It was further notified that the shifting
bonus to t he workmen who agreed to shift and the
conpensation for those unwilling to shift to ’'Baddi" would

be paid before 31.12.1996, as per directions of this Court.

On 23.12.96, eight wunions of worknen of this
i ndustry sent a reply stating that the industry had viol at ed
the order of this court as it was relocating in the State of
H machal Pradesh rather than in the National Capita
Territory of Delhi as envisaged in the order dated 8.7.96
and that therefore it was not proper for the industry to ask
the enployees to shift to the State of Hi machal Pradesh. But
ignoring this reply the industry published a notice on
30.12.96 reiterating its plan to relocate in the State of
H machal Pradesh.

At that stage, this ~court was approached by the
industries for nodification of the order dated 8.7.96 and
for permtting relocation outside NC. T. (Delhi). On that,
this court passed an order on 31.12.1996 permtting
rel ocation_ in Haryana, Punjab, H rmachal Pradesh, Rajasthan
and Uttar Pradesh and said that if they were so relocated,
the industries would be treated on par with those industries
relocating in NC/T. (Delhi). This order was to be treated
as a clarification/of the order dated 8.7.1996.

There was some controversy that when this order was

passed in chambers ' on 31.12.1996, all parties were not
present. But the counsel for the industries disputed this
contention. Be that as it may, it is not necessary to go
into this di spute - particularly, when sone |atter

applications filed by the worknen for recalling this order
dated 8.7.96 did not fructify.

Therefore, i.e., after 31.12.96, the industry put up
a fresh notice on 4.1.1997 stating that:

"As per the directions of the Hon' ble Suprene Court,
those workmen who are willing to shift would be
entitled to receive salary/wages for Decenber, 96
and for subsequent nonths, the —workmen shoul d
intimate to the managenent by January 7th 1997 their
willingness to shift to Baddi, upon which the
Sal ary/ wages for Decenber, 1996 will be disbursed to
themon 9th and 10th January, 1997."

On the same day, 4.1.1997, a further notice was put
up on the Notice Board that though the industry took  steps
for paynent on 29, 30, 31st Decenber, 1996, no worknen had
cone to collect the cheques. Hence, it was requested that
t he worknmen nmi ght cone and coll ect the cheques.

In reply thereto, seven wunions through a Joint
Action Committee issued a notice on 6.1.97 to the industry
stating that the workmen were willing to nove to the State
of Hi machal Pradesh. The said notice read as foll ows:

" That all the workman and enployees of Birla
Textiles MIIs hereby give their wllingness for
rel ocation/shifting wi t hout prejudice to their
rights subject to the outcone of the review and
other proceedings being pursued by our |awers
before this Hon’ bl e Supreme Court of India, against
the order dated 31.12.96 passed by the Hon' ble
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Suprenme Court of India."

It is t he main contention for the industry
(respondent) through its senior counsel Shri Kapil Sibal and
Shri Di pankar Gupta that the option exercised by the workmnen
in the above letter agreeing to shift to Baddi was not an
unconditional one but was conditional in as nmuch as it
stated that they were exercising the option subject to the
result of certain applications filed by themin this court
i.e. for recall of the order dated 31.12.96. According to
respondents, such a conditional option was not within the
scope of the order of this court dated 8.7.96. Further, the
counsel contended that  there was no proof t hat the
i ndi vidual workman of these wunions were parties to this
reply. 1In fact, the status or authority of the Joint Action
Commi ttee was not clear, according to them

In the belief that the conditional offer was bad and
the Joint 'Action Committee had no |ocus standi to send the
reply dated 6.1.97, the industry published further notice on
8.1.97 requesting "each ~workpen" to give his wllingness
within one week to shift in terms of the follow ng proform
to be addressed to the industry: -

"Dear Sirs,

| amwilling to shift to Baddi, Distt. Solan (H P.),
when the Delhi Unit of “Birla Textiles in being
rel ocated. "

On 19.5.97, the Labour Conmi ssioner, N.C.T. " (Delhi)
directed the industry to pay the various ampbunts payable to
the enpl oyees. The industry put~ up a further notice on
20.5.97 that in view of the reply of the unions dated 6.1.97
agreeing to shift to Baddi, the.industry had put up 'a notice
on 8.1.97 requesting the individual worknan to respond in a
week. None of the workmen responded. The industry then said
that it was deeming the enployees as retrenched we.f.
30.11.1996. This was stated in the further notice dated
20.5.97 and it reads as follows:

"W have been legally advised that those workman who
have not expressed in witing their- wllingness to
shift wthin the stipulated tinme as per the above
referred two notices, be deened to  have been
retrenched with effect from30th Novernber, 1996 as
per the order of the Hon' ble Supreme Court dated 8th
July, 1996........... "

However, the industry wanted to give one nore
opportunity and issued another notice on 20.5.97 that those

who were willing to shift were to report at Baddi on  or
before 7.6.1997. The said notice dated 20.5.97 stated as
fol |l ows:

"Such workmen who now give their consent to shift
are requested to report at Baddi imediately, in any
case, not later than June 7, 1997...... "

The Labour Commissioner gave a notice to t he
industry on 28.5.97 to conformto the directions of this
Hon’ bl e Court regardi ng paynment of shifting bonus etc. On
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30.3.98, on account of the delay in the matter, this court
directed 3 nonths wages to be paid.

On the basis of the above facts, Ilearned senior
counsel for the appellants M. Indira Jaisingh, Shri
D. K. Aggarwal and other subnmitted for the worknen that the
industry had violated the orders of this court, and that
there was no question of asking individual worknen to give
their options in a profornma. According to counsel, the
attitude of the industry revealed that it was bent on
retrenching the worknmen and taking | ocal enployees fromthe
H P. State on | esser wages inasnuch as, if the workmen of
the industry were to be continued in enploynment, they world
have to be paid the sanme wages as were being paid while at
Del hi  while the mni numwages payable in HP. to the locals
were nuch | ower.

Shri S.B: Sanyal, |earned senior counsel for the
wor knmen cont ended that as per the order of this court dated
8.7.96, there was no question of thee industry seeking the
option of the enployees. Such an obligation to exercise
option would arise only after the new industry started
functioning at H P. According to counsel, this court, inits
order dated 8.7.96 guaranteed continuity up to the date of
restart of the industry at the new location and hence the
option asked for by the industry was ‘uncalled for and
contrary to orders of this Court.

Counsel for  petitioners-workmen in |I.A  No.201/97
referred to a letter witten by one of the worknmen M.
Ramakant who stated in his letter dated 23.6.97 that all the
workmen were willing to rejoin at Baddi. According to
| earned counsel, this letter of the workman superseded the
offer dated 6.1.1997 nmade by the enployee and that this
| etter contained an unconditional option to nove to the
State of Hi machal Pradesh. " According to |earned counsel
after this, the industry could not have treated the
applicants as unwilling to join at Baddi. Shri Ranjit Kunar
and ot her counsel also nade |ike subm ssions on behalf of
t he wor kmren.

On the other hand, Shri Kapil Sibal, learned senior
counsel for the industry, submtted that the worknen were
not entitled to give a conditional option as contained in
their letter dated 6.1.97, that the workmen having filed
review petitions etc. in this court for recalling the order
dated 31.12.96, were indeed - even on 6.1.97 - not wlling
to go to Solan, HP. and that the letter dated 6.1.97 was
not a valid option, and hence the industry rightly -deened

the enployees as retrenched we.f. 30.11. 96. Severa
opportunities were given by the industry even |ater to these
wor kmen to cone and join at Baddi. As the Joint  ‘Action

Conmittee was not a recognised entity, options had to be
called fromindividual workmen. According to him out - of
the total nunmber of 2522 worknmen as on 30.11. 96, those who
opted to shift to Baddi, Solan within the tine specified,
were only 7 worknen, that 595 worknmen di d not accept the
paynment and 10 cheques were lying with the worknen or wth
the postal authorities. In regard to the paynment of 3
nont hs salary, as directed by this court on 30.03.98, it was
stated that 1938 workmen were eligible to receive the said
amount, that 1891 persons look it and cheques of 47 worknen
were lying with the industry.

In reply to the contention of +the |I|earned senior




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 10

counsel for the worknen that the workmen had tinme to join at
the new location till the industry was ready for being
"restarted", the |earned senior counsel Shri Kapil Sibal and
Shri Di pankar Cupta contended that would not be a proper
interpretation of the order dated 8.7.96 because under para
9(e) of the said order the ’'shifting bonus’ and the
conpensation were payable before 31.12.96 and hence this
court intended that the worknmen should join before 31.12.96.
They pointed out that even so, the industry extended the
time by issuing several public notices. As the worknen did
not opt to go to Baddi before 31.12.96 or by the extended
dates as per para 9(d) of the order of this court dated
8.7.96, they were rightly deened to have been retrenched by
30.11.96 and |I|ocal people of H nachal Pradesh have al ready
been enpl oyed.

Learned senior ~counsel, Shri Kapil Sibal al so
referred ‘to the conduct of the workmen which according to
himdisentitled the workmen to any. relief. He submitted
that before and after 6.1.97 (the date of notice of the
various unions that they were willing to shift to Baddi
subject to the orders in pending applications). The workmnen
were totally unwilling to go to Baddi. They were repeatedly
making attenpts by filing review petitions to see that the
31.12.96 order permtting relocation outside N CT. OoF

Del hi, H P., Rajasthan, Haryana, was recalled. Shri Kapi

Sibal referred to the review petition No. 39/97 filed by
the workmen seeking review of the order dated 31.12.96
permtting the industries to shift to H P., Rajasthan

Haryana and Punjab outside the N.C.T. (Delhi).  According
to the plea of the workmen, the court was to deem.industries
which were not relocating in N.C.T. (Delhi) as "closed" in
view of the orders dated 8.7.96 ~and 4.12.96. Counse

submitted that thee workmen were interested nore in | getting
t he 6 years salary as conpensation by treating the
industries as closed and as if. they were not relocating.
Ref erence was also made to | A 52/97 filed by the Governnent
of NNC. T. (Delhi) for review of the order dated '31.12.96.
A 144 was also sinmilar. These | As were dismnissed by this
court on 16.3.98 and on other dates. Lear ned ~ counse

poi nted out that even in the body of the affidavits filed in
I A No. 201, 202 and 203, where several other reliefs were
asked for, the workers urged that the industries be located
in NCT. (Del hi). Though sonme ancillary reliefs were
prayed for in these |As, the entire lenor of the affidavits
according to Sri Sibal, was that the order dated 31.12.96
shoul d be recalled. Counsel stated that the workmen had, in
fact physically prevented the industry from renoving its
articles from Delhi to HP., even as late as on 20.5.97.
Shri Di pankar Cupta, |earned senior counsel appearing for

the respondents also made simlar subm ssions. He al so
submitted that Baddi was a well devel oped place with a | arge
nunber of industries and Banks etc. and all nor m
facilities were available there if the workmen really
desired to shift. According to both counsel, out of 7
unions only 2 wunions had filed these | As while the other
uni ons renmi ned silent. They also submitted that the

wor kmen ought to have hel ped the industry during relocation
and for that purpose, they should have shifted to Baddi even
before the industry re-started functioning at that place.

The party-in-person who appeared in CP 532 wanted
that he be paid the 6 years wages on the basis that the
industry was closing and not shifting. In other words, he
was not willing to go to Baddi. The counsel for respondents
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Shri  kapil Sibal stated that a letter with cheque which was
sent to himgot returned. But if the industry was rel ocating
and he was not shifting, he would get only 1 year wages pl us
conpensati on under Section 25F(b) as per the order dated
8.7.1996. The industry was agreeable to pay him1l year wages
in addition to Section 25F(b) compensation

The points for consideration are:

(i) Whether the managenment was right in its subm ssions that
the workmen, though given opportunity in various letters to
give their option option for reporting at Baddi, failed to
exercise option and nust be deened to have been retrenched
on 30.11.96 in terms of the order dated 8.7.90 and 3.11.96
of this court?

(2) VWet her the worknen were right in contending that the
management. had no right to seek options from the worknen
even before the industry “was relocated and started

functioning at Baddi ?

These two points reflect the rival contentions and
can be di sposed of together

In our opinion, the true answer to the contentions
can be found in the order dated 8.7.96 read with the order

dated 31.12.96. W have already extracted the various
clauses in para 9 of the order of this court ‘dated 8.7.96.
We shall briefly refer to them  again. Sub- d ause (a)

enphatically says that

"t he worknen shall have continuity of enploynment at
the new town and place where the industry is
shifted. The terns and condi tions of their
enpl oyment shall not be altered to their detrinent.”

Sub-cl ause (b) is inmportant and it says that

"The period between the closure of the industry in
Del hi and its restart at the place of relocation
shall be treated as active enploynent and the
worknmen shall he paid their full wages wi th
continuity of service."

The work "continuity" and "restart" used in
sub-clauses (a) and (b) of para 9 bring about the main
i ntendnent of the order. It is clear, froma plain reading
of these «clauses that the workmen were to be treated as if
they were in service till the tine the industry restarted at
the relocated place and till such time, their service were
to be treated as continuous. |If that be so, there was no

guestion of the enployer asking themfor an option to agree
to shift and fix and earlier time limt than the date of
starting of the industry at Baddi

Learned senior counsel for respondents Shri Kapi
Si bal and Shri D pankar Gupta argued that that could not be
the true meaning of clauses (a) and (b). The crucial clause
according to themwas clause (e) which stated that.

"The 'shifting bonus’ and the conpensation payable
to worknmen in terns of this judgnent shall be paid
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by the man-agenent before 31.12.96."

The ’'shifting bonus’ was referred to sub-clause (c)
and the paynent of conpensation was referred to in clause
(d) and these anmounts had to be paid by 31.12.96, as stated
in clause (e). According to | earned counsel, the option to
join at Baddi nmust have therefore been exercised before
31.12.96. They really on dause (d) which reads as foll ows:

"the workmen enployed in the industries which fai
to relocate and the worknen who are not wlling to
shift along with the relocated industries, shall he
deened to have been retrenched with effect from
30.11.96....... and be paid ........ one years wages
as additional compensation."

[of course by order dated 4.12.96 in case the
i ndustry did not relocate, they had to pay 6 years
wages and not nerely wages for one year]

On the basis of clauses (c), (d) and (e), the
| ear ned seni or counsel for the respondents argue that if the
wor kmen di d not exercise option by 31.12.96, they were to be
deened as retrenched by 30.11. 96.

In our opinion, the contention of the |earned senior
counsel for the respondents is based upon a misconception of
the true inmport of this court’s ~order dated 8.7.96. As
already stated, the two clauses(a) and (b) are crucial and
deal with continuity of service of the workmen on the sane
terns and conditions and the paynent of full wages till the
"“restart" at the new place and these conditions cannot be
altered to their detrinment. The enpl oyees are to be deened
to be in active enmployment right fromthe date of "closure"

of the industry of Delhi till its "restart"” at the place of
rel ocation and they had to be paid their full wages wth
continuity of service for the said period. Ther e was,

therefore, no question of the industry conpelling the
workmen to exercise any option before the date of such
restart informng the industry that they were prepared to
rejoin at the place where the industry was proposed to be
started. The industry could not be said to be restarted
unl ess and until it had got the plant installed and obtained
all necessary pernmissions for its being conm ssioned at the
new place. Till such tine, the worknen were to be deened to
be in service with continuity. In our view,  the said
conti nuom could not be broken by the  industry by
unilaterally asking the worknen to exercise an  option to
join. Such an option on the part of the worknmen was nowhere
contenplated by the order of this court dated 8.7.96. The
i ndustry was nowhere given any right to seek such an option

This court gave an option for the worknen for  "not
joining’ and not 'for joining’ at the relocated place. Til
the time of ’'restart’ of the industry at the relocated
place, it was open to the workmen to say that they woul d not
rejoin. The only consequence is that if they exercised such
an option on any date after the date of closure and before
restart, they would still be deened to have been retrenched
w.e. f. 30.11.96 and not with effect fromthe date on which
they exercised their option not to rejoin. 1In other words,
if they opt not to rejoin, they would not be entitled to
wages fromthe date of closure till the date they exercised
their option not to rejoin - inasmuch as any such refusal to
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rejoin at Baddi, communicated to the industry before the
date of restart would result in their being deened to have
been retrenched from 30. 11. 1996.

The industry in our opinion, proceeded on a tota
m sconception of the order of this court dated 8.7.96 and
adopted a procedure which ran quite contrary to schenme which
was envi saged by this court for the benefit of the worknen.

The fact that during the period before the industry
was relocated, the workmen approached this court for recal
of the order dated 31.12.96 which order permtted rel ocation
of thee industry outside NC. T. (Delhi) could not, in our
opi nion, be deened to anmpunt to an option not to rejoin at
the proposed place of relocation. |In fact the letter dated
6.1.1997 of the worknen could not be treated as a
condi tional optionto rejoin because they were not obligated
to give any option to rejoin but they could have, if they so
chose, opted not torejoin. The letter dated 6.1.1997 could
not be ‘treated as a letter exercising option not to rejoin
at the place of relocation. This is because it specifically
contained an offer to rejoin.~ The fact that the workmnen
subjected their intention to rejoin to orders of this court
did not convert an intention to join into an intention not
to join at the relocated place. Further, the right of any
party to seek review of orders of this  court is a right
which is Jlawfully exercised and cannot -be treated as a
breach of the order of this court dated 8.7.1996.

For the aforesaid reasons, we reject the contention
of the respondents. We accordingly direct the industry to
allow all the workmen except those who -exercised or would
exercise an option not torejoin - to rejoin at Baddi. In
order to avoid any scope for future disputes, we direct al
those who are willing to rejoin at Baddi, to report there at
Baddi on 14.1.99 and 15.1.99 along with their identity cards
or other evidence to identify themand sign or put their
thunb-mark i a register in the joint presence of  the Dy.
Labour Comm ssi oner having jurisdiction over Baddi, Di'strict
Sol an, Hi machal Pradesh and the Dy. Labour Conm ssioner of
N.C.T. (Delhi). These officers shall counter sign in the
regi ster certifying that the particul ar worknen had reported
at Baddi . Al'l such worknen who rejoin shall be entitled to
the benefits of the order of this court dated 8.7.96 -and
subsequent orders, in respect of continuity, back wages from
date of closure till date of such rejoining, in addition to
one year’'s wages towards shifting bonus. The said anpunt
shall be paid by the respondent-industry to each of these
wor knmen, within one week of the rejoining at Baddi. In
respect of such of the worknmen who do not so report by
15.1.1999 as aforesaid or who otherwise give it in- witing
to the aforesaid authority that the are not willing to
rejoin, they shall be deemed to have been retrenched w.e.f.
30.11.96 and shall be entitled only to one year’s wages and
al so to section 25F9B) conpensation as per the order of this
court dated 8.7.96. The said anpbunt shall be disbursed to
these enployees wthin one week from 15.1.1999 by the
respondent -i ndustry.

The applications of the worknen of the industry
wor ki ng at Del hi are accordingly all owed and di sposed of in
the manner stated above.

As t he petitioner in the cont enpt case
(party-in-person) is not wlling to join at Baddi the
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industry will pay himl year’s salary plus Section 25F(b)
conpensation within 15 days fromtoday, if not already paid.
The contenpt case is disposed of accordingly.




