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ACT:

Sal es Tax-Sugar Control-Allotnent by Controller Supply of
Sugar under allotment order-1f anpbunts to sale Bihar Sales
Tax Act 1947 (Bi har 19 of 1947), s. 2 (g)-Sugar and Sugar
Products Control Order 1946-Sal e of Goods Act, 1930 (3 of
1930), s. 4-Governnent of India Act, 1935 (26. Geo. 5 Ch.
2), Seventh Schedule, List Il; Entry 48

HEADNOTE:

Under the Sugar and Sugar Products Control Order, 1946, the
consunmng States intimated to the Sugar Controller “of  India
their requirenments of sugar and the factory owners sent
statements of stocks of sugar held by them The Controller
made allotments to various States and addressed orders  to
the factory owners directing themto supply sugar to the
St ates in question in accordance wth t he despat ch
i nstructions from the State Governnents. Under such
allotment orders, the assesses, a sugar factory in Bihar
despat ched sugar to the State of Madras. The State of Bihar
treated these transactions as sales and levied sales tax
thereon, wunder the Bihar Sales Act, 1947. The assesses
contended that the despatches of the sugar pursuant to the
directions of the Controller did not ambunt to sales and
that no sales tax was exigible on such transacti ons.

Hel d (per Kapur and Shah, JJ. Hi dayat ul | ah, J.
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di ssenting), that the transactions did not amount to sales
and were not liable to sales tax. Under Entry 48, List |II
of CGovernnent of India Act, 1935, the Provincial Legislature
had no power to | evy sales taxes on a transaction which was
not of the nature of a sale of goods, as understood in the
Sale of Goods act. To constitute a sale of goods,

property in the goods nmust be transferred fromthe seller to
the buyer wunder a contract of sale. A contract of sale
between the seller and the buyer is a prerequisite to a
sal e. Despat ches of sugar under the directions of the
Controller were not the result of any such contract of sale.
There was no offer by the assesses to the State of Madras
and no acceptance by the latter; the assessee was, under the
Control Order, conpelled to carry out the directions of the

Controller and it had no volition in the matter. I nti mati on
by the State
460

of its requirenment of sugar to the controller or conmuni-
cation of 'theallotnment order to the assesses did not anount
to an offer. Nor did the nere conpliance wth despatch
instructions -issued by the Controller, which the assessee
could not decline to carry out, amount to acceptance of an
offer or to naking  of an offer. A contract of sale
post ul at es exercise of wvolition on the part of the
contracting parties.

State of Madraa v. Gannon Dunkerky & Co., [1959] S. C R
379; relied on.

The Tata Iron & Steel Co. Ltd. v. The State of Bihar, [1958]
S. C. R 1355, explained.

Per Hidayatullah, J.-ln these transactions there was a sale
of sugar for a price and sales tax was payable in respect
thereof. Though consent is necessary for a sale, it may be
express or inplied, and it cannot be said that unless the
of fer and acceptance are in an elenmentary direct form there
can be no taxable sale. The controller permtted the
assesses to supply sugar of a Stated quality and quantity to
the State of Madras; thereafter the two parties agreed to
"sell" and "purchase" the sugar. So long as the parties
trade under controls at fixed price they nust be deened to
have agreed to such a price; there wasan inplied contract
with an inplied offer and an inplied acceptance.” The same
is the position with respect to the quality and quantity
fixed by the Controller. when the State , after receiving
the permt, sent instructions to the assesses to despatch
sugar and the assesses despatched it a contract enmerged and
consent must be inplied on both sides t hough not
expressed antecedently to the prmt.

State, of Madras v. Gannon Dunkerky Co., [1959] S.C. R 379
andThe Tata Iron and SPA Co. Ltd. v. The State / of

Bi har, [1958] S. C. R 1355, explained.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: G vil Appeal No. 237 of 1961
Appeal by special |eave fromthe judgnment and order dated
Sept enber 30, 1958, of the Patna H gh Court in MJ.C. No. 5
of 1956.

S.T. Desai and B. P. Maheshwari, for the appellant.

S. P. Varma, for the respondent.

461

1962. Novermber 26. The judgment of Kapur and Shah, JJ.,
was delivered by Shah, J. Hidayatullah, J., delivered a
separate judgment.

SHAH, J.-MS. New India Sugar MIIls Ltd. hereinafter called




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 31

"the assessees’own a factory at Hasanpur in the State of
Bi har. During the assessnment period April 1, 1947, to March
31, 1948, the assessees who were registered as deal ers under
the relevant Sal es Tax Acts despatched sugar valued at Rs.
6, 89,482/- to the authorised agents of the State of Madras
in compliance with the directions issued by the Controller
exercising powers under the Sugar and Sugar Pr oduct s
Control -Order, 1946. The Sales Tax Oficer, Darbhanga
rejected the plea of the assessees that despatches of sugar
to the Province of Mdras in conpliance wth the
instructions of the Controller were not liable to be
included in the taxable turnover, and ordered the assessees
to pay sales tax on a taxable turnover of Rs. 27,62,226/.
The order of assessnment was confirned by the Deputy Conmi -
ssioner, but the Board of Revenue exercising jurisdiction in
revision set aside the order, in so far as it related to the
inclusion into the taxable turnover the value of sugar
despatched to the Province of Madras. The Board of Revenue
observed that the ""Controller passed orders in exercise of
statutory powers, which, as a result of nere conpliance
could not create a contract in law," and there was no
evi dence justifying the view that there could "’ possibly be
any contract between the assessees and some dealers in
Madras or between the assessees" and the Sugar Controller
The Board of Revenue under the direction of the Hi gh Court
of judicature at Patna submtted under s. 25(3) of the Bihar
Sal es Tax Act, 1947, the followi ng question for the opinion
of the H gh Court

"Whether in the facts and circunstances of the case, the
di sposal of sugar to the Province of Madras is liable to be
t axed. "

462

The High Court answered the question in-the affirmative
observing that the sugar despatched by the assessees to
different Provinces including the Province of Madras under
orders of the Controller was liable to be taxed wunder the
provisions of the Bihar Sales Tax Act, 1947. Wth specia
| eave the assessees have appealed to this Court against the
j udgrment of the Hi gh Court.

The only question arising in the appeal is whether there was
a sale by the assessees of sugar despatched by themto the
Provincial Governnent of Mdras in conpliance wth the
directions issued by the Controller in exercise of authority
under t he Sugar and Sugar Products Contr ol O der,
promul gated on February 18, 1946, by the Central ~ Governnent
under powers conferred by sub-rule (2) of r. 81 of the
Defence of India Rules. The material clauses of the O der
concerning sugar are these. By cl. 3 of the Order producers
of sugar were prohibited fromdi sposing of or agreeing to
di spose of or nmeking delivery of any sugar except to or
through a recogni sed deal er or persons specially authorised
in that behalf by the Controller to acquire sugar on ' behalf
of the Central CGovernment or of a Provincial Governnent or
of an Indian State. C ause 5 enjoined upon every producer
or dealer duty to conply with such directions regarding
production, sales, stocks or distribution of sugar as nay
fromtinme to time be issued by the Controller. By cl. 6 the
Controller was authorised to fix the price at which sugar
may be sold or delivered, and upon fixation of the price al
persons were prohibited from selling or purchasing or
agreeing to sell or purchase sugar at a price higher than
the fixed price. By sub-clause (1) of cl. 7 the Controller
was authorised, inter alia, to allot quotas of sugar for any
speci fied province, or area or mrket and to i ssue
directions to any producer or dealer to supply sugar to such
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provi nces, ar eas or mar ket s or such per sons or

organi sations, in such

463

gquantities, of such types or grades, at such tine, at such
prices and in such nanner as may be specified by the
Controller, an sub-clause (2) provided that every producer
shal I, notw thstanding any existing agreenment wth any ot her
person give priority to, and conply with directions issued
to hi munder subclause (1). Cause 11 provided that agai nst
a person contravening the provisions of the Oder without
prejudi ce to any other punishment to which he may be liable,
an order of forfeiture of any stocks of sugar in respect of
which the Court trying the offence was satisfied that the
offence was commtted may be passed. By sub-rule (4) of
Rule 81 of the Defence of India Rules, 1939, contravention
of orders made under the Rule was liable to be punished with
i mprisonnment for a termwhich may extend to three years or
with fine or w th both.
The course of dealings between the assessees and the State
of Madras to which sugar was, under the directions of the
Controller.. supplied by the assessees is stated by the Hi gh
Court as follows :-
"The admitted course of dealing between the s was that the
CGovernment of various consuming States used to intimate to
the Sugar Controller of India from tinme to tinme their
requi renent of sugar, and simlarly the factory owners used
to send to the Sugar Controller of India statements of stock
of sugar held by them On a consideration of t he
requi sitions received fromthe various State Governnents and
also the statements of stock received from the various
factories, the Sugar Controller used to nmke allotnents.
The al | ot nent order was addressed by the Sugar Controller to
the factory owner, directing himto supply sugar to the
State Government in question in accordance
with the despatch instructions received from
the conpetent officer of the State Governnent.
A copy
464
of the allotnent order was sinultaneously sent to the State
CGovernment concerned, on receipt of ~which the conpetent
authority of the State CGovernment sent to the factory
concerned detailed instructions about the destinations to
whi ch the sugar was to be despatched as also the quantities
of sugar to be despatched to each it is adnitted t hat it
al so laid down the procedure of paynent, and the direction
was that the draft should be sent to the State Bank and it
should be drawn on Parry and Conpany or any other party
whi ch had been appointed as stockist inporter on behalf of
t he Madras Covernnent."
The assessees contend that sugar despatched pursuant to the
directions of the Controller was not sold by them to the
Government of Madras, and sales-tax was therefore not
exigible in respect of those dispatches under the relevant
Sales Tax Acts of the province of Bihar. The assessnent
period in respect of which the dispute is raised is one
year-April 1, 1947, to March 31, 1948-for the first three
nonths the relevant law inposing liability to pay tax was
Bi har Act 6 of 1944 and fromJuly 1, 1947, to March 31,
1948, liability to pay tax had to be determ ned under Bi har
Act 19 of 1947. It is commopn ground that the schene of the
two Acts for levy of tax was sinmlar and the definition of
"sal e" on which primarily the dispute centred under the two
Acts was identical. We will therefore refer in dealing with
this appeal as if the liability arose under Act Xl X of 1947.
The expression "sale" as defined under s. 2(g) of the Bihar
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Sal es Tax Act, at the material tinme stood as follows : -

"Sale means, with all its grammtical variations and cognate

expressions any transfer of property in goods for cash or

def erred paynent

465

or other valuable consideration, including a transfer of
property in goods involved in the execution of
contract but does not include a nortgage,
hypot hecati on, charge or pl edge

Provided that a transfer of goods on hire purchase or other

i nstal ment system of payment shall, notw thstanding the fact

that the seller retains a title to any goods as security for

paynment of the price, be deened to be a sale :

Provided further that notwi thstanding anything to t he

contrary in the Indian Sale of Goods Act, 1930 (111 of

1930), the sale of any goods which are actually in Bihar at

the tinme when, inrespect thereof, the contract of sale as

defined in section 4 of that Act is made, shall, wherever
the said contract of sale is nmade, lie deened
for the purpose of this Act to have been nade
in Bi har."

Apparently in the first paragraph of the definition a
transaction (other than a transaction expressly specified)
in which there is a transfer of property in goods for
val uabl e consideration, was included as a sale wthin the
neani ng of the Act. /By the first proviso transfer of goods
on hire purchase or other instal nent systemof paynent are
to be deened sales. The second proviso (which has since
been repeated) dealt with the situs of the sale and was not
in truth a part of the definition of sale. What constituted
a sale, the second proviso-did not purport to say : it
nerely fixed for the purpose of the Bihar Sales Tax Act the
pl ace of sale in the circunstances nentioned therein

Tax is leviable under the Bi har Sal es Tax Act on the ' gross
turnover (exceeding a prescribed Mnimum on sales "which
have taken place in

466

Bi har". Counsel for the assessees says that the ‘value of
sugar despatched in conpliance with the directions of the
Controller is not liable to be included in the taxable

turnover, for there was no sal e of sugar, despatched by the
assessees, and that in any event the sale did not take place
in Bihar. In el aborating his subm ssion counsel says
Under the Government of India Act, 1935 the Provincia
Legislature had power to legislate for levy of ~tax ~on "
sale of goods" under Entry 48 of List Il of the  Seventh
Schedul e; that the expression "’'sale of goods" inthe Entry
was used not in the popular but in the narrow and technica
sense in which it is used in the Indian Sale of Goods /Act,
1930; that power under the entry could be exercised for
taxing only those transactions in which by nutual assent
bet ween parties conpetent to contract property in goods was
transferred absolutely from one person to another, in
consi derati on of price paid or prom sed, and the
transactions in which there was no nmutual assent as a result
of negotiations express or inplied are not sales within the
meaning of the Sale of Goods Act and therefore not sales
within the neaning of the Bihar Sales Tax Act. Counsel
alternatively submts that even if the despatches resulted
in sales, as the sales did not take place in Bihar, the same
were not liable to be taxed under the Bi har Sales Tax Act.
In popular parlance 'sale’ neans transfer of property from
one person to another in consideration of price paid or
prom sed or other val uable consideration. But that is not
the nmeaning of ’'sale’ in the Sale of Goods Act, 1930.
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Section 4 of the Sale of Goods Act provides by its first
sub-section that a contract of sale of goods is a contract
where the seller agrees to transfer the property in goods to
the buyer for a price. "Price" by cl. (10) of s. 2 neanS
the nmoney consideration for sale goods, and "’ where Under a
contract of sale property in the goods is transferred from
the seller to the buyer,
467

the contract is called a sale, but where the transfer of the
property in the goods is to take place at a future tine or
subject to some condition thereafter to be fulled, the

contract is called an agreenent to sell"” (sub-section (3) s.
4). It is manifest that under the Sales of Goods Act a
transacti on is call ed sale only wher e for noney

consideration property  in goods is transferred under a
contract of sale. Section 4 of the Sale of Goods Act was
borrowed alnmost verbatimfroms. 1 of the English Sale of
Goods Act 56 & 57 Viet. c. 71.  As observed by Benjamin in
the 8th Edn. of his work on 'sale', "to constitute a valid
sale there must be a concurrence of the following elenents
viz. (1) Parties conpetent to contract; (2) nutual assent;
(3) a thing, the absolute or general property in which is
transferred fromthe seller to the buyer; and (4) a price in
noney paid or prom sed”

The Provincial Legislature by Entry 43 List Il of the
Seventh Schedul e of the Government of ‘1ndia Act 1935 was
invested with power to legislate in respect of "' Taxes on
sale of goods". 'The expression ""sale of goods" was not
defined in the Government of India Act, but it is now
settled law that the expression has to be understood in the
sense in which it is used inthe Sale of Goods  Act, 1930.
In the State of Madras v. Gannon Dunkerley & Co. (1) this
Court in considering whether s. 2 (1) Explanation I (i), of
the Mdras CGeneral Sales Tax Act I'X of 1939 as anended by
the Madras CGeneral Sal es Tax Amendnent Act XXV of 1947 was
intra vires the Provincial Legislature, has decided that the
expression 'sale of goods’ in entry 48, List 11, is /used not
in the Popular but in- the restricted sense of the Sale of
CGoods Act, 1931. The primary question which fell ‘to be
determ ned in that case was whether in-a "building contract
which was one, entire and indivisible" there was sale of
goods of the building materials used in the execution

liable to be taxed under the Madras General Sal es Tax Act

(1) [1959] S.C.R 379.

468

which by s. 2 (c) defined "goods’ as nmeaning all kinds of
novabl e property (except <certain kinds which  arc not

mat eri al in this case) and included al | mat eri al s,
commodities and articles including those to be used in the
construction, fitting out, inprovenent or repair of

i movabl e property, and by s. 2 (h) defined the expression
"sal e’ as neaning every transfer of property in goods by one
person to another in the course of trade or business for
cash or for deferred paynment or other val uabl e consi deration
and includes also a transfer of property in goods- involved
in the execution of a works contract. Power of the
Provincial Legislature of Madras to legislate in respect of
a levy of tax on the value of goods used in the execution of
a works contract was challenged by a firm of building
contractors, and this Court held that the power under Entry
48, List 11, Seventh Schedule, did not include power to
legislate for levying tax on the value of goods wused "'in
the course of a building contract which was one, entire and
indivisible". The Court held that the expression "'sale of
goods" in Entry 48 List Il was used not in the popul ar sense
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but in the strictly limted sense in which it was defined in
the Sale of Goods Act and that the Madras Provincia
Legislature had no power to legislate under the power
derived wunder ]Entry 48 in List Il for taxing transactions
ot her than those of sales strictly so called under the Sale
of Goods Act. It was observed "the expression " sale of
goods’ in Entry 48 is a nomen juris, its essentia
i ngredi ents being an agreenent to sell novables for a price
and property passing therein pursuant to that agreenent. In
a building contract which is, as in the present case, one,
entire and indivisible and that is its norm there is no
sale of goods, and it is not within the conpetence of the
Provincial Legislature under Entry 48 to inpose a tax on the
supply of the nmaterials used in such a contract treating it
as a sale." In Gannon Dunkerley & Conpany’s case (1) the
Court was

(1) (1959) S.C. R S79,

469
concerned to adjudicate upon the validity of the provisions
enact ed in acts of Provincial Legi sl atures i mposi ng

liability to pay sales tax-on the value of goods used in the
execution of building contracts, and the judgnent of the
Court proceeded on the ground that power conferred by Entry
48 List Il was restricted to enacting legislation inposing
tax liability in respect of sale of goods as understood in
the Sale of Goods Act, 1.930, and that the Provincia
Legi sl ature wunder the Government of India Act, 1935 had no
power to tax a transaction which was not a sale of goods, as
understood in the Sal e of Goods Act. The ratio decidendi of
that decision nust govern this case. According to S.4 of
the Sale of Goods Act to constitute a sale of goods,
property in goods nust be transferred from  the
the seller to the buyer under ;a ~contract of sale. A
contract of sale between the parties is therefore a pre-
requisite to a sale. The transactions of despatches of
sugar by the assessees pursuant to the directions  of the
Controller were not the result of ‘any such contract of sale.
It is common ground that the Province of Madras intinated
its requirenents of sugar to the Controller, and the
Control ler called upon the manufacturing units to supply the
whole or part of the requirement to the Province. I'n
calling upon the manufacturing units to supply sugar, the
Controller did not act as an agent of the State to purchase
goods : he acted in exercise of his statutory authority.
There was manifestly no offer to purchase sugar by the  Pro-
vince, and no acceptance of any offer by the nanufacturer
The manufacturer was under the control Oder left no

volition : he could not decline to carry out the order; if
he did solie was liable to be punished for breach of the
order and his goods were liable to be forfeited. The

Governnment of the Province and the manufacturer- had no
opportunity to negotiate, and sugar was despatched pursuant
to the direction of the Controller and not in acceptance of
any offer by the Government.

470

The Hi gh Court observed "as soon as an application for
allotment is made, there is an inplication of an offer to
purchase the quantity of sugar at the price fixed by the
Controller fromthe producer to whomthe allotnent order is

to be made by the Controller. It is also clear that if the
allotment order is conmunicated by the Controller to the
assessee and the latter appropriates the sugar’ in

accordance with the allotnment order and in accordance wth
the despatch instructions of the conpetent officer appointed
by the Madras Governnment, there is in the eye of law an
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acceptance of the offer by the assessee and a contract 1is
i medi ately brought into existence between the parties". W
are wth respect unable to hold that this viewis correct.
The Provincial Governnent of Madras gave intimation of its
requirenents of sugar to the Controller and applied for
allotment of sugar : thereby the CGovernnment was not nmaking
any offer to purchase sugar. Evidently the offer could not
be nade to the Controller because the Controller was not a
manuf acturer of sugar or his agent. The conmmunication of
the allotment order to the assessees was again not of any
offer nade by the State which it was open to the asscssecs
to accept or decline. Mere conpliance with the dispatch
instructions issued by the Controller, which in law the
assessees could not decline to carry out, did not ambunt to
acceptance of an offer. A contract of sale postulates
exercise of volition on the part of the contracting parties.
and there was in Complying Wth the orders passed by the
Controller no such exercise of volition by the assessees.
By the Indian Contract Act 9 of 1872 a proposal or an offer
is defined as signification by one person to another of his
willingness to do or to abstain fromdoing anything, with a
view to obtaining the assent of that other to such act or
abstinence. Wen the person to whomthe proposal is made or

signified assents ‘thereto, the proposal is said to be
accepted. The person nmaking the proposal is called the

471
prom sor and the person accepting the. proposal is called

the prom see, and every prom se or every set . of prom ses,
forming the consideration for each other is an_ agreenent.
These provisions of the Contract ‘Act are by s. 2 (15) of the
Sal e of Goods Act, incorporated therein. ~There was on the
part of the Province of Madras no signification to the
assessees of their willingness to do or to abstain from
doing anything, with a view to obtaining the assent of the
assessees to such act or abstinence, and the Controller did
not invite any signification of assent of the assesses to
the intimation received by them He did not negotiate a
sale of sugar : he in exercise of his statutory authority,
ordered the assesses to supply sugar to the Governnent of
Madr as. W are unable to hold that fromthe-intination of
order of the Controller, and conpliance therewith by the
assessees any sale of goods resulted in favour of the State
of Madras.

M. Varnma appearing for the State of Bi har contended that
even if there was no of fer and no acceptance when intimation
was sent by the Government of Madras to the Controller, and
the Controller directed the assessees to deliver specified
guantities of sugar, still by the conduct of the assessees
in despatching sugar to Madras in pursuance of the
directions of the Controller and acceptance of price by
them a contract of sale resulted. But the action- on the
part of the assessees in despatching the goods. was not
voluntary : they were conpelled to send the goods. They
could not be deened by despatching sugar to have nade -any
of fer to supply goods and in the absence of any offer, no
contract resulted by the acceptance of goods by t he
Provi ncial Governnent. To infer a contract from the
conpul sory delivery of sugar and acceptance thereof would be
to ignore the true position of the parties, and the

circunmstances in which goods were delivered. M. Varma
contended that in any event the
472

Legi sl ature had by the definition included in the expression
"sale of’ goods’ all transfers of property in goods for
consi deration and the transactions which are sought to be
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taxed by the State of Bihar fell within that definition

Counsel submitted that a literal neaning should be given to
the words of the Act without any pre-disposition as to what
the expression ’'sale nmeans under the Sale of Goods Act.
But if the Bihar Legislature had under the Governnent of
India Act, 1935 no power to legislate in respect of taxation
of Transactions other than those of sale of goods as
understood in the Sale of Goods Act, a transaction to be
liable to pay sales-tax, had to conformto the requirenents
of the Sale of CGoods Act, 1930. Attributing a litera

nmeaning to the words used would ampunt to inputing to the
Legislature an intention deliberately to transgress the
restrictions inposed by the Constitution Act upon the
Provincial Legislative authority. It is a recognised rule
of interpretation of statutes that the expressions used
therein should ordinarily be understood in a sense in which
they best harnonise with the object of the statute, and
which effectuate the object of the Legislature. I[f an
expression i s susceptible of a narrow or technical neaning,
as well ‘asa popul ar neaning, the Court would be justified
in assumng that the Legi slature used the expression in the
sense which would carry out its object and reject that which
renders the exercise of its power invalid. |If the narrow
and techni cal concept of sale is discarded and it be assumed
that the Legislature sought to use the expression sale in a
wi de sense as including transactions in which property was
transferred for 'consideration fromone person to another

wi t hout any previous contract of  sale, it would be
attributing to the Legislature an intention to enact
| egi slation beyond its conpetence. In interpreting a
statute the Court cannot ignore its aimand object. It is

mani fest that the Bihar Legislature intended to erect
machi nery within the frame-work of the Act for

473

| evying sales tax on transactions of sale and the power of
the Legislature being restricted toinposing tax on sales in
the limted sense, it <could not be presuned 'to have
deliberately legislated outside its conpetence. In the
definition of the expression "sale' in s. 2 (g) of the Bihar
Sales Tax Act it nust be regarded as inplicit that the
transaction was to have all the elements which constitute a

sale within the neaning of the Sale of Goods Act. Use of
the expression "including a transfer of property in~ goods
involved in the execution of the contract” in the first

paragraph of the definition also does not justify the
inference that the transfers of property in goods under the
earlier part of the definition were not to be the result of
a contract of sale, If any such intention was attributed to
the Legislature, the legislation may, for the reasons
al ready stated, be beyond the conpetence of the Legislature.
The non-obstante clause in the second proviso is in-truth in

the nature of an explanation to the charging section : it
nerely fixes the situs of sale. |If there is no sale the
second proviso will have no application

M. Varma finally contended that in the Tata Iron & Stee

Co. Ltd. v. The State of Bihar(l) by inplication it was
decided that the definition of "sale ins. 2(g) of the
Bi har Sal es Tax Act included transactions in which good-,
were supplied in conpliance with directions which left no
volition to the manufacturers, But this argunent 1is not
borne out by what was actually decided in that case. The
Tata Iron & Steel Conpany Ltd., which carried on the
busi ness of nanufacturing iron and steel in its factory at
Jamshedpur in Bihar was assessed to sales tax under the
Bi har Sal es Tax Act, 1947. Tile conpany sent its goods from
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its factory to different Provinces and Indian States by
rail, the railway receipts being obtained by the conmpany in

its own name as consignor and consignee. The Branch Ofices
of the conpany or its Bankers at the destination handed

(1) [21958] S.C. R 1355.
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over the railway receipts to the purchasers agai nst paynent
of the price. The Sales Tax Oficer of the State of Bihar
included in the gross turnover of the Conpany the value of
goods nmanufactured in Bihar but delivered and consumned
outside the State of Bihar in the manner already stated.
The contention of the conpany that the goods delivered were
not liable to be included in the taxable turnover was
negatived by the taxing authorities and the H gh Court of
Patna. The matter was then carried in appeal to this Court,
and it was held that the provisions of s. 4(1) read with s.
2.(g) proviso 2 of the Bihar Sales Tax Act was wthin the
| egi sl ative conpetence of the Province of Bihar. It was
pointed out that the second proviso to the definition of
sale in ' s. 2(g) of the Act did not extend the neaning of
sale so as toinclude therein a contract of sale: what it
actually did was to lay down certain circunstances in which
a sale, although conpl eted el sewhere, was to be deened to
have taken place i'n Bihar. Those circunstances did not
constitute a sale, 'but only located the situts of such sale.
The Court in that case was not called upon to consider
whether a transaction to be a sale nust be preceded by a
contract of sale': the Court was nmerely considering the
vires of the second proviso to s. 2(g) of the Bihar Sales
Tax Act. Das, C. J., in delivering the judgnment of the
majority of the Court observed "the basis of liability under
s. 4(1) remained as before, nanely, topay tax on ’'sale’
The fact of the goods being in Bihar at the time of the
contract of sale or the production or manufacture of ' goods
in Bihar did not by itself constitute a 'sale’ and did not
by itself attract the tax. The taxable event still remnained
the ’'sale’ resulting in the transfer of ownership/ in the
thing sold fromthe seller to the buyer. No tax “liability
actually accrued until there was a concluded sale in the

sense of transfer of title. It was only when the  property
passed and the 'sale took place that the liability for
payi ng the sales tax under the 1947 Act arose. There
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was no enl argenment of the neaning of 'sale’ but the proviso
only raised a fiction on the strength of the facts nentioned
therein and deened the sale’ to have taken place in - Bihar
Those facts did not by thenselves constitute a ’“sale  but
those facts were used for locating the situs of the sale in
Bi har . It follows, therefore, that the provisions of s.
4(1) read with s. 2(g), second proviso, were well within the
| egi sl ative conpetency of the Legislature of the Province of
Bi har". In Tata lIron & Steel Conpany Ltd's case (1),the
guestion as to the true content of the expression "sale’ in
the Bihar Sales 'Fax Act did not fall to be determned, —and
the principle of the case can have no application in
deci di ng the present case.

It would be fruitless to enter upon a detail ed di scussion of
the two decisions of the House of Lords cited at the Bar
The Comm ssioner of In |an Revenue v. New Castle Breweries
Ltd (2 ) and Kirkness (Inspector of Taxes) v. John Hudson &
Conpany Ltd. (3). It may be sufficient to observe that in
the first of these cases goods belonging to the assessee
were taken over by order of the Admralty, acting under the
rel evant regul ations, and in conpliance with the order of a
Conpensati on Court, the assessee was paid an anmount
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exceeding pound 5000/- being the difference between the
amount originally paid and the anpbunt settled as due under
the order of the Conpensation Court. House of Lords held
that the transaction under which the Adnministrative took
over the goods was a sale in the business, and although no
doubt it affected the circulating capital of the assessee it
was none the | ess proper to be brought into the profit and
loss account arising fromthe assessee’s trade for the
purpose of conputation of liability to pay Excess Profits
duty. In Kirkness (lnspector of Taxes) v. John Hudson's
case (3) it was held by the House of Lords that the wvesting
of a company’s railway wagons in the Transport Comm Ssion
under s. 29 of the, Transport Act, 1947, with conpensation
fixed in

(1) ( 1958) S.C.R 1355. (2) [1927) 12 T.C. 927.
(3) [1955] A C. 696.
476

the formof transport stock under the rel evant sections of
that Act did not constitute a sale for the purpose of s. 17
of the ‘Income-tax Act, 1945 so as to render the conpany
liable to a balancing charge under that section. The cases
turned upon the nmeaning of or sale for the purposes of the
Excess Profits Tax legislation and the Income-tax Act, 1945
(8 & 9 CGeo. 6, c. 32) and observations nade therein have
little rel evance in determining the limts of the
| egi sl ative power of the Provincial |egislature wunder the
Government of India Act, 1935, and the interpretation of
statutes enacted in exercise of that power.

The second contention raised by counsel for the assessees
requi res no el aborate consideration. |If it be assumed that
the intimation of the requirenent by the State of Madras to
the Controller ampbunted to an offer, delivery of 'sugar by
the assessee pursuant to such an order would constitute a
sale within the neaning of s. 2(g) of the Bihar Sales Tax
Act, Dby the second proviso which has been held intra \vires
by this Court in Tata. Iron & Steel” Conpany Ltd.’s case (1)
the assessees would be liable to/pay sales tax, for it is
not in dispute that at the tine when the orders were
received fromthe Controller the goods were within the State
of Bihar and the condition prescribed by s. 2(g) second
proviso for locating the situs of the sale is fulfilled.

But the intimation by the Province of Madras of “its
requirements did not ampunt to an offer, and the supply of
goods pursuant thereto could not anmount to a sale;
consequently liability to pay sales tax wunder - the Bihar
Sal es Tax Act on the anpunts received by the assessees from
the CGovernment of Madras for sugar supplied did not arise.

H DAYATULLAH J.-1 regret ny inability to agree that Gannon
Dunkerl ey’'s case (2) can be

(1) [1958] S.C.R 1355

(2) [1959] S.C.R 379.
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extended to cover the facts here. | would confirm the
deci sion of the H gh Court and dism ss these appeals for the
reasons proceed to give. These reasons are applicable to
all the appeals in today' s group

This case is concerned with the |levy of sales tax under the
Bi har Sal es Tax Act 1944 (VI of 1944) for a period of three
nont hs-April 1, 1947, to June 30,. 1947, and another of the
nine months foll ow ng, under the Bihar Sales Tax Act, 1947
(XI X of 1947). The assessee conpanies in all these appeals
run sugar mlls and are adnittedly deal ers under these Acts
and the commodity on the sale of which tax was sought to be
| evied was sugar. . The disputed tax relates to supplies of
sugar nade by the assessee comnpani es under the orders of the
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Sugar Controller of India to certain Provincial Governnents
in the relevant periods. There is only one contention of
the assessee conpanies in these appeals and it is that in
the circunstances of the case there was no "sale’ of sugar
regard being had to the decision of this Court in Gannon
Dunkerley’s case (1) and the anpbunts received from the
Provi nci al Governments should not be included in the taxable
turnover.

| have already nentioned that the assessnent period in this
case is one whole year-April 1., 1947 to March 31, 1948, and
that it is divided into tw parts of three nmonths and nine
nont hs respectively governed by the Acts. There was however
no difference in the node of dealing in this case in the two
peri ods. In the other cases the assessnment periods were
di f ferent but there” was no other di f f erence. The
transactions were stereotyped being under the Sugar and
Sugar Products Order,, 1946, which was passed by the
Government.  of India on February 18.. 1946, in the exercise
of powers conferred by sub-rule (2) of Rule 81 of the
Def ence. ‘of ‘I ndi a Rul es. The node, which has been accepted
by the

(1) (1959) S.C.R 379.
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parties, as correctly sumrari sed was as foll ows: --

"The adnmitted course of dealing between the parties was that
t he CGovernments of  various consumng States used to

intimte to the Sugar Controller of India fromtinme to

time their requi renent of Sugar, and
simlarly. the factory owners used to send to
the Sugar Controller of India statenents of
st ock of sugar held by them On a
consideration of the requisitions received
from the various State CGovernments and also
the statements of stock received from the
various factories, the Sugar Controller wused
to make allotnments. ~The allotment order was
addressed by the (Sugar Controller to the
factory owner, directing himto supply / sugar
to the State Governnment in question in
accordance with the despatch i nstructions
received from the conpetent office of the
State Government. A copy of —the allotnent
order was simultaneously sent to the State
CGovernment concerned, on receipt of which the
conpetent authority of the State  Governnent
sent to the factory concerned detail ed
instructions about the destinations to which
the sugar was to be despatched as also. the
guantities of sugar to be despatched to /each
pl ace. In the case of the Madras Governnent
it is adnmitted that it also laid “down the
procedure of payment, and the direction
was that the draft should be sent to the State
Bank and it should be drawn on Party —and
Conpany or any other party which had been
appoi nted as stockist inporter on behalf of
the Mdras Governnment. |t should be added
that in this, case the assessee was called
upon to produce nessary docunents relating to
the transactions in question, but the assessee
(l'id not produce the docunents. The assessee,
however, adnmitted

479

that general arrangenent between the parties was the one set

out in this paragraph.”
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Two typical docunents in this connection nay be read and
they are the permit by the Controller and the despatch order
sent by the Provincial CGovernnent. They were not produced
in this case but can be seen in the record of C. A No. 633
of 1961 at pages 15, 16. First the permt
No. 78 p (1)/46/7132
Ofice of the Sugar Controller for India
GOVERNMENT OF | NDI A
Depart ment of Food.
Dated Sima, the 12-11-56
ORDER
In exercise of the power conferred by clause 7 of the Sugar
and Sugar Products Control Order, 1943.
1. Shashi Kiran, Assistant Sugar Controller for |India,
havi ng been duly authorised in this regard under clause 2 of
the said order by the Sugar Controller for |India hereby
direct you to supply 1200 tons/maunds of Sugar by 31-1-47 to
Bengal ~in accordance with the despatching instructions of
the Director of Civil Supplies Bengal, Calcutta.
2.A permt No. 1988 to enable you to despatch sugar in
conpliance with this order-is attached.
(Sd.) Shashi Kiran,
Asstt. Sugar Controller for India.
480
To the Mdtilal Padanmpat Sugar MIls Co. Ltd., WMajhawi a,
Di strict Chanparan.
And now t he despatch order :-
EXPRESS STATE
MOTI PAT
MAJHOWALT A
UNDERSTAND SUGAR CONTRCOLLER | SSUED PERM T FOR 600 TONS SUGAR
THIS PROVINCE FULLSTOP DESPATCH | MVEDI ATELY 300 TONS
MANGALCORE DRAFTS ON ME THROUGH CENTRAL BANK CALI CUT 300 TONS
CO MBATORE DRAFTS OF ME THROUGH CENTRAL BANK MADRAS FULLSTOP
SEND RAIL RECEIPTS FOR EACH WAGON LOAD OR 100 BAGS' LQAD
WAGONS FULL CAPACITY FULLSTOP BOOK AT RAILWAY RISK |IF NO
SPECI AL RATES I N FORCE
PRI CES
T.R L. Narsinmhan,
Assi stant Secretary.
Post copy in confirmation to Motilal Padanpat Sugar MIlIs
Ltd. Mjhowia, Cianparan District.
Forwar ded/ By Order,
(Sd.) Il1egible,
Supdt. Board of Revenue,
(Givil Supplies) Chepauk, Mdras.
Kitta 10-5-47.
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These docunents between them di sclose that free trading in
sugar was not possible. Al Provinces intinmated /'their
requirenents to the Controller who was kept inforned by the
MIls about the supplies available. The price was
controlled and the Controller directed the supply of a
certain quantity froma particular MIl to an indenting
Provi nce. After giving his permit and sending a copy  of

this permit to each party, the Controller passed out of the.
Picture and the MII| supplying aid the Province receiving
the supply (I amavoiding the words seller & buyer since
that is the point to decide) arranged the rest of the affair
including the issue of despatch instructions regarding the
quantity and the quality to be sent to different areas and
the paynent of price.

The guestion is whether there was a ’'sale in t he
circunmstances and the price should be included in the
turnover for purposes of Sales tax under the Bi har Sal es Tax
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Act for the time being in force. The definition of sale in
the two Bihar Acts at all material tines was :-

"2(9) "’ sal e" nmeans, wth all its gramati ca
vari ations and cognate expr essi ons, and
transfer of property in goods for cash or
deferred paynent or ot her val uabl e
consi derati on, i ncl udi ng a transfer of

property in goods involved in the execution of
contract but does not include a nortgage,
hypot hecati on, charge or pl edge;

Provided that a transfer of goods on hire-purchase other
i nst al ment system  of paynent shal |
notwithstanding the fact that the sel l er
retains a title to any goods as security for
paynment of the price, be deened to be a sale :

Provided further that notwi thstanding anything to the
contrary in the Indian Sal es of- Goods Act, 1930 the sale of
any good whi ch
482
are actually in, Bihar at the tinme when, in respect thereof,
the contract of sale as defined in section 4 of that Act is
made, shall wherever the said contract of sale is nade, be
deemed for the purposes of this Act to have taken place in
Bi har."
In the present case, we arc required only to deci de whet her
regard being had to the decisions of this Court expoundi ng
the anbit of entry No. 48 of ,List |I' Seventh Schedule of
the Government of 'India Act 1936, the tax could not be
demanded as there was no sale of sugar at all.’  The entry in
guestion is

"48. Taxes on the sal e of goods and on advertisenent."

"Goods" was defined in section 311 as follows

"Goods" include all materials, commodities and articles."

The white Paper had the entry “taxes on the sale of

commodities and on the turnover": It was altered to "'taxes

on the sal e of goods" and as pointed out by Gwer, C J., In

re The Central Province & Berar Act No-. XIV of 1938, (1)

it is idle to speculate what the reason was. The expression

"’ sale of comodities" would not have taken the mind to the

Sal e of Goods Act as the redrafted entry does.

There is no provision in the whole of the Government of

I ndia Act 1935 which expressly seeks to limt the nmeaning of

the plain words "taxes on the sale of goods" which _include

all materials, commpdities and articles. Such a limtation

could of course arise froma conpeting entry in List No. 1.

O herwi se the entry conferred powers as |arge and plenary as

those of any sovereign legislature. The anbit of

(1) (21939) F.C.R 18.
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the entry, prior to the inauguration of the Constitution
was the subject of three | eading decisions by the  Federa
Court, in one of which there was al so an appeal to the Privy
Council. The first case was In re The Central Provinces and
Berar Act No. XIV of 1938, (1) a reference under section 213
of the Constituting of 1936. |In that case the inposition of
sales tax on retail sales of notor spirit and |ubricants was
guesti oned on the ground that though described as tax on the
sale of notor spirit etc., the tax was, in effect, a duty of
excise under entry 45 of List | and there being an overlap
between the two entries that in List | rnust prevail

Legislative practice in respect of Excise Duty was invoked

but as sales-tax legislation did not exist in India before

1938 there was no legislative practice to consider on the

meaning of the express "tax on sale of goods". The

Government of India clained that the entry 48 List Il nust
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be limted to a direct tax like a turnover tax which is not
identifiable in the price. Taxes on retail sales, it was

argued,, being indirect and identifiable in the price, were
nore of the nature of an excise duty and the pith and
substance of the Act being this the inpugned Act was bad.
The main argument on behalf of the provinces, which was
accepted, was that the Constitution Act nust not be
construed in any narrow and pedantic sense. Gwer, C.J.
expressed himself forcefully on this point in the follow ng
wor ds: -,

" 1 conceive that a broad and liberal spirit should inspire
those whose duty it is to interpret it................. "

The essence of the argunent on the part of the Provinces was
that if only a turnover tax (which was a species of sal es-
tax) was nmeant why was a w der expression used in the entry
? It was, therefore, contended that the entry should not be
truncated and the

(1) [2939] F.C.R 18.

484
plain words of the entry should be given their nornal and
ordi nary nmeani ng. The contention of t he Provi nces

prevail ed. Though the 1 earned judges pointed out that the
words were "taxes on the sale of goods"” and not "sales tax"
simpliciter, thereby excluding taxes on services which in
sone systens are regarded al so as sal es-tax, the words were
wi de enough to include nore than a nmere turnover tax. It
was held that the power included a power tolevy a tax or
duty on the retail sale of goods and this did  not inpinge
upon the power of the Legislative Assenmbly to make |aws
"with respect to" duties of excise.

In the next case the Province of Madras v. Boddu Pai danna &
Sons (1). CGovernment of India reversed its stand and
contended that the power of the Provincial Legislatures did
not extend to levying sales-tax on first sales but. only
after t he goods were released by the pr oducer or
manuf act urer. The argunment of the Governnment of India was
not accepted and it was declared that the power of a Provin-
cial Legislature to levy a tax on the sale of goods extended
to sales of every kind and at all stages between-a producer
or manufacturer and a consuner. The Central Governpent had
filed a suit and the third case before the Federal Court was
an appeal fromthat decision. The Federal —Court followed
its own decision in Boddu Pai danna’'s Case. (1) The Centra
Covernment appealed to the judicial Comittee and the
judgrment is to be found in Governor-General in Council .
Province of Madras. (2) The Judicial Committee examined in
detail the provisions of the Madras CGeneral Sales Tax Act
1938 to enphasize its essential character and observed that-
“"I'ts real nature, its "pith and substance," is that it
imposes a tax on the sale of goods. No other succinct
description could be given of it

(1) [1942] F.C.R 90.

(2) [1945] F.C.R 179 P.C
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except that it is a "tax on the sale of '"goods.” It is, in
fact, a tax which according to the ordinary canons of
interpretation appears to fall precisely within entry No. 48
of the Provincial Legislative List."

In repelling the contention that first sales were not
included in the entry their Lordshi ps observed that it did
violence to the plain | anguages and inplied the addition of
the words "other than first sale of goods manufactured or
produced in India." The judicial Commttee expressed itself
in complete agreement with the two decisions of the Federa
Court.
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The anbit of the entry was thus settled to be that it
i ncluded all "sal es of goods’ though not 'services' fromthe
first sale by the producer or manufacturer to the last sale
to the consumer and that the tax could be collected on
whol esales or retail sales as well as on the turnover. It
was however pointed out that the expressions "sal es-tax" and
"taxes on the sale of goods" were not the same, the first
i ncludi ng sal es other than those of goods. No definition of
what is "'sale" was attenpted in these cases either with or
wi thout reference to the Sale of Goods Act.

Thus it was firmy established that the entry taxes on the
sale of goods" authorised the making of Ilaws for the
i mposition of tax on all transactions of sale of goods from
the manufacturer or producer to consuner. It also could be
i nposed on the turnover which nmeant the sumtotal of prices
for which taxable goods were sold in a particular period.
The definition of "goods” was enlarged to include "commodi-
ties, materials and articles.™ The word "comuodities”
indicated "articles of trade", the word ire materials"
i ndicated “"matter fromwhich things are nade", (the use of
the word being the same as in- the expression "raw
materials’) and by "articles" was nmeant "any particular
thing. " inthis way it was
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clearly indicated/'that articles sold by way of a trade or
otherwise were equally within the expression (goods’ and
al so finished articles and raw material s from which finished
articles are made.

The entry was framed in 1935 in‘the formw th which we are
concerned. Previously it read in the white paper "taxes on
sale of commodities and turnover." The refraned entry was
wi der in one respect (it included materials and articles in
the sense expl ai ned) and apparently narrower in another (by
omitting turnover’) than the original entry. There was no
occasion to expound the meaning of ~’'goods’ in the two
Federal Court decisions but the decisions laid down that
"turnover’ was included even though not expressly nentioned.
I have already said above that prior to 1938 a tax on the
sal e of goods was not inposed in India. It is clainmed that
in ancient times sales-tax was levied in India but we do not
have to delve into these matters. The tax, as it is known
today, is of conparatively nodemgrowth though econom sts
have traced it to Ptolemes, Geeks and Romans. Fi ndl ay
Shirras and other witers give us the history of the tax.
It was inposed in a recognisable formin Spain in 1342 and
was known as the skabala. This notorious tax continued for
five hundred years. 1In France it was also inposed in the
fourteenth century but was soon given up. W are not . con-
cerned with these ancient progenitors of the nobdem tax.
They could not have influenced the selection of the tax or
its form The mbdemtax was the result of the First  Wrld
War . Germany inposed in 1916 a turnover tax called ’die
Urat zsteuer’ and that is the formin which the tax is
collected there. France followed a year later but wth a
transaction tax which was known as 'L inpot sur le chiffre

d affaires’. Soon other countries followed as it was al nbst
as productive as Custons and incone-tax.
487

By the time the Government of India Act 1935 was passed, no
less than thirty countries had inmposed this tax in different
forms. India, however, was not one of them

The period in India following the First World Wr opened
with the Governnent of India Act with its Devolution Rules
and the allocation of taxes by’, the Schedul ed-tax Rules, to
the Provinces framed in 1920. The latter Rules contained
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only octroi and taxes on narkets and trades, professions and
callings which resenbled very distantly, the nodem sales-
tax., Indeed, sales-tax was first visualized in the Report,
of the Taxation Enquiry Conmittee 1924-25) but only as a
nodi fication of the octroi through the internediate steps of

taxing markets and slaughterhouses. It was hoped that
price conpetition would stop inclusion of the tax in the
price. It would have been a vain attenpt to convert an

indirect tax into a direct one. The Commttee visulised it
as a conposition tax fromtraders but it was realised that
the ’tax would soon get converted into a tax, on sales of
goods, or, of services like those of a doctor or goldsmth
and that it would be difficult to separate services from
goods in case where the two were conbi ned. It was also
recogni sed that turnover taxes inposed on persons in respect
of raw materials and fini shed goods tended to be cunul ati ve,
but taxes inposed at one point did not have that vicious
tendency: The difficulty of entrepot trade in octroi, where
goods bore the tax whether or not consuned, sold or used was
avoi ded. 'because the tax under retail sales-tax schenme was
payabl e only when the goods were actually sold and being ad
val orem bore lightly on cheap goods. The suggestions were-
(1) A turnover tax on-retail merchants;

(2) registration of such deal ers;

(3) «collection of 'taxes quarterly;
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(4) licensing of and charging of fees from petty traders
and hawkers whose. turnovers were uncertain as no accounts
wer e mai ntai ned by them

Sal es-tax particularly that inmposed on goods assuned by 1935

different forns in different countries. 1Its incidence was
sonetinmes the turnover, sonetinmes whol esal e ~and sonetines
the retail sale. In Canada and Australia it was a
producers’ or manufacturers’ tax alnmost of the nature of
exci se. In France the excise and sal es-t ax wer e
i nterchangeable, the former being a replacenent tax on the
turnover of the manufacturer. In Germany the tax /included

both goods and services, in France services were excluded
unless there was a commercial element’ In England, it took
the formof a purchase tax. France also devised a  sinpler
method by inposing a forfait a lunp sum which represented,

so to speak, a quit tax. In Belgiumit was collected by
stanps fromboth the seller and the buyer according to their
respective invoices. In Anerica the position was unique.

It can be stated froma passage from Beuhler’'s Public
Fi nance (3rd Edn.) page 410-

"*A sale tax is an excise in so far as it is  inposed upon
donestic transaction of comvodities, and it may also  have
sone of the aspects of custons duties because national sal es
taxes commonly fall upon inporting and soneti nes upon expor -
ting. The popular nane for Anerican excises is sales taxes.
Not all excises are inposed upon sales or the privilege of
selling, however, for they may be placed upon the purchase
or use of commpdities, including services."

The varieties this elastic tax took in that country is
illustrated fromthe foll owi ng passage fromthe same author-
"'Here, again, there is no standard usage, for selected
sales taxes are often called sal es taxes,
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limted sales taxes, selective sales taxes, and specia
sal es taxes, while general sales taxes nay be called sales
taxes, turnover taxes, nmanufacturers’ sales-taxes, retails
sal es-taxes and gross receipts or gross income-taxes."

It was in the background of these |laws of foreign countries
and the recomrendations of the Taxation Inquiry Committee
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that the entry in the Government of India Act 1935 was

franed. Taxes on the sale of goods being a kind of
commodity taxes had to be demarcated from other comodity
taxes like excise, octroi, termnal tax, nmarket dues etc.

The difficulty was solved by viewing the goods as the
subj ect of taxation in different stages. These stages were

producti on, noverent sale and consunption. Taxes on
production of goods which were excise proper were given to
the centre with certain exceptions (Entry 45 list | and

Entry 40 of list I11), taxes on sale of goods were given to
the Provinces (Entry 48 List I1), while taxes on novenent of
goods were divided-those carried by railway and air being
allotted to the centre as termnal taxes (Entry 58 List 1)
and those carried by inland waterways being allotted to the
Provinces (Entry 52 List I11). Taxes on the entry of goods
in a local area for consunption, use or sale (octrois) were
allotted to the Provinces (Entry 49 List Il). This was the
demacation of commpdity taxes in addition to |ocal taxes for
| ocal purposes.

The two ' cases of the Federal Court to which detailed
reference  _has been nmade above outlined the scope of
conpeting entries relating toduties of excise and taxes on

the sale of goods. |t was pointed out that though there was
an overlap the taxes were different. |In the recent case of
The Autonpbile Transport (Rajasthan) Ltd. v. The state of
Raj asthan (1). | have given the history of the distribution

of the heads of revenue on the eve of ~the  CGovernment of
I ndia Act 1935 and have there
(1) [1963] 1 S.C.R 491
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poi nted out that the attenpt was to give adequate resources
to the Provinces" to enable Provincial Governnments to
undertake nation-building activities.” It was there pointed
out by ne that experts at that time were in favour of
alloting an elastic tax |like sales-tax to the Provinces as
the main source of revenue and -abolish altogether the
category of deficit Provinces and the subventions. It was
expected that |land revenue would have to be reduced and
i ncome-tax could not be increased beyond a point.” The only
tax that was new and fell inperceptibly upon-consunmers was
the sales-tax and it was allotted to the Provinces. It was
expected to be a very productive tax, an expectation which
has been anply fulfilled. In 1954-55, this tax  alone
yi el ded about 60 crores and it has been even nore productive
si nce.
The inroads upon the tax were many but they- were resisted
in the pre-Constitution period by the Provinces both in
Courts and in admnistration. |Indeed, appeals were made in
cases before the Federal Court, not to cut down unduly the
anbit of the natural words and M. justice jayakar nentioned
them in his judgnent with synpathy. | feel that < what he
said will bear repetition here:
"A powerful appeal was made to us by the Advocates-General
of the Provinces that, consistently with its term nol ogy, we
should so interpret entry No.41 (List Il) as to give it a
content sufficiently extensive for the grow ng
needs of the Provinces. It was argued that
the provincial autonony granted by the new
schene of governnent would be unmeaning and
enpty, unless it was fortified by
adequate sources of revenue. Watever value
such an appeal nmay have in a judicia
decision, | personally appreciate it, and |
feel no doubt that the interpretation that |
am pl aci ng on
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entry No. 48 (list Il) is sufficiently practical to | eave an
adequat e source of revenue in the hands of the
Provinces w thout making inroads on Centra
preserves. | may add here that the severa
authors | have been able to consult on this
point agree in their opinion that, since the
War, a tax on the sale of goods has proved to
be both productive and practicable in many
countries, under circunmstances not very diffe-
rent fromthose prevailing in the Provinces of
, I ndi a. The yield naturally varies with the
scope and rates of the t ax, busi ness
conditions and adm nistrative efficiency, but
it is stated that the tax itself has become a
maj or source of revenue in a nunber of
countries,  yielding nore than the incone-tax
in a fewinstances, and nearly as nmuch as
ot her “sources of revenue in others." In re The
Central Provinces & Berar Act No. XV of 1938

(1).
The two cases of the Federal Court having established the
area of operation of entry No. 48 List Il in relation to the

conpeting entry relating to excise, the Provinces attenpted
to extend the tax to cover all situations.  This was done by
i ncorporating definitions of "sale which in sonme respects
were inconsistent with the definitionin thelndian Sale of
Goods Act. The Taxation Enquiry Comm ssion (1953-54) gave
inits report an anal yses of how'these definitions ran and
find it convenient to quote fromthe report (page 10, para
24 Vol . II1) :-

“I'n Madras, Mysore, Travancore-Cochin and Hyderabad, sale
neans transfer of property in the course of trade or
busi ness. By inplecation, all other sales are excluded.
Casual sales by individuals, “sales of food by hotles
attached educational institutions, sales of old furniture,
for exanple, by firns not dealing

(1)[1939] F.C R 19 at p. 119.
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in furniture and so on are, therefore, not liable for the
tax in these States. The States of Bengal and Delhi define
sal e as transfer of property in goods for noney
consi deration, which accordingly excludes transfers for
other consideration |ike exchange or barter. According to
the Acts of certain States, the Sale is deened to have taken
place in the territory of the State, if at the time when the
contract of sale or purchase was made, the _goods were
actually in those States. |In certain States, the transfer
of property in goods supplied in the execution of a contract
is also included in the definition of sale.”

The definitions led to a variety of decisions on the neaning
of the word "sale" which were likely to bew | der the ' 'conmon
man. The Taxation In Comm ssion sumed up the situation in
the followi ng words : -

""The |ayman who asks : "Wat is a sale" would not have to
go without an answer, he would find plenty of replies in the
reported judgnments of courts of law, and he woul d not be a
layman if, piecing themtogether, he was able to say when,
where and how a sal e because a sale which a sales tax my
tax."

Fromthe earliest tines the extension of the word "sale" was
in three recognisable directions. Firstly, the definition
by a fiction took in transactions of sale in which the goods
were produced in the Provinces or were in the Province at
the time the contract of sale took place, no matter where
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the contract could, in law, be said to have taken place. 1In
ot her words, by a fiction incorporated in the definition of
sale’ the situs of sale could be established in the

Provi nce. Secondly, forward transactions in which the
passing of property was postponed to a future date, if at
all it took place, were included in the definition of
"'sale". Thirdly,
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materials in a works contract, where the bargain was for a
finished thing, were treated as the subject matter of sale.
Laws in which transactions of sale were sought to be taxed
on the ground that goods were in the province or some part
of the conponent el enents of a contract of sale took place
in the Province were generally upheld by the Hi gh Courts.
In these cases the doctrine of nexus was extended to sales-
tax legislation foll ow ng the anal ogy of the decision of the
Privy Council in Wallace Brothers etc. & Co. v. Conmi ssioner
of I ncome-tax,~ Bonmbay. (1) 'The cases recognised the
sovereignty of Provincial Legislatures which were erected by
the British Parlianent in its own image and which within the
jurisdiction conferred by a | egislative entry enjoyed powers
as large and anple as those of the British Parlianent. It
was generally held that inthe Plenitude of that power it
was open to the Provincial Legislatures to tax transactions
of sale in which there was a sufficient nexus between the
Province and the taxable event nanely the sale, and that the
Provi nci al law could by a function bring the whole
transaction into the Province for purposes of tax.

The Suprene Court al so took substantially the sane view in
the State of Bonbay v. The United Mdtors Ltd., (2); Benga
Immunity Co. Ltd. v. State of Bihar (3); Tata lron and Stee
Co. Ltd. v. State of Bihar (4) and Commissi oner of Sal es-tax
v. Husenali (5).

The nmeaning of the world

sale’ in the Entry was laid down

in several cases but | shall refer to only one of them In
Poppatlal v. State of Madras, (6) Venkatarama Ayyar, J.,
(Raj amannar, C. J. concurring) observed as follows

"*The word "sale' has both a legal and a popular sense.
In the legal sense it inports

(1) [1948] F.C.R | P.C (2) (1953] S.C.R 1069.

(3) [1952] 2 S.C. R 603.

(5) [1959] Supp. 2 S.C. R 702.

(4) [1958] S.C R 1355,

(6) AIl.R (1953) Mad. 91
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passi ng of property in the goods.In its popul ar sense
it signifies the transactionswhich results in the passing
of property. To al awyer the |legal sense would appear

to be thecorrect one to be given to the word in’ the -Sales

Tax Act. That is the conception which is fanmliarised in
the provisions of Sale of Goods Act. |f one |eaves out of
account sales tax legislation which is of conparatively
recent origin, questions relating to sale of goods wusually
cone up before the Courts only in connection with disputes
between the sellers and purchasers. |[|f the goods perish,
on- whom is the loss to fall? |If the purchaser becones
i nsol vent before paynent of price can the goods be clained
by the trustee in bankruptcy?

For deciding these and simlar questions it is necessary to
determ ne at what point of time the property in goods passed
to the pur chaser. Sonetimes when t he poi nt for
determination is as to jurisdiction of Courts to entertain
suits based on contract, it nay be material to consider
where property in the goods passed, that being part of the
cause of action. These being the questions which are accus-
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tomed to be debated in connection with sale of goods, it is
natural that a |awer should, as a matter of first
i mpressi on approach the question of sale under the Sales Tax
Act with the same concept of a sale. 'But if the matter is
further considered it will be seen that considerations which
ari se under the Sales Tax Act are altogether different from
those which arise under the Sale of Goods Act.

The object of the Sales Tax Act is to inpose a tax on al
sal es and it is a tax inposed on the occasion of
sale............ So far as the Governnent is concerned, it
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imaterial at which point of tine property in the goods
actually passed fromthe seller to the buyer.
O course, there nmust be a conpleted sale
before tax can be levied and there would be a
conpleted sal e when property passes. That s
the scope of the definition of ’'sale in
section 2 (h). But when once there is a conp-
| eted sale, the question when property passed
in the goods would bea natter of no concern
or consequence for purposes of the Sales Tax
Act . The CGovernnent is interested only in
collecting tax due in respect of the sale and
the /only fact about which it has to satisfy
itself /is whether the sale took place wthin
the | Province of Madras. In this context the
popullar  meaning of ~the word is the nore
natural and there i's good reason for adopting
Pt Qur _concl usion accordingly is that
the word 'sale’ in the Madras GCeneral Sales
Tax Act must be understood in a popular sense
and sales tax can be levied under the Act if
the transaction substantially takes pl ace

within this Province,, ~notw thstanding that
the property in the goods does not pass within
the State."

Agai nst the decision of the H gh Court of Madras an appea

was filed in this Court and the .judgnment of this Court is
reported in [1953] S.C. R 677. The appeal was all owed. On
the question of territorial nexus this Court agreed with the
Madras Hi gh Court but on the question of the meaning of the
word "sale’ it expressed itself differently. In an earlier
case (State of Travancore Cochin v. The Bonbay Co. Ltd

(1)), this Court had reserved the questi on whether the word
"sale’ had the sanme nmeaning as in the law relating to the
sal e of goods or a wider nmeaning. |In Poppatlal Shah’s case
(2) the Suprene Court, referred to the decision of the
Madras Hi gh Court that the word was used in a popul ar = sense
and wi t hout any expression of

(1) [1952] S.C.R 1112.

(2) A1.R (1953) Mad. 91
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di sapproval held that there was no indication of the popular
nmeaning of sale in the definitionin the Madras Genera

Sal es Tax Act where unmistakably stress was laid 'on the
clement of transfer of property in a sale and no other.’ The
Bench held that, the presence of goods within the province
at the time of the contract would have nmade the sale, if
subsequently completed, a sale within the province by reason
of the Explanation added by Act XXV of 1947 but as the
Expl anati on was not in operation during the relevant period
the assessnment of sale tax was held to be illegal and
unwarranted by the law as it then stood.

It would appear fromthis that this Court took the view that
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the word "sale’ in the entry "Taxes on the sale of goods"
was used in a sense wider than that commonly accepted in the
law relating to sale of goods, and the judgnent of
Venkat arana Ayyar, J., in the Madras Hi gh Court on this part
was not questioned. Then cane a decision of the Allahabad
Hi gh Court fromwhich an appeal was brought to this Court.
The judgnent of this Court is reported in the Sales Tax
Oficer, Pilibhit v. Messrs Budh Prakash Jai Prakash (1).
The definition of the word " sale’ in the U P. Sales Tax Act
(XV of 1948) included 'forward contracts’, and this part of
the definition was declared ultra vires entry 48 in List |

of the CGovernment of India Act 1935 and Explanation IIl to
section 2 (h) of that Act which provided that forward
contract "’'shall be deened to have been conpleted on the

date originally agreed upon for delivery and al so section 3-
B taxing turnover of dealers. in respect of transactions of
forward contracts were al so decl ar ed ultra vires.
Venkat arama Ayyar, J., speaking for this Court held that
under the statute |aw of England and al so of India there was

a well-recogni sed di stinction bet ween "sal es" and
"'agreenent to sell" though they were grouped under the
generic nanme of "contract of sale.” The distinction, it was

pointed out, lay in the transfer of property which, if
si mul t aneous
(1) [1955] 1 S.C R 243.
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with agreenment, made for a sale, but if in the future,
operated only for an agreenment to sell. In the latter case

property could only pass as required by section 23 of the
Sale of Goods Act. Relying on the observation of Benjamn
on Sal e that-

“In order to constitute a sale there nmust be

(1) An agreenment to sell, by which alone the property does
not pass; and

(2) an actual sale, by which the property passes,"”

the |earned judge observed that though the definition of a
contract of sale included a nere agreenent to sell 'as well
as an actual sale, there was a distinction between the two
which led to different renedies and entry No. 48 when it
spoke of "sale' neant a conpleted sal e involving transfer of
title. The question whether the legislature in the exercise
of its sovereign powers for purposes of taxing the event of
sale could treat a sale as conplete when there was a final
agreenment for purchase and sal e even though price was not
pai d was apparently not nooted before this Court. Enphasi s
was laid on the definition of 'turnover’ as "the aggregate
of the proceeds of sale by a dealer’ and it was pointed out
that there could be no aggregate of prices unless the stage
had been reached when the seller could recover . the  price
under the contract, it being well-settled in the | aw /under
the sale of goods that "an action for price is nmintainable
only when there is a sale involving transfer of the property
in the goods to the purchaser" and that "where there is only

an agreenent to sell, then the remedy of the seller is to
sue for dammges for breach of contract and not for the price
of the goods". The exceptional circunstance when under an

agreenment between the parties the price is payable on a day
certain irrespective of delivery was considered not materia
for the purpose of the discussion.
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In these cases by the application of the legislative
practice relating to sale of goods the neaning of the
expression "taxes on sale of goods" was determined and
future contracts in which delivery and paynent of price were
deferred were held to be outside the purview of the Entry.
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There can hardly be any doubt that the entry is concerned
with a conpleted sale because it is only a sale’ which can
be taxed and not anything which is short of a sale and if a
transaction which is sought to be taxed is nerely in the
regi on of an agreenent de futuro there is no taxable event.
The opinion that if there be a conpleted sale then the |aw
dealing with taxation would be indifferent whether price was

paid or not. expressed by Venkatarama Ayyar,J., in Poppatla
Shah’s case(1l) of the Madras Hi gh Court was not accepted.

Then canme the third batch of cases. This batch was
concerned with the taxing of materials which were supplied
and wused as part of building or repair operations, like
bricks, tinber and fittings in buildings girders, beans,
rails etc. in bridges, spare parts in repair of notor
vehicles etc. Two distinct views were held by the High

Courts. The Madras Hi gh Court in sub nom Gannon Dunkerley &
Co, v. State of Madras (2 ) held that such transactions did
not involve a sale of goods and there could be no tax. A
contrary /view was expressed in Pandit Banarsi das v. State
of Madhya Pradesh (s) where it was held that such contract-,
i nvol ved bot h labour as well as materials and in as nuch as
materials were goods and property in them passed, it wag
within the conmpetence of the Provincial |legislatures to
separate the sale of goods fromthe conposite and entire
transactions and /'to tax them It was pointed out that
| egislative practice inrelation to the Sale of Goods Act
was not conclusive, and though it could not be doubted that
a limted |legislature could not create a power for itself
which did not flowfroman entry, the entry itself nust be
gi ven the wi dest anplitude

(1) A1.R (1953) Mad 91. (2) (1954) 5 S.T.C. 216.
(3) (1955) 6 S.T.C. 93.
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possible and its scope should not be cut down by anything
not found in the Constitution Act 1935 It was, therefore,
concl uded : - -

"The text being explicit, the text is conclusive alike in
what it directs and what it prohibits. The necessary
conditions for the inmpost, however, were that there ‘should
be a sale of goods. The selection of the taxable event and
t he sever ance of transactions of sal e from other
transactions in which they m ght be enbedded was a necessary
part of the power. The legislature could not say that a
contract of service anbunted to a sale of services (goods)
but it could tax a genuine transaction of- sale of ~goods
what ever formit took."

X X X X X

"*1f a building contract was not split up intoits conmponent
parts, that is to say, material and | abour, in |egislative
practice relating to the ordinary regulation of sale of
goods there is no warrant for holding that it could not be,
so split up even for purposes of taxation."

Sonme High Courts accepted the decision in Gannon Dunkerley’s
case and some others the decision in Pandit Banarsidas’'s
case. (1), In all these cases there were appeals to this
Court. Al these appeals were heard together. The |eading
Judgnment was delivered in Gannon Dunkerley’'s case. The
Madras view was accepted and the view expressed in Pandit
Banarsi das’s case (1) was not accepted. It is contended for
the appellants that this view of the Suprene Court controls
the present case and it is, therefore, necessary to follow

the reasoning in sone detail. Before |l do so | shall refer
to a case of the House of Lords which influenced in no snal
nmeasure the decision of this Court. ’'that case is Kirkness

v. John Hudson & Co. Ltd. (2).
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( 1) (1955) 6 S.T.C. 93.

(2) (1955) A.C. 696.
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Under section 29 of the Transport Act 1947 (10 & 11 Ceo.
C.49) the conpany’s railway wagons were vested on January 1,
1948, in the British Transport Comm ssi on. These wagons
were al ready under requisition to the Mnistry of Transport
under the powers contained in Regulation 53 of the Defence
(CGeneral) Regulations, 1939. Later the conpany received
conpensation. This amount was higher than the witten down
val ue. A bal anci ng charge of pound, 29,021 was made under
section 17 of the Incone-tax Act, 1945 (8 & 9 Geo. 6 C. 32
in an assessnent under clause | of schedule Dto the |Income-
tax Act, 1918. The conmpany appeal ed agai nst the bal ancing
charge and succeeded. Section 17 (1) of the Incone-tax Act
1945 (which in its purport resenbled section 10 (2) (vii) of
the Indian Incone-tax Act (1922) ordained that a bal ancing
charge ~or.  allowance  should be nade if certain events
occured, one such event being "(a) the machinery or plant is

sold, whether still in use or not". The question was
whet her there was such a " sale’ justifying a balancing
charge. It was contended for the Revenue that the word sale

had a wi der nmeaning than a contract and a conveyance of pro-
perty and that inits legal nmeaning it . did not involve a
contract at a but just the transfer of the property in or
ownership of sonething fromAto B for a noney price
whet her voluntary or affected by ~operation of Ilaw or
conpul sory. Passages were cited fromBenjam n on sale (2nd
Edn. p. 1), Hal sbury’s Laws of England (2nd Edn. vol. XX
p.5), Bl ackstones Comentaries 19th Edn. (1836) vol. If p.
446, and Chalner’'s Sale of Goods(1lth Edn. p. 161) to show
that a bargain only shows a nutual assent but it is the
transfer of property which is the actual sale. Analogy of
Lands O auses Consolidation Act 1845, Stanp Act and ' other
Acts was invoked and | ater Finance Acts were also called in
aid where such conpul sory transactions were described as
sal e or purchase. The House of' Lords by a majority of
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4 to 1 overruled these contentions. It was held that the
vesting of the wagons in the Transport —Comm ssion by
operation of section 29 of the Transport Act and the payment
of conpensation in the shape of transport —stock did  not
constitute a sale and the anal ogy of conpul sory acquisition
of land did not apply, since the procedure there was
entirely different. The word 'sale’ in s. 17 of the lncome-
tax Act 1945, it was held, inported a consensual relation

and the neaning of the section being plain, it was not
possible to go to later Acts to construe the section. I
shall quote a few passages fromthe speeches to show how

thi s conclusion was reached so as to be able to show how t he
sane reasoning was used in connection wth the -building
contracts.
Vi scount Sinmonds pointed out that what was to be construed
were the two words 'is sold in section 17 (1) (a) of ~the
I ncome-tax Act 1945, that there was nothing in the Act to
give a special colour or neaning to the words and that
anal ogous transactions could net help to decide that should
be the nmeaning. Agreeing with Singleton L. J. where he
sai d-"what woul d anyone accustoned to the use of the words
"sale’ or 'sold answer ? It seems to nme that everyone nust
say "Hudsons did not sell," Viscount Sinonds went on to say
"When Benjamin said in the passage quoted by Singleton and
Birkett. JJ., fromhis wellknown book on
sale, 2nd. ed.p.1, that by the coomobn law a
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sal e of personal property was usually terned a
"bargain and sal e of goods’ he was by the use
of the word 'bargain’ perhaps unconsciously
enphasi zi ng that the consensual relation which
the word ’'bargain’ inmports is a necessary
element in the concept. In this there is
nothing new, the sane principle is exhibited
in the Roman Law, for the opening words of
Title 23 of the third book of the
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Institutes of Justinian "De Enptione et venditione" are
"enptio et venditio contrahitur sinmulatque de pretio
convenerit........ sonetines the contract for sale is itself
the sale, as so often in the sale of goods : sonetines, and
particularly in the sale of land, it is regarded as a part
of the sale as, for exanple, when it is said by a nodern
witer that "the first stepin the sale of land is the
contract for sale (see Cheshire, Mdern Real Property 7th
Ed.p.631). But it is immterial whether the contract is
regarded as the sale itself., or as a part of it, or a step
in, the sale or as a prelude to the sale : there is for the
present purpose no substance in any such distinction. The
core of it is that the consensual relation is connoted by
the sinmple word ’sale’ "
Lord Reid al so enphasi sed the consensual relation in "sale
as its vital element /and observed : -
" 'Sale is, in my opinion, a nomen juris, it is the name of
a particular consensual contract. ~The law with regard to
sale of chattels or corporeal novables is now enbodied in
the Sale of Goods Act, 1893. By section | (1) "A contract
of sale of Goods is a contract whereby the seller ‘transfers
or agrees to transfer the property in goods to the buyer for
noney consideration, called the price," and by section 1 (3)
"where under a contract of sale the property in the  goods
is transferred fromthe seller to the buyer the contract is
called a sale; but where the transfer of the property in the
goods is to take place at a future tine or subject to sone
condition thereafter to be fulfilled the contract i's called
an agreenment to sell."” As a contract of sale, as distinct
from an agreenent . to sell and unlike other contracts,
operates by itself and without delivery to transfer the
property in the thing sold, the
503
word '-sale" connotes both a contract and a conveyance  or
transfer of property.”
Lord Reid agreed "that sale’ is a word which has  become
capable in an appropriate context of having a neaning w der
than its ordinary and correct neaning. But it is only
permssible to give to a word sone neaning other. than its
ordinary neaning if the context so requires". Lord Tucker
i n agreei ng observed : -
"I feel that the answers nust be that the word is
unanbi guous and denotes a transfer of property in the
chattel in question by one person to another for a price in
noney as the result of a contract express or inplied. Thi s
is in substance the definition of "sale" given in the second
edition of Benjam n on sale, but for present purposes it is
sufficient to enphasize that natural assent is an essentia
element in the transaction. It is no doubt true that the
contract or agreenment to sell my precede the forma
instrument or act of delivery under which the property
passes but to describe a transfer of property in a chatte
which takes place without the consent of transferor and
transfer as a sale would seemto me a nmisuse of |anguage.
By express enactment or by necessary inplication from the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 31

context any word may be given a neaning different from or
wider than that which it ordinarily bears, and this my
apply to the word "sale" where it appears in a context
relating to the process of conpulsory acquisition of
land........... "

I do not find it necessary to quote fromthe mnority view
of Lord Mrrton of Henryton but he did point out that the
word 'sale’ for 100 years was being used in connection wth
transactions by which the property of A had been transferred
to B, on payment of conpensation to the owner but wi thout
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the consent of the owner and said of the question posed by
Singleton L. J. that if it were put to ten persons
unconnected with the conpany, five of them nmight say "No,
t he wagons were taken over under the Transport Act" and
the other five mght say,""Yes", adding, possibly, "'but it
was a conpul sory sale" or "’ because they had to do it".

| have paused | ong over this case but only because the |I|ine
of reasoning  of this case has been closely followed in
Gannon  Dunkerley’s case. The decision of the Court of
Appeal , later approved by the House of Lords, had also

influenced in a |large measure the decision of the WMadras
H gh Court earlier in‘the sane case.

In Gannon Dunkerl ey’s case Venkatarama Aiyar, J., posed the
question thus :-

"The sole question for determinationin ‘this appeal is
whet her the provisions of the Madras General Sal es Tax Act
are ultra vires, in'so far as they seek to inpose a tax on
the supply of materials in execution of works contract,
treating it as a sale of goods by the contractor and the
answer to it nmust depend on the neaning to be given to the
words "’'sale of goods" in Entry 48 in List [I' of Sch. VI |
of the Governnment of India Act, 1935."

His Lordship accepted that building materials were | 'goods’
in view of the definition and narrowed the inquiry to
whether there was "a sale of those materials wthin the
nmeaning of that word in Entry 48." The |learned judge then
pointed out that in interpreting a Constitution a |I|ibera
spirit should inspire courts and the w dest anmplitude nust
be given to the legislative entries and they should not be
cut down by resort to |legislative practice and that subjects
of taxation in particular should be
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taken in rerumnatura irrespective of previous |aws on the
subject. The |earned judge next asked the question in~ what
sense the words ’'sal e of goods’ were used, "Wether ~ popul ar
or legal, and what its connotation is either in the one
sense or the other."™ After noticing neanings of "sale" as
given by divars authors, it was laid down that it ~neant
transfer of property in a thing fromone person to  another
for a noney price. |t was next pointed out that in- popul ar
sense a sale ",is said to take place when the bargain is
settled between the parties, though property in the goods
may not pass at that stage" and the Observations of Sankey,
J., (later Viscount Sankey L. C.., in Nevile Reid & Co.
Ltd. v. C 1. R (1) that the words "sale’ in the British
Fi nance Act, 1918, should not be construed in the light of
the Sal e of Goods Act, 1893 but in a comercial and business
sense were rejected as obiter and opposed to the decisions
of this Court in Poppatlal Shah’s Case and Budh Prakash’s
Case. (3) where "’'executory agreenents" were not held to be
sal es within the Entry. It was observed-"' W nust
accordingly hole that the expression "sale of goods’ in
Entry 48 cannot be construed in its popul ar sense and that
it must be interpreted inits |legal sense. VWhat its
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connotation in that sense is nust now be ascertained. For a
correct determination it is necessary to digress sonewhat
into the evolution of the law relating to sale of goods".
The learned judge next referred to Roman Law of enmptio
venditio and pointed out that the consideration of sale
could not be anything but only noney or sonething valuable
and that it was so recorded in the Institutes of Justinian
Title XXIII and that Enmptio Venditio was a consensua
contract. The | earned judge next referred to Benjamin on
sal e and observed that according to that |earned author to
Constitute a valid sale there nust be a concurrence

(1) (1927) 12 Tax. Cas. 545.

(2) Ar.R (1953) Mad. 93.

(3) (1955) 1 S.C R 243.
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of the follow ng el ements vis:-

"(1l)Parties conpetent to contract- (2) nutual assent; (3) a
thing, ~the absolute or general property in which is
transferred fromthe seller to the buyer; and (4) a price in
noney pai'd or promsed." (Vide 8th edn. p. 2)

"In 1893 the Sale of Goods Act, 56 & 57 Vict. c. 71 codified

the law on the subject., and s. 1 of the Act whi ch
enbodi ed the rul es of the common [aw runs as follows :
1 .-(1) "A contract of sale of goods is a contract whereby

the seller transfers or agrees to transfer the property in
goods to the buyer for a noney consideration, «called the
price. There may be a contract of sale between one part
owner and anot her.
(2)A contract of sale may be absolute or conditional
(3)Where under a contract of sale the property in.the goods
is transferred fromthe seller to the buyer the contract is
called a sale; but where the transfer of the property in the
goods is to take place at a future tine or subject to sone
condition thereafter to be fulfilled the contract is called
an agreement to sell
(4) An agreenent to sell becomes a sale when the tine el apses
or the condition are fulfilled subject to which the property
in the goods is to transferred."
It was then pointed out that in section 77 of ~the /Indian

Contract Act 1872 sale was defined as "the  exchange of
property for a price involving the
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transfer of ownership of the thing sold from seller to
buyer". It was then held that in view of the scheme of the

I ndi an Contract Act sections 1-75 a bargai n-was an essentia

el enent and that even after the Indian Sal e of Goods Act the
position had not changed. It was next pointed  out that
, Thus, if merely title to the goods passed but. not as a
result of any contract between the parties, express or
inmplied, there is no sale. So also if the consideration for
transfer was not noney but other val uabl e consideration, it
may then be exchange or barter but not sale. And if | under
the contract of sale, title to the goods has not passed,
then there is an agreement to sell and not a conpleted
sal e". The State in the case urged four points to resist
the conclusion that the words "'sale of goods" in Entry 48
must be interpreted in the sense which they bear in the
Indian Sale of Goods Act 1930. These contentions were
exam ned seriatumand rejected and it was concl uded thus :-

""To sumup, the expression "sale of goods"” in Entry48 is

a nonen juris, its essential ingredients bei ng an
agreenent to sell novables for a price and property passing
therein pursuant to that agreenment. In a building contract
whi ch is, as 1in the present case, one entire and

indivisible-and that is its norm there is no sale of goods,
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and it is not within the conpetence of the Provincia
Legi sl ature under Entry 48 to inpose a tax on the supply of
the mterials wused in such a contract treating it as a
sale ."

In so far as building contracts were concerned two reasons

why there could not be a sale of goods were nentioned. The
first was that there was no agreenent express or inplied to
sell 'goods’. It was observed :-

............... W are concerned here with a building
contract, and in the case of such a
508
contract, the theory that it can be broken up into its
conponent parts and as regards one of themit can be said
that there is a sale nmust fail both on the grounds that
there is no agreenent to sell materials as such, and that
property in them does not pass as novables."
The second reason was that the property in the building
mat eri al s does not pass in the materials regarded as ’'goods’
but as part of inmovable property.. It was observed : -
"When the work to be executed is, as in the present case, a
house, the construction inbedded on the |and becomes an
accretion to it on the principle quicquid
Pl ant atur solo, solo cedit and it vests in the
other ~ party not as a result of the contract
but as the owner of the |and."
I shall refer to two other cases which were decided with
Gannon Dunkerley’'s case. In Pandit Banarasi ‘Das v. State of
Madhya Pradesh (1) it was observed at page 437.
"It should be nade clear, however, in accordance with what
we have already stated, that the prohibition agai nst
i mposition of tax is only in respect of contracts which are
single and indivisible and not of contracts which are a
conbi nati on of distinct contracts for sale of materials and
for work, and that nothing that - we have said in this
judgnent shall bar the sales tax authorities from deciding
whet her a particular contract falls within one category or
the other and inposing a tax on the agreenment of /sale of
mat eri al s, where the contract belongs to the |atter
category."”
In Mthanlal v. State of Delhi (2) from a conposite
transaction involving work and materials, the
(1) [1959] S.C.R 427.
(2) [1959] B.C. R 445.
509
materials were held liable to sales tax under a law nade by
Parliament for a Part C State. This was held to fall within
the residuary powers of Parlianent wthout  any specific
reference to any particular entry or entries in | Legislative
Li sts. I shall now proceed to discuss the facts of /the
present case in relation to the decisions on Entry 48 of
List 11, Seventh Schedul e of the Government of [India Act
1935.
Before considering the facts of this case in the 1light of
the Sugar and Sugar Products Order 1946, | shall sunmarise
what | have said so far. Sales tax is a tax which may be
laid on goods or services. It assunes nunerous shapes and
forns. It is a nodern tax being the product of the First
Wrld War. The concept of "sale’ is of course nmuch ol der
and even the English Sale of Goods Act 1893 on which our own
statute is based, was prior to the first inposition of tax

in nmodern tines. In India, the tax was first levied in 1937
under | aws nmade under entry No. 48 which read-"' Taxes on the
sale of goods". It was introduced as the main source of

revenue to the Provinces under a scheme of Provincia
Aut onony. Being a commodity tax it came into conpetition
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with other comobdity taxes |ike excise but it was held that
the entry conprised, wholesale, retail and turnover taxes
fromthe stage of manufacture or production to consunption

Later textual interpretation based on statutes relating to
sal e of goods and books on the subject of sale, pointed out
intrinsic limtations. One such limtation was that the
term "sale' was used in the [imted sense it bears in that
part of the law of contract which is now incorporated in the
Sale of Goods Act. As a result of this fundanental con-
sideration forward contracts’ were held to be outside the
scope of the Entry. The sale, it was held, had to be a
conpl eted sale with passing of property before the tax could

beconme payabl e. A further limtation was pointed out in
certain cases relating to building
510

contracts in which it was held that though property in
material s passed, it did so w thout an agreenent, express or
i mplied, in that behalf, and only when the materials ceased
to be goods and becane i nmpbvable property. It was held that
the supremacy of the Provincial Legislatures did not extend
to levying a tax on sales in these circumstances by

nodi fying the definition of sale. It was however held that
if the parties agreedto divide a works contract into | abour
plus materials, the tax mght be leviable. It was also held

that a tax on building materials was leviable by the
| egi slature having power to levy a tax not expressly
ment i oned. It was, however, held that “if the taxing
Provi nce had the goods at the time of the contract or there
was ot her substantial connectionwth the contract by reason
of sone el ement having taken place there, the Legislature
could validly make a | aw which treated the whol e transaction
as having taken place in the Province.

The argurment in this case is that the tax can only be placed
upon a transaction of sale whichis the result of mutual
assent between the buyer and seller ~and observations in
Gannon Dunkerley’s case where stress is laid upon the
consensual aspect of " sale’ arerelied upon. It /is true
that consent nakes a contract of sale because sale'is one of
the four consensual contracts recognised fromearly /tinmes.
"Consensu fiunt obligationes in enptionibus ~venditionibus"
and "ldeo autemisti nmodis Consensu dicinus obligationes
contrahi". But consent may be express or -inplied and it
cannot be said that unless the offer and acceptance are
there in an elenentary formthere can be no taxable sale.
The observations in Gannon Dvnkerley’'s case were nmade in
connection wth materials utilised in the construction of
buil dings, roads, bridges etc. It was there pointed out
that there nust at |east be an agreement between the
parties, express or inplied, in respect of some ’'goods’ as
"goods’ and the levy of the tax on building
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material s was struck down because "there is no agreenent to
sell materials as such, and that property in them does not

pass as novabl es.”

The commodity with which we are concerned is sugar and it is
delivered as sugar. Thus one part of the reasoning from
Gannon Dunkerley’s Case which rested on the passing of
property in building materials as a part of realty does not
apply. It is also quite clear that the tax 1is being
demanded after the sugar has changed hands or expressing it
in legal phrase when property in it has passed. It is
argued that by reason of the Control Order there was no
bar gai ni ng. It is pointed out that the control of sugar
operated to fix ex-factory price, to determ ne who shoul d be
the supplier and who should receive the supply, to fix the
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quantity, quality and the tine of delivery. The question
which we are deciding is not a question arising under the
Sal e of Goods Act but wunder a taxing entry in a
Consti tution. The entry described a source of revenue to
the Provinces. The Provincial Legislature nade its |aws
taxing sales of comodities |like sugar. In a period of
enmergency the Federal Governnent inposed certain controls to
regulate prices and supplies. This control involved a

permt system under which every Province had to indent its
requirenents to the Controller and every sugar mll had to
inform the Controller of the existing and future stocks.

VWhat the Controller did was to permt a particular mll to
supply sugar of a stated quality and quantity to a named
Provi nce. The m |l then had to send the sugar on pain of

prosecution and forfeiture and receive price according to
the fixed rates. Bargaining, it is said, was not possible
but bargaining inthe sense of offer and acceptance may be
express or inplied. That after the permt was obtained the
two parties agreedto 'sell’ and purchase’ sugar admits of
no doubt .

I shall now anal yse the whol e transacti on and see how the
el ement of compul sion and control affect
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the existence of a sale. First there is the fixation of
price by the Controller. Can it be said that there is no
sal e because the price is fixed by a third person and not by
the buyer and seller. This is the ol'd controversy between
Labeo and Proculus that if price is fixed by athird person
a contract of sale results or not. ~Labeo with whom Cassius
agreed, held that there was not, while Proculus was of the
contrary opinion :

"Pretiumautem certum esse debet. nam alioquin si its inter
nos convenerit, ut quanti Titius rem aestenasuerit, tanti
sit enpta, Labeo negavit ullamuim hoc negotium  habere,
cui us opinionem Cassius probat. Oilius et earn enptionem
et uenditionem cuius opini onem Procul us secutus est." (Gaius
11, 140).
This was sol ved by justinian holding that there was :

"Sed nostra decisio its hoc constituit."

(Inst. 111, 23, 1)

| do not think the nodemlaw is any different. So. long as
the parties trade under controls at fixed rice and accept
these as any other |aw of the real m because they nust, the
contract is at the fixed price both sides having or deened
to have agreed to such a price. Consent under the law of
contract need not be express it can be inplied. There are
cases in which a sale takes place by the operation of I|aw
rather than by mutual agreement express or inplied. See
Benjamin on Sale (8th Edn. p. 91). The present is /just
anot her exanple of an inplied contract with an inplied offer
and inplied acceptance by the parties. Wat | have said
about price applies also 10 quantity and quality. The entry
in No. 48 of List Il Seventh Schedul e dealt with sale of
goods in all its forns. W have seen above how numerous are
these forms. The entry was expressed in six sinple words
but was neant to include a power to
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tax sale of goods an all: its forms. |It, was apt neant to
operate only in those elenentary cases where there is offer
by A and an acceptance by B with the price as consideration
The concept of taxes on sale of goods is nore conplicated
and the, relations of people do not always take elenentary
f or ns. When the, Province after receiving t he permt
tel egraphed instructions to despatch sugar and the nmill
despatched it, a contract energed and consent nust, be in on
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both side’s though not expressed antecedent the permit. The
i ndent of the Province was the offer to purchase sugar of
such and such quality and quantity. The mills by quoting
their stocks offered to sell sugar. The controller
brought the seller and purchaser together and gave them his
perm ssion with respect to a particular quantity and
quality. There was thus an inplied contract of sale in the

words of the Digest (XII, 1, IX 4)

"*Si cui libera universorum negotiorum admnistratio a
donmi no permnissa fuerit, isque ex hic negotiis remvendiderit
et tradiderit facit camaccipientis.”

No doubt, there is conmpulsion in both selling, and buying,

perhaps nore for the mlls than for the Provinces. But a
conpelled sale is nevertheless a sale as was held by the
House of Lords in New Castle Breweries v. inland Revenue

Commi ssioner (1927) 96 L. J.K.B. 735. The case in Kitkness
V. John Hudson & Co. Ltd, was different because the section
there /interpreted required a 'sale’ and there was no sale
express or inplied when the wagons were taken away and
conpensation was paid in the shape of transport stock

There a salein its ordinary forms wag, obviously neant
though it was recognise that ,sale’ in other context has
ot her meani ngs.

It was argued that there nust be nutuality. That one party
must be free to offer and nust offer and the other side nust
be free to accept and nust

514

accept ’'the offer before a sale tan be said to arise. But
sales often take place without volition of a party. A sick
man i s given nedicines under the orders of his doctor and
pays for themto the chenmist with tax oil the price. He
does not even know the nanes of the medicines. Did he nmake
an offer to the chem st fromhis sick bed ? The affairs of
the world are very conplicated and sales are not always in
their el ement ary forns. Due to short suppl y or
mal di stribution of goods, controls have to be inposed.
There are permts, price controls, rationing and shops which
are licensed. can it be said that there is no sale because
mutuality is on one account or another? It was not said in
"the Tata Iron and Steel case (1) which was a case of
control, that there was no sale. The entry -should be
interpreted in a liberal spirit and not cut down by narrow
technical considerations. The entry in other words should
not be shorn of all its content to |eave a nere  husk  of
| egi sl ative power. For the purposes of |egislation such as
on sales tax it is only necessary to see whether there is
a sale express or inplied.’” Such a sale was not~ found in
""forward contracts" and in respect of materials wused in

buil ding contracts. But the sane cannot be said of al

situations. I for one would not curtail the entry any
further. The entry has its neaning and within its- neaning
there is a plenary power. |If a sale express or inplied is
found to exist then the tax nust foll ow I am of the
opinion that in these transactions there was a sal e of sugar
for a price and the tax was payable. | would, therefore,

di smi ss these appeals with costs.
BY COURT: Having regard to the judgnent of the nojority, al
t hese appeal s(Nos. 237 and 633-636 of 1961) woul d be all owed
wi th costs-one hearing fee.
(1) [1958] S.C.R  1355.
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