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ALTAVAS KABI'R, J.,

The appeal raises an interesting question of law relating
to the interpretation-of Sub-section (2) of Section 3 of the West
Bengal Prem ses Tenancy Act, 1956 (hereinafter referred to as
"the 1956 Act’) whi'ch does not appear to have been consi dered
earlier for its full 'scope and effect. The question relates to the
applicability of Sub-section (2) of Section 3 of the 1956 Act to
| eases which were executed for periods of over twenty years
but containing a clause allow ng prior deternination at the
i nstance of either the lessor or the | essee.  Prior to 1965, the
sai d Section was conprised only of one Section which is now
nunbered as Sub-section (1). Sub-section (2) was added by
Anmendi ng Act XXI X of 1965. Since we shall be considering
the provisions of Section 3 in this appeal, at some length, the
same as it stands, after amendnent, is reproduced
her ei nbel ow for reference:-

"3. Certain provisions of the Act not to
apply to certain | eases.\027(1) The
provisions relating to rent and the
provi sions of sections 31 and 36 shal
apply to any prem ses held under a |ease
for residential purpose of the | essee

hi nsel f and regi stered under the Indian
Regi stration Act, 1908, where--

(a) such | ease has been entered into
on or after the 1st Decenber

1948, and

(b) such lease is for a period not

nore than 20 years, and save

as aforesaid nothing in this Act
shall apply to any prem ses held
under a lease for a period of not
| ess than 15 years.

(2) Not wi t hst andi ng anything to

the contrary in sub-section (1) but

subj ect to sub-section (3) of section 1,
this Act shall apply to all prem ses held
under a | ease which has been entered

into after the comencenent of the West
Bengal Prem ses Tenancy (Anendnent)

Ordi nance, 1965:
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Provided that if any such |ease is for

a period of not less than 20 years and the
period limted by such | ease is not
expressed to be term nable before its
expiration at the option either of the

| andl ord or of the tenant, nothing in this
Act, other than the provisions relating to
rent and the provisions of sections 31

and 36, shall apply to any premnises held
under such | ease."

As will appear fromthe facts involved in this appeal, by
a registered deed of |ease dated 13th January, 1969, the
predecessor-in-interest of the appellants Iet out the ground

floor flat with one garage, neasuring 1200 sq.ft., in prem ses
No. 29/ 1, Bondel Road, Cal cutta \ 026700019, to the respondent
on a rental of Rs.450/-per nonth. The | ease conmenced

with effect from 1st January, 1969, and was for a period of 21
years. The | ease deed contained a clause which permtted the
parties to terminate the lease prior to its expiry with notice
fromeither side.

On 29th Septenber, 1972, when the | ease was subsisting,

the | essor served a notice determ ning the |ease under Section
111 (g) of the Transfer of Property Act, 1882. The | essee was
asked to quit and vacate and deliver possession to the |essor

on the expiry of the notice period.” Inasnuch as, the | essee did
not vacate the premi ses, the lessor filed a suit, being Title Suit
No. 3/ 1973, for eviction of the | essee fromthe suit prenises

and for recovery of arrear rents and danages.  The said suit
was decreed by the 2nd Subordi nate Judge at Ali pore under
Section 111 of the Transfer of Property Act, 1882, on the

ground of default. However the | essee nade an application for
protecti on under Section 114 of the Transfer of Property Act,
1882, and on paynment of the arrear  rents, he was entitled to
retain his possession of the suit ‘prem ses.

Subsequently, on conpletion of the period of 21 years

reserved in the | ease deed, in 1990, the |lessor, who is
represented by the appellants herein, called —upon the |essee
(the respondent herein) to hand over peaceful and vacant
possession of the suit premises. On the failure of the
respondent to do so, the lessor filed another suit, being Title
Suit No.71/1990, in the court of the Second Munsif, Alipore,
for ejectnent. In his witten statenent the respondent took a
stand that the suit was not maintai nable since the

respondent was a tenant protected under the provisions of the
1956 Act. The Trial Court by its judgment and decree dated

29t h June, 1996, negated the defence taken by the respondent
herein that she had been inducted as a nonthly tenant and
decreed the suit upon holding that the respondent had fail ed

to establish her claim of nonthly tenancy.

Apart fromthe above, the trial court also took note of the

fact that the earlier suit had been filed under the provisions of
the Transfer of Property Act, 1882, and at no point of tine

had the respondent taken the plea that her tenancy was

governed by the provisions of the 1956 Act. The trial court
took note of the fact that, on the other hand, the respondent
had herself obtained relief against eviction under Section 114
of the Transfer of Property Act, 1882.

On the said two grounds, the trial court decreed the suit

for eviction against the respondent herein

The respondent preferred an appeal against the said

judgrment and decree of the trial court, being Title Appeal No.
246/ 1996. The first appellate court also rejected the
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respondent’s claimof having been inducted as a nonthly
tenant and affirnmed the judgnent of the trial court by hol ding
that the decision in Title Suit No.3/1973 attracted the

provi sions of Section 11 of the Cvil Procedure Code, 1908,
relating to the applicability of the Transfer of Property Act to
the | easehol d prem ses and held further that the said

guestion could not be reopened. It was also held by the 1st
appel | ate court that the tenancy created by the deed of |ease
dated 13th January, 1969 woul d not be governed by the 1956

Act in view of the provisions of Section 3 (2) thereof. In
arriving at such conclusion, the 1st appellate court referred to
and relied upon the decision of this Court in Savita Dey vs.
Nageswar Majundar and Anr., reported in AIR 1996 SC 272.

Aggri eved by the said order;, the respondent preferred a

second appeal before the Calcutta Hi gh Court which was

nunbered as Second Appeal No. 595/1997. By judgnent

and order dated 10th Septenber; 1999, the Hi gh Court

al  owed the second appeal upon reversing the finding of the
courts below regarding the applicability of the 1956 Act to
the deed of | ease executed by the | essor on 13th January,

1969. The Hi gh Court al sodisagreed with the finding that the
decision in the earlier suit (T.S. No.3/1973) operated as res
judicata as far as the plea of protection under the 1956 Act
i s concer ned.

Thi s appeal has been preferred agai nst the said judgnent

of reversal of the Calcutta H gh Court.

Appearing in support of the appeal, M. P.S. ~Mshra,

Seni or Advocate, reiterated the stand of the appellant before
the courts bel ow and subnmitted that the defendant-respondent
was precluded by the principle of res judicata from contendi ng
that her tenancy was protected under the provisions of the

1956 Act. He urged that since the respondent had obt ai ned

the benefit of Section 114 of the Transfer of Property Act in the
earlier suit, she was estopped fromraising a defence in the
later suit that her tenancy was protected under the proviso to
Sub-section (2) of Section 3 of the 1956 Act.

It was al so contended that apart fromthe question of res
judicata, the Hi gh Court had erroneously reversed the findings
of the courts below regarding the applicability of the 1956 Act
to the tenancy created by the | essee having regard to the

cl ause which entitled both the | essor and the | essee to

term nate the | ease during its subsistence. It was submtted
that since the lease was for a fixed period of twenty one years
and was allowed to run for the full length of its termand the

respondent renained in possession of the dem sed prenises

t hroughout the period of |ease, the High Court had erred in
hol di ng that such cl ause brought the | ease withinthe
protection of the 1956 Act.

M. Mshra subnmitted that the decision of this Court in

Savita Dey vs. Nageswar Majundar and Anr.(supra), fully
supported the case of the appellant and the H gh Court had
erroneously reversed the judgnents of the courts below.

The application of the principles of res judicata and

est oppel was denied by M. Rana Mikherjee, |earned advocate
appearing for the respondent. According to him the

respondent was not precluded fromclaimng that the | ease
granted in her favour was protected under Section 3 (2) of the
1956 Act, nerely because the provisions of Section 114 of the
Transfer of Property Act had been invoked in the earlier suit.
It was contended that the object of Section 114 of the Transfer
of Property Act, 1882, was simlar to the object of Section 17
(4) of the 1956 Act and it was immaterial which of the two
provi sions was invoked in a given case and, in any event, the
guestion was a pure question of lawto which the rule of res
judicata would not apply as was held by this Court in
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Mat hura Prasad Baj oo Jai swal and Ors. vs. Dossibai N B.

Jeej eebhoy, (1970) 1 SCC 613.

M. Mikherjee submitted that the | anguage of Section

3(2) of the 1956 Act nmade it clear that on account of the prior
determ nation clause the | essee enjoyed the protection of the
1956 Act. It was urged that the | ease had, in fact, been
determ ned during its subsistence by a notice issued by the
appel l ants on 29th Septenber, 1972, followed by a suit for
eviction on the basis thereof. The exercise of the option of
prior determnation brought the lease within the anbit and
protection of the 1956 Act. It was not, therefore, a case of
uni nterrupted continuance of the lease for a fixed period of 21
years on account of the break that had been effected by the
determ nation of the lease within three years fromthe date of
its execution. There was, therefore, no error in the Hi gh
Court’s finding that on account of the clause relating to prior
determi nation, thelease woul d be governed by the provisions

of the 1956 Act notw thstanding the fact that the earlier suit
had been fil ed and conducted under the provisions of the
Transfer 'of Property Act.

On a construction of the provisions of Sub-section (2) of
Section 3 of the 1956 Act, weare unable to subscribe to the

vi ew expressed by the H gh Court. The intention of the
Legi sl ature in anending Section 3 appears to have been to
prevent | andlords fromusing |ong termleases as a canoufl age
for excluding themfromthe protection of the 1956 Act and yet
retaining the right of prior deternination. Sub-section (2)
appears to have been enacted to prevent such abuse,

i nasmuch as, once the | ease was determ ned before the fixed
period, it attracted the proviso-thereof.

Thi s aspect of the matter was noticed by a Division

Bench of the Calcutta Hi gh Court in Mihindra & Mhindra

Ltd. vs. Kohinoor Debi, 93 CWN. Page 773, while considering
the applicability of Sub-section (2) of Section 3 of the 1956 Act
to a | ease governed by Sub-section (1) thereof and it was
observed therein as follows :-

"A lease for, say, 21 years would not cease to
be, but would remain, such a | ease in the eye

of law even if the | essee has been given an
option to termnate it earlier. |If alease for a
fixed termwith the right or option for renova

in favour of the | essee remains a | ease for that
fixed termonly, until the option is exercised, a
lease for a fixed termwith the right or option
in favour of the | essee of earlier termnation
should also remain a |l ease for a period fixed,

as the option in each case creates, enlarges,
l[imts or extinguishes no right, title or interest,
until exercised."

Al though, ultimately the matter was deci ded on ot her

consi derations, the aforesaid exposition appears to us to bea
correct appreciation of the |aw.

A sonmewhat simlar question canme up for consideration

before this Court in Savita Dey vs. Nageswar Mjundar and

Anr. (supra) which had been cited before the H gh Court.

VWi | e considering the said decision the Hi gh Court mnerely
observed that in the said case what had been deci ded was t hat
the lease for a fixed period of twenty one years was not
governed by Section 3(2) of the 1956 Act havi ng been entered
into prior to the enforcement of the amendnent made to the
provi si on. The High Court did not take into consideration the
decision relating to the precariousness of a tenure which was
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termnable prior to its full duration and the observation that
such suggested precariousness of the tenure did not arise in
the facts of the case because the | essee/tenant had fully
enjoyed the period of |ease of twenty years, which is also the
case in the instant appeal. Al t hough, in the instant case, the
tenancy was termnated by notice during the fixed period of

| ease, the | essee continued to occupy the dem sed preni ses

wi thout interruption for the full period of twenty one years.
The decision in Savita Dey’s case nakes the position

clear that the nere inclusion of a clause for prior

determ nation of a |lease, which is otherwise for a fixed period

of nore than twenty years, will not ipso facto bring it within
the exception contenplated in the proviso to Sub-section (2) of
Section 3 of the 1956 Act. The inclusion of such a clause may

be taken by the tenant as a defence in the event the option
under the said clause is exercised. Such a defence was not set
up by the lessee in the earlier suit when it was avail able to her
and the sane is not available to her after the | apse of the fixed
peri od of 'the 1ease.

As was indicated by the Calcutta High Court in the

Mahi ndra and Mahi ndra case (supra) a |l ease for a fixed period
does not cease to be so by the inclusion of a clause entitling
either the lessor or the |essee to determine the | ease prior to
its expiry, unless ‘such-option is actually exercised.

In the inpugned judgnent under appeal, the H gh Court

went wong in holding that it had been found that the lease in
guesti on was governed by Section 3(2) of the 1956 Act. To the
contrary, both the trial Court and the 1st Appellate Court held
that the deed of |ease was not governed by the provisions of
the 1956 Act under Section 3(2) and such finding was reversed
by the High Court on a msapplication of the decision in Savita
Dey’ s case

The law is clear that | ease deeds for periods of twenty

years or nmore woul d stand excluded fromthe operation of the
1956 Act except in matters relating to Sections 31 and 36
thereof, unless the same were term nable before their
expiration at the option either of the landlord or of the tenant.
In other words, if such a |lease is term nated before its fixed
peri od expired, the proviso to Section 3(2) would be attracted
as a defence against eviction. If, however, the | ease was
allowed to run its full course, both the | ease and the
conditions contained therein would come to an end and woul d
cease to be operative and the clause for prior determination
woul d no | onger be avail able as a defence agai nst eviction

The appeal nust also be allowed on the question of

estoppel. Having submitted to the jurisdiction of the Court
under the Transfer of Property Act and havi ng obtained reli ef
thereunder, the respondent cannot in the present suit claim
protection under the provisions of the Wst Bengal Preni ses
Tenancy Act, 1956 to which she is not, in any event, entitled,
internms of the | ease deed dated 13th January, 1969.

The appeal is accordingly allowed. The judgnent and

decree of the High Court is set aside and that of the trial Court
is restored. The respondent is granted tinme till 31st Decenber,
2006, to vacate the prem ses and nake over peacefu

possessi on thereof to the appellants subject to filing of the
usual affidavit within fifteen days.




