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KAPADI A, J.

Bei ng aggrieved by the judgment and order dated 27th My,
1997 passed by the Hi gh Court of Karnataka in R F. A. No.412 of
1988, the original 'plaintiff has come to this Court by this appeal. By
the i npugned judgnent, the H gh Court has dism ssed the suit filed by
the plaintiff.

The short question which arises for consideration in this appea
by special |eave is \027 whether the plaintiff has proved that he was in
possession of the suit land within 12-years of the date of the suit?

The facts on which this appeal has arisen are as follows:\027

One Bayyanna was owner of the suit land in Survey No.19/1
adneasuring 3 acres 12 gunthas. ~The suit |land was | nam | and.
Bayyanna sold the suit land to N. Narayana Reddy (since deceased)
father of the respondents herein, (vide registered sal e deed dated
4.11.1958. N. Narayana Reddy had instituted suit no.357/60 in the
Court of Principal Second Munsiff, Bangal ore for recovery of
possessi on based on title and for permanent injunction against the
appel l ant herein on the ground that the appellant was trying to
interfere with his possession

The defence of the appellant herein in the above suit was that he
had purchased the suit |and on 27.11.1959 from B, Bayyanna and t hat
he was in possession of the suit land. Hi s further defence was that the
suit land was Inam | and and that he was registered as Khadi mtenant
by the Inam Abolition Authorities. By judgnment and order dated
7.4.1971, the Principal Minsiff, Bangalore partly decreed the suit
filed by N. Narayana Reddy holding himto be the owner of only 1
acre 21 gunthas and not of the entire | and adnmeasuring 3 acres 12
gunt has. However, he was found to be in possession of the entire 3
acres 12 gunthas and, therefore, the Principal Mnisff granted
permanent injunction in favour of N Narayana Reddy restraining the
appel l ant herein frominterfering with the possessi on of N Narayana
Reddy on the entire suit |and adneasuring 3 acres 12 gunthas with
liberty to the appellant herein to take steps to recover possession of 1
acres 21 gunthas out of the total area of 3 acres 12 gunthas by
foll owi ng due process of law. By the aforestated judgment, the
Principal Muinsiff, Bangal ore cane to the conclusion that N Narayana
Reddy was in possession of the entire area adneasuring 3 acres 12
gunthas; that the entire area was I nam | ands and since an area
adneasuring 1 acre 21 gunthas out of total area adneasuring 3 acres
12 gunthas was regranted by the Deputy Commi ssioner to the
appel l ant herein, N Narayana Reddy was not the owner of the entire
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area adneasuring 3 acres 12 gunthas.

Bei ng aggrieved by the judgnment and order dated 7.4.1971, N
Nar ayana Reddy preferred Regul ar Appeal No.45 of 1971. The First
Appel l ate Court dismi ssed the said Regul ar Appeal vide judgnent
dated 13.1.1975. Thereafter, N Narayana Reddy fil ed Regul ar
Second Appeal No.801 of 1975 in the Hi gh Court of Karantaka,
whi ch cane to be dismssed on 24.11.1982. Consequently, the
j udgrment and decree passed in suit no.357/60 dated 7.4.1971 reached
finality on 24.11.1982.

On 8.5.1984, the appellant herein filed the present suit no. 1518
of 1984 i.e. within two years fromthe date of the decision of the Hi gh
Court dated 24.11.1982 in RSA No.801/75 filed by N. Narayana
Reddy, for possession of |and adnmeasuring 1 acre 21 gunthas. The
said suit was instituted in the Court of Additional City G vil Judge,
Bangal ore (hereinafter for the sake of brevity referred to as "the tria
Court™). In the saidsuit, it was held that the appellant herein
admttedly stood ousted in 1971 and, therefore, the said suit was
barred by limtation as it was filed after 13 years from di spossessi on
Consequently, the trial Court dism ssed the suit.

Bei ng aggri eved, the appellant herein preferred Regul ar First
Appeal No. 412 of 1988 under Section 96 of CPC in the Hi gh Court of
Kar nat aka. By the/i npugned judgnent, the H gh Court confirned the
di smissal of the suit by the trial Court by holding that the present suit
has been filed much beyond 12 years. By the i npugned judgnent, the
H gh Court rejected the contention advanced on behal f of the
appel l ant that the period of limtation conmenced only after the
deci sion of the Hi gh Court of Karantaka in RSA No.801/75, filed by
N. Narayana Reddy, decided on 24.11.1982. Hence, this civil appeal

M. P. R Ramasesh, |earned counsel appearing on behalf of the
appel l ant contended that the plaintiff had instituted the suit for
possessi on based on title and not on the basis of previous possession
and, therefore, under article 65 of the Limtation Act, 1963 the suit
was well within the time as the limtation of 12-years comenced
fromthe date when the possession of the defendant becane adverse to
the plaintiff. He contended that article 64 was not applicable to the
facts of the present case as the suit instituted by the appellant for
possessi on of immovabl e property was based on title and not on the
basi s of previous possession. It was further urged that the appellant
was entitled to the benefit of section 14 of the Limtation Act, 1963,
as the earlier litigation instituted by N. Narayana Reddy canme to an
end only on 24.11.1982 when the Hi gh Court in RSA No.801/75
confirmed the decree dated 7.4.1971 passed by the Principal Minsiff
in suit no.357/60.

We do not find any nerit in the aforestated argunents. Article
64 of the Limtation Act, 1963 (Article 142 of the Limtation Act,
1908) is restricted to suits for possessi on on di spossession or
di sconti nuance of possession. In order to bring a'suit within the
purview of that article, it nust be shown that the suit is in terns as
well as in substance based on the allegation of the plaintiff having
been in possession and havi ng subsequently | ost the possession either
by di spossession or by discontinuance. Article 65 of the Linitation
Act, 1963 (Article 144 of the Limtation Act, 1908) on the other hand
is aresiduary article applying to suits for possession not otherw se
provided for. Suits based on plaintiffs’ title in which there is no
al l egation of prior possession and subsequent di spossession al one can
fall within article 65. The question whether the article of limtation
applicable to a particular suit is article 64 or article 65 has to be
deci ded by reference to pleadings. The plaintiff cannot invoke article
65 by suppressing material facts. |In the present case, in suit
no. 357/ 60 instituted by N. Narayana Reddy in the Court of Principa
Munsi ff, Bangal ore, evidence of the appellant herein was recorded. In
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that suit, as stated above, the appellant was the defendant. 1In his

evi dence, appellant had admtted that he was in possession of the suit
property up to 1971. This adm ssion of the appellant in that suit

i ndi cates ouster from possession of the appellant herein. |In the
present suit instituted by the appellant, he has gl ossed over this fact.
In the circunmstances, both the Courts below were right in comng to

the conclusion that the present suit was barred by limtation. The
appel l ant was ousted in 1971. The appellant had instituted the present
suit only on 8.5.1984. Consequently, the suit has been rightly

di sm ssed by both the Courts below as barred by limitation

In the case of Ram Surat Singh & others v. Badri Narain
Singh reported in [AIR 1927 All ahabad 799], it has been held that if
the suit is for possession by a plaintiff who says that while he was in
possessi on of the property he was di spossessed, then he nust show
possession within 12-years-under article 142 (now article 64) of the
Limtation Act. To the sane effect is the ratio of the judgnent in the
case of  Mohammad Mahnud v. Mihanmad Afaq & others reported
in [AIR 1934 Qudh 21]. |In the comentary on the Limtation Act by
Sanjiva Row [N nth Edition \026 |Ind Vol une page 549] it has been
stated that the question as to which of the two articles would apply to
a particul ar case shoul d be deci ded by reference to pleadings, though
the plaintiff cannot be allowed by skilful pleading to avoid the
i nconvenient article. On facts of the case, we find that the article 64 is
applicable to the present suit. Consequently, the suit has been rightly
di smi ssed by both the Courts bel ow

In the present case, on the facts of this case as stated above,
section 14 of the Limtation Act, 1963 cannot be invoked by the
appel l ant as the appellant herein had never challenged the findings on
possessi on recorded by the Principal Minsiff vide decree dated
7.4.1971. |In the present case, earlier suit no.357/60 was filed by the
said N. Narayana Reddy, which was partly decreed and, therefore, he
preferred Regul ar Appeal No.45/71 which was disnissed by the First
Appel l ate Court on 13.1.1975.  Thereafter, N Narayana Reddy fil ed
RSA No. 801/ 75 whi ch was di sm ssed by the Hi gh Court on
24.11.1982. Al throughout this period, although the appellant had the
right to recover possession fromN. Narayana Reddy to the extent of 1
acre 21 gunthas in accordance with law, the appellant herein did not
take any steps to sue for possession till 8.5.1984. < Consequently, the
appel l ant was not entitled to the benefit of section 14 of the Limtation
Act, 1963.

For the foregoing reasons, we do not find any nerit in this civi
appeal and the sane is accordingly dism ssed, with no order as to
costs.




