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This appeal is' directed against the judgnent of the

Karnataka Hi gh Court passed in‘the wit petition filed by
the respondent herein whereby sub-clause (v) of Clause (i)
of Section 2 of the Karnat aka Entertai nnent « Tax Act
(hereinafter referred to as the Act) was struck down as
being beyond the Ilegislative conpetence of the State
Legi sl ature.

The respondent herein, is the owner and proprietor of a
Drive-in- Theatre in the outskirts of Bangalore city wherein
cinema films are exhibited. |t is alleged ‘that the
Drive-in-Theatre is distinct and separate in its character
from other cinena houses or theatres. The Drive-in-Ci nema
is defi ned under Rule 111-A of Kar nat aka Ci nemas
(Regul ation) Rules 1971 (hereinafter referred to as the
Rules) framed in exercise of the powers conferred on the
State Government under Regulation 22 of the Karnataka
C nemas (Regul ation) Act, 1964. The definition of Drive-in-
C nema runs as under

Drive-in-Cinenma nmeans a cinema with an @ open-air
theatre premises into which adm ssion may be given normally
to persons desiring to viewthe cinema while sitting in
notor cars. However, where an auditoriumis also  provided
in a drive- in-cinema prem ses, persons other than 'those
desiring to viewthe cinema while sitting in notor cars can
al so be admtted. Such drive-in-cinemas may have a capacity
to accommpdat e not nore than one thousand cars.

The Drive-in-Theatre of the respondent with which we are
concerned here is a cinena with an open-air-theatre into
whi ch adm ssions are given to persons desiring to see cinema
while sitting in their notor cars taken inside the theatre.
The Drive-in-Theatre has also an auditorium wherein other
persons who are wthout <cars, view the film exhibited
therein either standing or sitting. The persons who are
admitted to viewthe filmexhibited in the auditorium are
required to pay Rs.3/- for admi ssion therein. It is not
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disputed that the State Government has | evied entertai nnent
tax on such adnmission and the same is being realised.
However, if any person desires to take his car inside the
theatre with a viewto see the exhibition of the filnms while
sitting in his car in the auditorium he is further required
to pay a sum of Rs.2/- to the proprietor of the
Drive-in-Theatre. The appellant-State in addition to
chargi ng entertai nment tax on the persons being entertained,
levied entertainment tax on adm ssion of cars inside the
theatre. This levy was challenged by the proprietors of the
Drive-in-Theatres by neans of wit petitions before the
Kar nat aka Hi gh Court which were allowed and | evy was struck
down by a single Judge of the H gh Court. The said judgnent

was affirmed by a Division Bench of that Court. It was
held, that the | evy being not on a person entertained (i.e.
Car/ Motor vehicle), ~the sane was ultra vires. After the

af oresaid decision, the Karnataka Legislature anended the
Act by Act No.3 of 1985. By the said anmendnent, sub clause
(v) was ‘added to Clause (i) of Section 2 of the said Act.
Si nul t aneously, Sections 4A and 6 of the Act were also
amended. After the aforesaid anmendnents, the appell ant
herein, again levied entertainment tax on adnission of cars
into Drive-in- Theatre. This |levy was again chall enged by
means of a petition under Article 226 of the Constitution
and the said wit petition was all owed, and as stated above
, the Hi gh Court struck down sub-clause (v) to Cause (i) of
Section 2 of the Act.

Learned counsel appearing for the appellant  urged that
insertion of sub-clause (v) of Cause (i) of Section 2 of
the Act is a valid piece of legislation and after its
insertion and anendnent of Section 6 and Section 4A of the
Act, the appellant-State was conpetent to levy and realise
the entertainnment tax on the ~admission of cars/notor
vehicles inside the Drive- in-Theatre. Learned counse
urged that in pith and substance, the levy is on the person
entertained and not on the admission of cars/notor vehicles
inside the Drive-in-Theatre. It was also urged ‘that the
State Legislature is fully conpetent to inpose such a'l evy.

Learned counsel for the respondent, inter alia, urged
that the Drive- in-Theatre is a different category of cinema
unli ke cinema houses or theatres, that, the special feature
of the Drive-in-Theatre is that, a person can viewthe film
exhibited therein while sitting in his car, that, the
admi ssion of cars/motor vehicles into Drive-in theatre is
incidental and part of concept of Drive-in-Theatre, that,
the film that is shown in Drive- in- Theatre'is |I|ike any
other film shown in cinema houses, and that, the State
Legislature is not conpetent to levy entertainment tax on
admi ssion of notor vehicles inside the Drive-in . -theatre.
Learned counsel further argued that the incidence of tax

being on the entertainnment, the State Legislature is
conpetent to enact |aw inposing tax only on person
ent ert ai ned. In nut-shell, the argunent is that the State

Legi slature can levy entertai nnent tax on human bei ngs and
not on any inanimte object. According to |earned counsel
since the vehicle is not a person entertained, the State
Legi sl ature is not competent to enact law to | evy
entertainment tax on the adm ssion of cars/nmotor vehicles
inside the Drive-in-Theatre.

On the argunments of |earned counsel of parties, the
guestion arises as to whether the State Legislature is
conpetent to enact lawto |levy tax under Entry 62 of List Il
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of Seventh Schedule on adm ssion of cars/motor vehicles
i nside the Drive-in-Theatre.

Where as in the present case, the vires of an enactnent
is inpugned on the ground that the State Legislature |[|acks
power to enact such an enactnent, what the Court is required
to ascertain is the true nature and character of such an
enactment with reference to the power of the State
Legi slature to enact such a law. Wile adjudging the vires
of such an enactnent, the Court nust examine the whole
enactment, its object, scope and effects of its provision
If on such adjudication it is found that the enactnent falls
substantially on a matter assigned to the State Legislature,
in that event such an enactment nust be held to be valid
even though nonencl ature of such an enactnment shows that it
i s beyond the competence of the State Legislature. 1n other
words, when a levy is challenged, its validity has to be
adjudged with reference to the conpetency of the State
Legi slature to enact such a law, and while adjudging the
matter ~what is required to be found out is the rea
character-and nature of levy. In sum and substance, what is
to be found out is the real nature of levy, its pith and
substance and it is in this light the conpetency of the
State Legislature i's tobe adjudged. The doctrine of pith
and substance neans that if an enactnent substantially falls
within the powers expressly conferred by the Constitution
upon the Legislature, it cannot be held to be ultra vires
nerely because its nonenclature shows that ‘it encroaches
upon matters assigned to another heading of |egislation.
The nonencl ature of a levy is not conclusive for determn ning
its true character and nature. It is no longer res integra
that the nonenclature of a levy is not a true test of nature
of a levy. |In Goodyear India Ltd. & Os. v. State of
Haryana & Anr. 1990 (2) SCC p. 71, it-was held that the
nomencl ature of an Act is not conclusive and for deternining
the true character and nature of a particular levy wth
reference to the legislative conpetence of Legislature, the
Court will look into pith and substance of the | egislation.
In Ms. RR Engineering Co. v. Zila Parishad, Bareilly
& Anr. 1980 (3) SCC p.330 the question arose as to whet her
the Zila Parishad can levy tax on calling or property. The
argument was that the levy is tax on incone, therefore,” it
is ultra vires. However this Court held thus :

The fact that the tax on circunstances and property is
often levied on calling or property is not conclusive of the
nature of the tax; it is only as a matter of _conveni ence
that income is adopted as a yardstick or  measure. for
assessing the tax. The nmeasure of the tax is not a /true
test of the nature of the tax. Considering the pith and
substance of the tax, it falls in the category of “a tax on
a mans financial position, his status taken as a whole and
i ncludes what may not be properly conprised under the term
property and at the sane time ought not to escape
assessnent.

(enphasi s suppli ed)

In Kerala State Electricity Board vs. Indian Allum nium
Co. 1976 (1) SCC p.466, it was held thus:

For deci ding under which entry a particular |egislation
falls the theory of 'pith and substance has been evol ved by
the courts. If in pith and substance a legislation falls
within one list or the other but sonme portion of the
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subject-matter of that legislation incidentally trenches
upon and mght come to fall under another list, the Act as a
whole would be wvalid not wi t hst andi ng such i nci denta
trenchi ng.

In Covernor Ceneral in Council vs. Province of Madras
AIR 1945 P.C. p.98, the question arose as to whether the
levy was sales tax or excise duty. |In that connection the
Privy Council held

Its real nature, its pith and substance is that it

imposes a tax on the sale of goods. No other succinct
description could be given of it except that it is a tax on
the sale of goods. It is in fact a tax which according to

the ordinary canons of interpretation appears to fal
precisely wthin Entry No.48 of the Provincial Legislative
Li st.

In Leventhal & Os. v. David Jones Ltd. AIR 1930 P.C.
p. 129, the question arose as to whether the Legislature can
i npose Bridge tax when the power to Legislate was really in
respect of tax on land.. Thelevy of Bridge tax was held
valid wunder |egislative power of tax on land. It was held
as thus:

The appel |l ants contention that though directly inposed
by the legislature, the bridge tax is not a land tax, was
supported by argunent founded in particular on two manifest
facts. The bridge tax does not extend to |and generally
t hroughout New South Wales, but to a |limted area conprising
the City of Sydney and certain specified shires, and the
purpose of the tax is not that of providing the public
revenue for the common purposes of the State but of
providing funds for a particular schenme of betternent. No
authority was vouched for the proposition that an inpost
| aid by statute upon property within a defined area, or upon
specified classes of property, or upon specified classes of
persons, is not within the true significance of the term a
t ax. Nor so far as appears has it even been successfully
contended that revenue raised by statutory inposts for

specific purposes is not taxation. supplied) (enphasis |n@

NENERREY

Raza Buland Sugar Co. v. Ranpur Minicipality AR 1962
Al | ahabad p. 82, which was subsequently approved in 1965 (1)
SCR p.970, the question arose as to whether the Minicipa
Board <can |levy water tax when the power to |egislate was in
respect of the land and building. The H gh Court held that
in pith and substance water tax is not on water but it is a
| evy on | and and buil di ng.

W are in full agreenent with the aforestated statenent
of law and are of the viewthat it is not the nonenclature
of the levy which is decisive of the matter, but its rea
nature and character for determ ning the conpetency on power
of State Legislature to enact law inposing levy. It is in
the light of the aforesaid statement of law, we would
exam ne the validity of |evy challenged in the present case.
Before we deal with the question in hand, we would first
exam ne the provisions of the Act. Section 2 (a) of the Act
defines adm ssion. Admi ssion includes adm ssion as a
spectator or as one of the audi ences, and adm ssion for the
purpose of anusenent by taking part in an entertainnment.
Cl ause (b) of Section 2 defines adm ssion to an
entertai nment which includes admission to any place in
which an entertainment is held. Cause (cb) of Section2
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defines cinenma theatre neans any place of entertainnent in
whi ch cinenat ography shows are held to which persons are
adnmtted for paynment. Cause (e) of Section 2 of the Act
defi nes entertai nment which neans a horse race or

ci nemat ography shows incl uding exhibition of video films to
whi ch persons are admitted on paynent.

Section 2 (i) defines paynent for adm ssion which runs
as under: i) any paynent made by a person who having been
adnmitted to one part of a place of entertainment is
subsequently admitted to another part thereof for adm ssion
to which a payment involving a tax or a higher tax is
required.

ii) XXX XXX
iii) XXX XXX
iv) XXX XXX

v) ‘any paynent for adm ssion of a notor vehicle into the
audi toriumof a cinema known-as drive- in-theatre.

(enphasi s suppli ed)

Secti on 3 is  a charging section. The rel evant
provisions run as under : 3. Tax ' on paynents for
adnm ssion to entertainnments. (1) There shall be |Ievied

and paid to the State Government on  each paynents for
adnmi ssi on (excluding the amount of tax) to an entertai nment,
[other than the entertainnent referred to in_sub-clause
(iii) of clause (e) of Section 2), entertainment tax at 70
per cent of such paynent].

(2) Notwi thstandi ng anything contained in sub- " section
(1) there shall be levied and paid to the State GCovernment
(except as otherwi se expressly provided in this Act) on
every conplinmentary ticket issued by the proprietor of an
entertainnment, the entertainnents tax at the appropriate
rate specified in sub-section (1) in respect of such
entertainment, as if full paynent had been nmde for
adnmission to the entertai nnent according tothe class of
seat or acconmpdation which the holder of such ticket _is
entitled to occupy or use; and for the purpose of this Act,
the holder of such ticket shall be deened to have been
adnmtted on paynent.

Sub- Section (1) of Section 6 runs as under: 6. Manner
of paynent of tax. (1) [Save as otherwi se ‘provided. in
Section 4-A or 4-B, the entertainnents tax shall be levied
in respect of each paynent for adnission or each adm ssi on]
on a conplinentary ticket and shall be cal culated-and paid
on the nunber of adm ssions.

Entry 62 of List Il of Seventh Schedul e enpowers the
State Legislature to levy tax on luxuries, entertainment,
anmusenents, betting and ganbling. Under Entry 62, the State
Legislature is conpetent to enact law to levy tax on
luxuries and entertainnent. The incidence of tax is on
ent ert ai nnent . Since entertai nnent necessarily inplies the
persons entertained, therefore, the incidence of tax is on
the person entertained. Coming to the question whether the
State Legislature is conmpetent to |evy tax on adm ssion of
cars/notor vehicles inside the Drive-in-Theatre especially
when it is argued that cars/nmotor vehicles are not the
persons entertained. Section 3 which is charging provision
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provides for |levy of tax on each paynent of adni ssion

Thus, under the Act, the State is conpetent to levy tax on
each admission inside the Drive-in-Theatre. The challenge
to the levy is on the ground that the vehicle is not a
person entertained and, therefore, the levy is ultra vires.
It cannot be disputed that the car or motor vehicle does not
go inside the Drive-in-Theatre of its own. It is driven
inside the Theatre by the person entertained. In other
words the person entertained is admtted inside the Drive-in
Theatre along with the car/nmotor vehicle. Thereafter the
person entertained while sitting in his car inside the
auditorium views the film exhibited therein. This shows
that the person entertained is admtted inside the Drive-in
Theatre along with the car/notor vehicle. This further
shows that the person entertained carries his car inside the
Drive-in-Theatre in order to have better quality of
entertainnent. The quality of entertainnment al so depends on
with what confort the person entertained has viewed the
cinema' films.. Thus, the quality of entertai nnent obtained
by a person sitting in his car would be different from a
squatter —viewing the filmshow. The |l evy on entertainnent
varies with the quality of confort with which a person
enjoys the entertainnent inside the Drive-in-Theatre. In
the present case, a person sitting inhis car or notor
vehicl e has luxury ~of view ng cinema filnms in the

auditorium It is the variation in the confort offered to
the person entertained for which the State Government has
levied entertainment tax on the person entertained. The

real nature and character of inmpugned levy is not on the
adm ssion of cars or -notor vehicles, but the levy is on the
person entertained who takes the car inside the theatre and

watches the film while sitting in his car. W are,
therefore, of the viewthat in pith and substance the |evy
is on the person who is entertained. What ever | be the

nonencl ature of levy, in substance, the | evy under | heading
adm ssion of vehicle is a levy on entertainment and not on
adm ssion of vehicle inside the Drive-in-Theatre. /As |ong
as in pith and substance the levy satisfies the character of
levy, i.e. entertainment, it is wholly immaterial in what
nane and formit is inposed. The word entertainment is
wi de enough to conprehend in it, the luxury or confort wth
which a person entertains hinself. Once it is found there
is a nexus between the | egislative conpetence and subject of
taxation, the levy is justified and valid. W, therefore,
find that the State Legislature was conpetent” to enact
sub-clause (v) of clause (i) of Section 2 of the Act. We
accordingly hold that the inmpugned levy is valid.

For the aforesaid reasons, we are of the view that ' the
Hi gh Court fell in serious error in holding that sub- clause
(v) of clause (i) of Section 2 of the Act is ultra vires
Entry 62 of List Il of Seventh Schedul e. Consequently, this
appeal deserves to be allowed. The judgment under appeal is
set asi de. The writ petition shall stand di sm ssed. The
appeal is allowed. There shall be no order as to costs.




