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In this appeal by special |eave the sole appellant Sm
Meera is the nother-in-law of the deceased Snt. Hanja. She
was sentenced to life inprisonnment under section 302 |IPC and
was sentenced to pay a fine Rs.200/- by the learned Additiona
Sessi ons Judge, Sirohi in Sessions Case No. 28/78. D.B.
Crimnal Appeal No. 155 of 1979 preferred by the appellant has
been di sm ssed by the H gh Court of Judicature for Rajasthan at
Jodhpur by its inmpugned judgnment and order of 27th May, 1997.
The case of the prosecution is that the deceased was
residing with the appellant in Sunerpur. The parents of the
deceased resided in a village known as Purada which was at a
di stance of about 3 kms. fromuwvillage Sumerpur. The case of
the prosecution is that on 9th Decenber, 1976 the appell ant
al ongwi th Deva, DW?2, took the deceased in a 'Tonga’ from
village Sunmerpur to Village Purada, to the house of her parents.
The deceased conpl ained to her nother and others, nanely \026
PW. 2 and 3 that she had been adm ni stered poison by the
appel l ant. She was, therefore, inmediately taken to the hospita
at Sumerpur. The appellant al so acconpanied themto the
hospital. The deceased was exam ned by PW1 Dr. Purohit
who sent a peon, Madan Lal, DW1, to informthe police about
the arrival of the deceased who was suspected of “having
consunmed poi son. Accordingly DM1 made an oral report at
Police Station Sumerpur which was recorded by Head
Const abl e Amar Singh, PW7, in the absence of the Station
House Officer, in the daily diary Ext.D)2. FromExt.D/2 it
appears that PW7 was informed by DW1 that a wonman had
been brought to the hospital whose condition was bad and it
was sai d that she had swal |l owed poi son. After recording
Ext.D/2, PW7 went to the hospital and recorded the statenent
of the deceased in presence of the doctor, PW1l. The said
statenent has been marked as Ext.P/1. |In her statement to PW
7 the deceased stated that she had delivered a child about 2 = -
3 months ago. After delivery she had been brought to
Sunerpur. She was continuously suffering fromdysentery and
fever but she was not being treated. Only yesterday an injection
was given. On the date of occurrence her nother-in-|aw
(appellant) got a medicine froma | ong container which had rats
drawn on it and gave her that nedicine. Wen she was not able
to swal l ow the nedi ci ne her nother-in-law forced sonme water
in her mouth and her father-in-law kicked her on her head.
Thereafter she was put in a 'tonga’ and taken to her parents’
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house at Purada. Her parents said as to why they had dunped
her there and that they should take her back to Sumerpur. Her
not her-in-law used to say that it would be better if she dies.

Ext.P/1 has been treated as dying declaration and the
prosecution has heavily relied upon this statenent.

As the prosecution case goes the matter was investigated

by Head Constable Amar Singh PW7 and it appears that no

concrete steps were taken. Fromthe deposition of PW1, Dr.
Purohit, it appears that suspecting it to be a case of poisoning he
had sent the viscera to Forensic Science Laboratory for

exam nation and report. It is not in dispute that the report of the
Forensi ¢ Sci ence Laboratory was received on 22nd June, 1977

whi ch di scl osed the presence of Zinc Phosphide, a poi sonous
substance usually used for killing rats. 1t further appears from
the record that after the report of the Forensic Science
Laboratory was received the Deputy |Inspector General of

Police on 7th Cctober, 1977 issued a direction to the Deputy
Superi nt endent of Police to lodge a report and to register a case.
Pursuant to the direction of the Deputy |Inspector General of
Pol i ce, Deputy Superintendent of Police Shri Raghunat h Singh
(PW5) |odged a report on 24th Novenber, 1977 on the basis of

whi ch a case was regi stered agai nst the appellant under section
302 IPC. It will thus appear that the report relating to the

i nci dent on the basis of which the appellant has been prosecuted
was | odged in November, 1977 while the occurrence took place

on 9th Decenber, 1976, about a year earlier

Dr. Purohit was exam ned as PW1, who was the doctor

at the Sunerpur hospital where the deceased had been brought

on the date of occurrence. According to PW1 the deceased

was brought to the hospital at about 7.30 p.m and she had died
at about 9.50 p.m He had sent intimation to police station
through Madan Lal (DW 1) whereafter Head Constabl e Amar

Singh (PW7) had cone to the hospital and recorded the dying
declaration of Snmt. Hanja in his presence. On the next day he
conduct ed the post-nortem exami nation on the body of the
deceased. On the basis of his finding he opinedthat the
deceased had di ed due to peripheral circulatory failure and
respiratory distress due to ingestion of poisonous nmaterial \026
probably the poi son adm ni stered was Zi nc Phosphi de (rat
killer). He had sent the viscera to the Forensic Science
Laboratory for their report. PWJ1 stated that he had recorded
the condition of the deceased in witing but that paper was
destroyed after he had recorded the facts in the post-nortem
report Ext.P/2. He did not remenber if any entry relating to
this case was recorded in the out door register of the hospital,
and in any case the out door ticket nunber was not referred to
in the post-nmortemreport. He stated that the deceased was
brought to the hospital by her husband and nother-in-1law as
also by her father and nother and other relatives. The police
had reached the hospital at about 8.00 p.m

Head Constable Amar Singh was examined as PW7. He

stated that he was inforned by Madan Lal (DW1) that a case

of poi soning had been brought to the hospital and, therefore, he
went to the hospital and recorded the statenent of that |ady. 5-
10 minutes after recording her statenent the lady died in his
presence. He had taken the opinion of the doctor before
recordi ng her statenment. He admitted that the residence of the
Tehsildar was about 1 mle away fromthe hospital but he did

not call anyone to record her statenent. He also failed to record
the time on Ext. P/ 1, the dying declaration by inadvertence. He
deni ed the suggestion that the certificate was obtained fromthe
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doctor after the death of the deceased. He had prepared the
Fard-Surat-Hal, Ext.P/11 and searched the house of the

appel l ant and prepared Fard Ext.P/12. He reported the matter to
the Station House Oficer on reaching the police station but he
did not register the case and asked himto continue with the
investigation. 1In re-examnation he stated that due to paucity of
time he did not call for any Magistrate as the condition of Hanja
was serious.

The second dying declaration on which the prosecution

relied is said to have been made by the deceased when she was
taken on a 'tonga’ to her parents’ house at Purada. Such a
statenment was all egedly nade by her to her nother Chhog
(PW10) in the presence of Sadia (PW2) and Uma (PW3).

Chhogi (PW10), the mother of the deceased, stated that on the
date of occurrence the deceased had been brought on a ’'tonga
to her village in the evening. ~Deva was also with her. Her
daught er was brought down fromthe 'tonga and at that tine
she was sayi ng that her nother-in-law nade her drink a rat

poi son and this was stated i n the presence of PW2 Sadia and
PW3 Ura. | medi atel y the Sarpanch was contacted who

gave thema letter with whichthey left for the hospital at
Sunerpur. At the hospital her daughter was alive for about an
hour .

She admitted that her daughter had delivered a child 2 =
nont hs before the occurrence. She delivered the child at her
parents’ house and 2 nonths after delivery she was sent to her
mat ri noni al home. She deni ed the suggestion that the deceased
used to remain sick.. On the date of occurrence when deceased
Hanja cane to her house on a ’'tonga she was not taken inside
the house and i medi ately they had taken her to the hospita
after obtaining a letter fromthe Sarpanch. The statenent

al | egedly maki ng al | egati on agai nst her mother-in-|aw was

made by the deceased on her own and wi thout being questioned
by anyone. She was weepi ng and sayi ng that her nother-in-Iaw
made her to drink nedicine meant for rats. It appears fromthe
cross-exam nation that her statement had not been earlier
recorded by the police when the matter was investigated by
PW7 soon after her death. She admitted that her statenent was
only recorded 12 nonths after the occurrence.

Sadia (PW2) alleged that in the evening Deva and the

appel l ant cane on a 'tonga’ alongwith the deceased who was

vom ting, weeping and saying that she would die and that her

not her-in-1aw had adm nistered rat poison to her. She was

pl eadi ng for being taken to the hospital. They all went to the
hospital where police had recorded the statenent of the
deceased. She denied the suggestion that the deceased had only
stated that she had taken the nedicines but her condition was
worsening. She further admtted that on the date of the death of
the deceased or thereafter her statenment was not recorded by the
police. Only about 12 nonths |later her statement was recorded
for the first tine.

The deposition of H mmata, father of the deceased, (PW

4) is not of much consequence since he reached the hospita
directly on | earning about the condition of his daughter and that
she died soon after he reached the hospital. According to this
wi t ness the deceased and her husband had come to their house

for one night. His daughter had told her husband that though he
i nsi sted upon her to go to her matrinonial home, her nother-in-

| aw m sbehaved with her. This witness also stated that the
deceased had told himthat her nother-in-law used to torture

her. He feigned ignorance about the indifferent attitude of the
deceased for 1 V1026 1 = nonths prior to her death. H s statenent
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was al so recorded for the first tinme 12 nonths after his
daughter’s death. However, surprisingly, fromthe statenent
recorded under Section 161 of the Code of Crimnal Procedure

it appears that there is no nention of the fact that his daughter
had told hi mabout the bad behavior of her nmother-in-|law or

had stated such a fact in his presence to her husband. It would,
therefore, be difficult to hold, on the basis of his statenment, that
the deceased was subjected to torture by the appellant. [|ndeed

there is nothing in the evidence of Chhogi (PW10), the nother
of the deceased, that her daughter was subjected to torture by
her mother-in-law during her two years of married life.

We nay now refer to the evidence on record on which
the defence places considerable reliance.

Chunia (PW8), the husband of the deceased, was

exam ned by the prosecution as a witness. He deposed that his
wi fe used to behave |like a mad person and at night she used to
go out fromthe house. There was no nedicine for killing rats
in his house and there was no quarrel between his w fe and

not her. The deceased had been suffering fromdysentery and
fever for a period of one nmonth prior to her death. She used to
gi ve a blank | ook and suffered a suspicion that she was being
tortured by Gods and Goddesses. Fromthe statenent of PWS8
produced before us/it appear that this witness was not decl ared
hosti |l e.

The other witness DW2, Deva, deposedthat on the date

of occurrence the deceased was unwel|l and he had acconpani ed

her in a "tonga’ to her parents’ house. The deceased had stated
that she had taken the drug used for killing rats.  They had gone
to the hospital after obtaining a |etter fromthe Sarpanch of the
village Purada. During his presence the deceased had not stated
that she had been adnini stered poison by her nother-in-I|aw

She had only stated that she had taken a drug and that she

shoul d be taken to the hospital.

There is then the evidence of Pukhraj (PW9), the “tonga’
driver who took the deceased to her parents’ house at Purada.
According to himhe had taken the deceased alongwith the
appel l ant and Deva (DW2) to village Purada. Deva alighted
fromthe 'tonga near the naka of Purada village and thereafter
those persons went to village and returned after = an hour and
asked himto take themto village Sunerpur. Sadia (PW2) and
Chhogi (PW10), the nmother of the deceased, al so-acconpanied
themto Sumerpur on his "tonga’. He brought themto the
Covernment hospital at Sunerpur. According to thi's wtness
the girl (deceased) did not appear to be ill and she herself
wal ked to the hospital. This witness was declared hostile by the
prosecution and was confronted with his statenment earlier nade
to the police in the course of investigation

Such is the evidence on record. W have already noticed

the fact that the report relating to the occurrence on the basis of
whi ch the case was investigated was | odged about one year

after the occurrence and only thereafter the w tnesses were

exam ned. |t does not appear that the parents of the deceased or
anyone else formally | odged a report conpl aining of the fact

that the deceased had been poi soned by the appellant. The
record al so discloses that after receiving the report fromthe
Forensi ¢ Science Laboratory the Deputy Inspector General of
Police directed the Deputy Superintendent of Police to | odge a
report and to get a case registered against the appellant. 1In a
case of this nature one has to guard agai nst any inprovements
made by the witnesses taking advantage of considerable | apse
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of time. There is no direct evidence on record to prove the fact
that the deceased had been adni ni stered sone poi sonous

substance by the appellant. The case of the prosecution rests
entirely on the dying declaration alleged to have been nade by
her to her mother Chhogi (PW10) at her village Purada and the
second dying declaration in the formof a statement nmade to

Head Constable Amar Singh (PW7) after she was brought to

the hospital at Sunmerpur. There is really no evidence worth
nentioning to establish the fact that the appellant had a notive
to cause the death of the deceased. PW10, the nother of the
deceased has not even whispered that the appellant used to
torture her daughter when she lived with her. There is no
reference to any incident in this connection. For the first tine
after one year, the father of the deceased, PW4, Hi nmata

sought to bring in a story of his daughter telling himabout the
ill treatment nmeted out to her by the appellant. Surprisingly,
though his statenent before the police was recorded al nost one
year after the occurrence, there was no nmention of this fact in
the said statenment. W are, therefore, not persuaded to accept
the allegation regarding torture by the appellant nade for the
first tine in the course of trial by PW4. There is, therefore, no
evi dence on record to prove that the appellant had any notive

to commt the offence. In fact if one goes by the evidence of
Chuni a (PW8), the husband of the deceased, there was no

quarrel between his wife and his nother. He, however, did
nention that after delivery of the child his w fe behaved in a
pecul i ar fashion. | She | ooked bl ank in dazed and was suspi ci ous
of the fact that she was being tortured by Gods and Goddesses.
She had al so been suffering fromdysentery and fever for about

a month before her death. In fact in the alleged dying

decl arati on nade to Head Constable Amar Singh, PW7, there

is mention of the fact by the deceased herself that she had been
keepi ng unwel | for about a nonth and that she was suffering
fromdysentery and fever. Though she alleged that she was not
bei ng properly treated, she admtted that one day before the
occurrence she was given an injection by way of treatnent.

The circunstances, therefore, disclose that after child birth the
deceased was in a disturbed state of mind and was suffering
fromdysentery and fever for which she was being treated. In
fact in her dying declaration made to the police she had stated
that her mother-in-law had given her a drug froma | ong

contai ner on which the picture of rats were printed. All these
go to show that the deceased was unwel|l and was being

nedically treated

So far as the veracity of the first dying declaration is
concerned, we are not inclined to attach nmuch weight to it

because the witnesses have for the first time nmentioned about

the said dying declaration one year after the occurrence and

after the report of the Forensic Science Laboratory had becone
avail able. No one had earlier reported to the police about the
all eged dying declaration. It is, therefore, not safe to base the
conviction of the appellant on the basis of such a dying

decl arati on about which the witnesses for the first tine have
spoken after about a year of the occurrence.

This |l eaves us with the second dyi ng decl aration

al l egedly made to Head Constable Amar Singh (PW7). The

def ence of the appellant is that this statenent was recorded on a
bl ank sheet of paper after the death of the deceased. According
to the doctor, PW1, the deceased was brought to the hospital at
about 7.30 p.m and she breathed her last at 9.50 p.m PW7,
Head Constable Amar Singh admitted in the course of his

exam nation that the Tehsil dar was avail able about 1 mile away
fromthe hospital but on account of paucity of time he was not
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called for recording the dying declaration. W nay also notice
at this stage that no tinme is nentioned on the alleged dying
decl aration recorded by this witness. The reason given by PW

7 for not summoning the Magistrate to record the dying

decl arati on does not appear to us to be convincing. According
to PW7, on receiving information, he reached the hospital at
8.00 p.m and recorded the statement of the deceased. He
further stated that the deceased died within 5-10 minutes of his
recordi ng the statement and he was present in the hospital at
that tinme. This explanation does not appear to be convincing
because according to the doctor, PW1, the police had conme to
the hospital and recorded the dying declaration at 8.00 p.m and
the deceased died at 9.50 p.m The prosecution had, therefore,
abundant tinme to sumon the Magistrate for recording the

dyi ng decl aration since he was available only a mle away from
Sumer pur .

So far as the nedical records are concerned, the doctor,

PW1, adm'tted that the papers on which he had recorded the
condition of the patient till she died, had been destroyed. There
is no entry inthe out door register about the deceased having
been brought to the hospital, nor is there any reference to the
out door ticket number in the post-nortemreport. The
treatment sheet of the hospital recorded by the doctor would
have shown whet her 'she-was really treated for poisoning,
because if she had really nade such a statenent, as alleged by
the prosecution in the presence of the doctor, he would have
taken appropriate neasures. Though the doctor clainms that he
had subj ected the deceased to gastric aspiration, that was done
bef ore her dying declaration was recorded. He clainmed to have
given treatnment for respiration stinmulation and maintenance of
bl ood pressure but the condition of the deceased went on
deteriorating. Apart fromthe oral statenent of the doctor made
2 years after the occurrence, no docunmentary evidence has been
produced to substantiate his claim H's original witings on
which the treatnment given to the patient was recorded,
admttedly was destroyed by him even though he knew it to be

a nedico |l egal case, as admtted by him

There is another aspect of the matter for which there is no
explanation. This is not a case where, according to the
prosecution, the poison was adm nistered to the deceased

wi t hout her know edge or suspicious. |If one is to believe the
dyi ng decl aration one fails to understand why the deceased

woul d have swol |l en the poison given by her nother-in-law

when she had seen, as clainmed by her, that what was being

given to her was poison nmeant for killing rats. All these facts
create a serious doubt in our mnd as to whether the dying
declaration was really recorded in the manner alleged and al so
as to the veracity and truthful ness of the said dying declaration
As we have noticed earlier there is no evidence on record to
show that the rel ationship between the appellant and the
deceased were strained and not cordial. There is also evidence
on record to show that the deceased had been keepi ng unwel |

after child birth and she was being treated for her ailnments. The
Hi gh Court has observed that there was no reason for the
deceased to comit suicide. Apart fromthe fact that a person
comm tting suicide behaves with abnormality, equally there is

no reason for the appellant to comt the murder of the
deceased. That apart, the conduct of the appellant is also not
consistent with the hypothesis of her guilt. |If she had really
adm ni stered poison to the deceased she woul d not have
acconpani ed the deceased to her parents’ house at Purada and
thereafter taken her to the hospital at Sumerpur. Adnmittedly,
she was present all the time and all this only indicate her
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i nnocence in the matter. Looking to the circunmstances in which
the dying declaration was recorded by the police officer and not
by the Magistrate, and having regard to the other facts and
circunstances of the case, we are of the view that the
prosecution has not proved its case beyond reasonabl e doubt,

and in any event the appellant is entitled to the benefit of doubt.

Accordingly we allow this appeal, set aside the

conviction of the appellant and acquit her of all the charges
| evel | ed against her. She is on bail. Her bail bonds are

di schar ged.




