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ACT:

West Bengal Estates Acquisition Act, 1953: Sections
2(i), 4(1), 6(1) (e)--Explanation, 44(2a) and 44(3).

‘“intermediaries’--Notification vesti ng Est at es and
rights of Intermediaries in the State--R ght of |Internedi-
aries to retain title and possession in respect of ‘Tank
fisheries'--Crucial date for establishing that disputed | and
was used for pisciculture is the period of vesting-Existence
of fishery subsequent to vesting held irrel evant.

Adm nistrative Law Duty to give reasons--Prinary au-
thority-Appellate authority--Appellate Tribunal reversing
order of primary authority--Appellate authority shoul d
assign its own reasons as to disagreenent with reasons and
findings of primary authority--Appellate Tribunal’s ' order
based on conjectures and surmses--Held order is vitiated by
patent error of |aw apparent on the face of record.

Judicial Review Appellate authority--Findings of fact
based on no evidence or based on conj ectures and
surm ses--Power of Court to interfere, appreciate evidence
and record its own findings of fact.

Right to reason is indispensable part of sound system of
judicial review.

Words and phrases: 'Tank fishery’--'"Pisciculture’--Maning
of .
HEADNOTE:

The Jland belonging to the respondent internediaries
conprising of certain plots stood vested in the “State of
West Bengal by operation of a Notification issued  under
Section 4(1) of the West Bengal Estates Acquisition  Act,
1953. Since the plots were recorded as ’'tank fisheries’
(used as pisciculture), they stood excluded fromthe purview
of the vesting Notification under Section 6(1)(e) of the Act
and preserved to the respondent internediaries.

Subsequently the primary authority--the Assistant Set-
tlement O ficer--initiated suo noto proceedi ngs by issuing
notice to the respon-
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dents wunder Section 44(2a) of the Act for ~correction of
classification of lands on the ground that the plots were
wongly recorded as fishery plots. The respondents objected
to reclassification of the Iands by contending that in 1952
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they were granted Dakhilas to the said land by one ‘B, the
Principal |andlady, and thereafter they have been cultivat-
ing pisciculture on the said plots of the land and conduct-
ing fishery business. The Assistant Settlenent Oficer
rejected the claimof the respondents and ordered reclassi-
fication of +the plots. The respondents filed an appea
before the Tribunal (District Judge) under section 44(3) of
the Act. The Appellate Tribunal reversed the order of the
Assistant Settlenent Oficer and confirmed the origina
classification of the plots.

Against the decision of the Appellate Tribunal, the
State filed a wit petition in the Calcutta H gh Court which
di sm ssed the petition in|limne

In appeal to this Court it was contended on behalf of
the State: (i) that the Appellate Tribunal had reversed the
findings wthout considering the validity of the reasons
recorded by the Assistant Settlement O ficer; (ii) that the
Appel | ate Tri bunal had taken irrel evant factor or non-exi st-
ing factors into account and thereby its findings were based
on no evidence and hence vitiated in |aw

On behal f of the respondents it was contended that since
the Appellate Authority has recorded the findings of fact
that pisciculture wasin existence as on the date of vesting
the Supreme Court cannot interfere with the findings of fact
recorded by the Appellate Court, particularly, when the H gh
Court did not choose to interfere with the finding.

Al'l owi ng the Appeal, this Court,

HELD: 1. Gving of reasons is anessential elenent of
admi ni stration of justice. Aright to reason is, therefore,
an indispensable part of sound systemof judicial review
Reasoned decision is not only for the purpose  of show ng
that the <citizen is receiving justice, but ~also a valid
di scipline for the Tribunal itself. Therefore, statement of
reasons is one of the essentials of justice. [99C D

1.1 The appellate authority in particular a trained and
experienced District Judge is bound to consider the entire
material evidence adduced and relied on by the parties and
to consider whether the reasons assigned by the primary
authority is cogent, relevant to the
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point in issue and based on material evidence on record. The
appel l ate authority being final authority —on facts, is

enjoined and incunbent upon it to appreciate the evidence;
consider the reasoning of the primary authority and assign
its own reasons as to why it disagrees with the reasons and
findings of the primary authority. Unl ess adequate reasons
are given, nerely because it is an appellate authority, it
cannot brush aside the reasoning or findings recorded by the
primary authority. [99D; 102E- F]

2. If the appellate authority had appreciated the evi-
dence on record and recorded the findings of fact, @ those
findings are binding on this Court or the High Court. By
process of judicial review this Court cannot appreciate the
evidence and record its own findings of fact. If the find-
ings are based on no evidence or based on conjectures  or
surm ses and no reasonable man would, on given facts and
ci rcunst ances, cone to the conclusion reached by the appel-
late authority on the basis of the evidence on record,
certainly this Court would oversee whether the findings
recorded by the appellate authority is based on no evidence
or beset with surm ses or conjectures. [99A-C

2.1 In the instant case the Appellate Tribunal disre-
garded the nmmterial evidence on record, kept it aside,
i ndul ged in fishing expedition and crashed under the weight
of conjectures and surm ses. The appellate order is, there-
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fore, vitiated by manifest and patent error of |law apparent
on the face of record. The order of Appellate Tribunal is
guashed and the order of Assistant Settlenent Oficer is
restored. [103F-G 104D]

3. Tank fishery means the | ands being used for piscicul-
ture or any fishing in a reservoir or storage place whether
fornmed naturally or by artificial contrivance as a pernanent
neasure except such portion of enbanknment as are included in
a honestead or in a garden or orchard to be tank fishery.
Such lands occupied by pisciculture or fishing stand pre-
served to the intermediaries and thus stands excluded from
the operation of sections 4 and 5 of the West Bengal Estates
Acqui sition Act, 1953. But the crucial date for establish-
ing, as a fact that the pisciculture was being carried on in
the disputed land is the period of vesting. The existence of
fishery subsequent to that period is not of any relevance.
[ 100G H, 101E]

Chanber’s 20th Century Dictionary, page 829; Wbster

conprehensive  Dictionary, Vol. Il and Stroud’s Judicia
Dictionary, Vol. 11 4th Edn., page 1051, referred to.
94

3.1 In the instant case the respondents did not produce
before the Assistant Settlement O ficer either post or pre-
record till date of vesting to establish that from 1952 to
1955-56 i.e. fromthe date of obtaining settlenent till date
of vesting, the lands were recorded in settlenment records as
pisciculture of fishery. Therefore, there is - no docunentary
evi dence to establish that the [ ands were being used, on the
date of settlenment or also on the date of vesting, as pisci-
culture or fishery. [101F; 102A]

4. Admttedly the High Court did not go into any of the
guestions raised by the appellant in the wit petition. It
summarily dism ssed the wit petition. The H gh Court com
mtted error of lawin dismssing the  wit petition in
[imne. [98G 103F]

JUDGVENT:

CIVIL APPELLATE JURI SDI CTI ON: Givil Appeal No. 1422 of
1973

From the Judgnent and Order dated 5.7.1971 of the
Calcutta High Court in Civil Oder No. 1826 of 1971
T.C. Ray, G S. Chatterjee and D.P. Mikherjee for the Appel-
| ant.

P.K. Chatterjee, Ranjan Mikherjee, N.R Choudhary,
Sommat h Mukherjee and P. K. Mitra for the Respondents.
The Judgrment of the Court was delivered by

K. RAMASWAMY, J. This appeal by special |eave under
Art. 136 of the Constitution arises against the order /dated
July 5, 1971 made by the Calcutta High Court in Cvil Oder
No. 1826 of 1971 dismissing the wit petition in linmine. The
material facts are that the lands of Hal Plot Nos. 2202,
2204, 2206, 2209, 2210, 2212, 2214, 2219, 2220, 2225. 2226,
2228, 2229, 2232, 2233, 2234, 2236 and 2239 of Muza Kisho-
ri nohanpore, J.L. No. 168, P.S. Jaynagar were recorded in
the final Khaitan Nos. 143 and 144 of J.L. No. 168 as "Tank
Fi shery" (being used for pisciculture) and by operation of
s. 6(1)(e) of West Bengal Estates Acquisition Act 1 of 1954,
for short ’'the Act’ stand excluded fromits purview The
Asstt. Settlenent Officer initiated suo noto proceedings on
May 14, 1968 that they have not been properly classified and
prima facie require correction of classifications of those
l ands. Accordingly, he drew up the proceedings under
s.44(2A) of the Act, issued notice to the respondents who
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are brothers, internediaries. They filed their witten

obj ections and
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appeared through counsel. They also filed the docunents,
exam ned three w tnesses apart fromthensel ves. On behal f of
the State one M. Ranjit Kumar Dutta, Revenue O ficer.
Yadavpur Settl enment was exam ned. The objections raised by
the respondents are that the lands originally belong to Sm
Banodanmayee Dasi, Superior Landl ady, who granted to them
dakhilas Nos. 9 and 10 in the year 1359 B.S. i.e. 1952 A D.
Thereafter they have been cultivating pisciculture in the
said lands. They got enbanknent raised around the |and. They
have been conducting fishery business. In the fields survey
the property was recorded in their nane as the occupiers. On
account of the injunction issued 'by the H gh Court the
attestation in the original settlement was not effected.
VWen they approached the Juni.or Land Revenue Oficer for
recei pt- of the rents, after due enquiry by endorsement dated
April 130, 1958 A.D., the Tehsildar made an endorsenent on
the body of the receipt "for Pisciculture". They were con-
ducting fishery in a large scale. They had applied to the
Chief Mnister Dr. B.C. Roy for a loan of Rs.25,000. An
endorsenent on the application was made by the concerned
Secretary. When the m screants sought to disturb the enbark-
nments, they nade a conplaint to the police, who initiated
action in this regard. Agricultural |Incone-tax Departnent
| evied on theminconme-tax relying on pisciculture being done
by the respondents.

The Asstt. Settlenent Oficer  considered the entire
evi dence on record in great detail like Cvil Court and held
that the three witnesses exam ned in proof of the  respond-
ents conducting pisciculture in the disputed plots of |ands
are interested and brought up witnesses for the detailed
reasons given in support thereof; the respondents did not
produce the report of the Junior Revenue O ficer who direct-
ed to accept the rents fromthe respondents. Admttedly, al
the lands stood vested in the year 1955-56 in the State by
operation of the notification issued under s. 4(1) of the
Act. Though the settlement was stated to have been obtained
from the Principal Landlady in the year 1952 (1359 B.S.),
they did not produce any pre or post settlement records for
the period upto 2955-56, the year of vesting, to establish
that the disputed | ands are recorded as tank fishery. M-
R K. Dutta exami ned on behalf of the State stated that  he
nmade |ocal inspection on April 11. 1968 ~A D. - and found
recorded the class of land in 18 days (plots). Serial Nos.
2202, 2204, 2206. 2209, 2210, 2212, 2214, 2219, 2220.2225.
2226. 2228, 2229, 2232, 2233, 2236 and 2239 wthin  that
Mouza. The present Days (Plots) Nos. 2206, 2239, 2229, 2225,
2212, 2219, 2220 are snall Dobas i.e. "ponds" and he did not
find any sign of pisciculture in those plots. Plot Nos. 22
10, 2209, 2233 and 2234 are blind canals. There was no
connection whatsoever of those plots with river or big
canal s.
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He stated that there was water within those days (plots),
but he did not find any sign of pisciculture therein. He did
not find any water in plot Nos. 2202, 2232, 2204, 2214,
2236, 2239, 2228 and 2226 either existing or drained in
those plots. Danga (elevated |and) "Layek Jangal Bheter"
(like jungle inside). "Layek Jangal" (jungle outside) and
there was no water at all. He al so made | ocal enquiries from
ot her persons in the nei ghbourhood and they testified to the
same fact. He adnitted that adjacent to these plots there
were two plots, nanely, plot Nos. 2201 and 2235, but outside
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the disputed | ands wherein pisciculture was being carried
out in those plots at the tine of inspection. He also stated
that the people exam ned by himhave stated that till date
the lands remained in the sane condition. In the settlenent
plan (map) the plots were not classified as pisciculture.
Only two plots i.e. 2201 and 2235 were classified as pisci-
cul ture.

It may be stated at this juncture that though M. Dutta
was subjected to gruelling cross-examnation at great |ength
on the nature of pisciculture and characterstics etc. as
regards the existence of the condition of the lands at the
time of his inspection and that he did not find any trace of
carrying pisciculture, no cross-examnation was directed nor
was suggested to the contrary. The Asstt. Settlement Oficer
after consideration of the entire evidence found that the
respondents clained to have started fishery after obtaining
settlenent from landlady in the year 1952, they adnitted
that Khasra enquiry was conducted in the year 1954 (1361
B.S. ) in their presence and exami ned witnesses. The Enquiry
Oficer 'did not enter in the Khasra record that any pisci-
culture was being carried on in any disputed plots except
plot Nos. 2201 and 2235. On-the other hand he noted that
there is no fishery in any of those plots except those two
specified plots. The vesting of plots under the Act took
place in the year 1955-56. Except the receipt issued by the
Tehsildar, no docunentary evidence of paynent of rent has
been produced. The Tehsil dar had no business to wite on the
receipt "for pisciculture", nor record of enquiry nade by
Juni or Land Revenue Oificer in this regard was produced. It
is, therefore, clear that in the Khasra enquiry it was not
recorded that the suit plots are fishery and in-none of the
plots it was recorded that any pisciculture was being con-
ducted. The attestation took place in July 1959, i.e. after
seven years from 1359 B.S. (1952) the year so settlement and
three years fromthe date of starting the so called fishery.
No docunentary evidence except the solitary receipt which
was rejected by the Asstt. Settlenent O ficer was produced
to show that any pisciculture was being conducted. The
recei pt given by the Tehsildar is obviously to -accommopdate
the respondents. There is no sufficient
97
proof of laying any road to carry the fish from the -said
plots. Sri Atul Kumar Sahoo, one of the respondents, when
was examned as a witness admtted it. Admttedly, fishery
was carried out in plot Nos. 2201 and 2235 which-are _I'inked
up with river Alian Khal with tide but they are not part of
lands in dispute. None of the plots which are subject nmatter
of the suit is linked up with river or any big (' canal wth
tide.

Wth regard to making an application to the Chief Mnis-
ter the copy has not been produced. There is no"-evidence
whet her these plots of |ands having been nmentioned iin that
application. Since, admttedly, the respondents are ' having
fishery in plot Nos. 2201 and 2235, it was likely that the
loan application would relate to those plots. The tota
extent of the disputed land is about 550 Bighas. Even ac-
count books show ng i ncone and expenditure of fishery were
not produced, though time was allowed to produce the docu-
ments nore than once. Sone |ands are dry lands and some
lands are with the shrubs inside river enbanknment and out-
side. So the question of fishery over those plots does not
arise. Only to refute this factual situation the respondents
tried to patch it up by saying that these plots were dried
up for sone nonths in every year. But they have failed to
prove the existence of any fishery over those plots by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

adduci ng sufficient and reliable evidence. Wen there is no
evidence to show the existence of fishery in any of the
disputed plots, it is obvious that plots were wongly re-
corded as fishery. Primary authority considered the ora
evidence and rejected it for valid reasons and ordered that
the classification of plot Nos. 2202, 2239, 2225, 2232,
2204, 22 10, 2234, 22 14. 2236, 2228 and 2226 in. Hal Kha-
tian Nos. 134 and 144 within Muwuza Kishorinmhanpore, J.L.
No. 168, P.S. Jaynagar as recorded as "Ghert" and piscicul-
ture in colum No. 23 should be deleted and instead the
classification of plots Nos. 2202 and 2209 should be record-
ed as 'Layek Jungle Qutside’ plot Nos. 2202, 2204, 2236 and
2228 shoul d be recorded as ’'Layek Jungle Qutside’ . Plot Nos.
2201, 2234 should be recorded as 'pond’, 22 14 and 2226
shoul d be recorded as ’'Danga’. Recording in colum No. 23 to
the effect 'pisciculture in plot Nos. 2209, 2229, 2206, 22
12, 22 19, 2233 and 2220 shoul d be del et ed.

Against this order an appeal was filed before the Tri bu-
nal (IXth Addl. District Judge, Alipore) under s. 44(3) of
the Act which by Judgnent dated March 4, 1971 in E.A. No. 49
of 1968 -in one paragraph-with cryptic order assuming the
role of an adnministrator reversed the order of the A S O
The concl usi ons, wi thout discussing the evidence recorded by
the Appellate Judge arethat in the C S. Khatain he found
that these | ands were recorded as Layek Jungle Vitar and
98
Bahi r, doba pukur and Khal. He had gone through the R S. Mp
and fromthe map he found no sign of jungle as against the
di sputed | ands. One salt manufacturing conpany was in occu-
pation of the disputed |and before the respondents took
settlenent fromthe original landlady. The existence of salt
manuf act uri ng conpany shows that there was salt water on the
di sputed lands. Wth a view to devel op the land they applied
for the loan to the Chief Mnister on NMay 25, 1955. . That
shows that there exists fisheryin the disputed land. The
Juni or Land Revenue O ficer found-on May 11, 1958 after
i nspection the existence of fishery. Therefore, it 'shows
that on the date of vesting there exists fishery in the
| ands. Local witnesses who were exam ned support the ‘exist-
ence of fishery for a pretty long time. Against this there
is no rebutting evidence adduced by the State. Accordingly
he set aside the order of the Asstt. Settlenment O ficer ~ and
confirmed the original classification. The State filed the
wit petition and the High Court, as stated earlier, dis-
mssed the wit petitionin |limne

Shri  Roy, the learned St. Counsel appearing for the
State contended that the Asstt. Settlement Oficer has
carefully assessed the evidence and recorded the findings.
The Appellate Tribunal has reversed the findings without
considering the validity of the reasons recorded by the
Asstt. Settlement O ficer. It has taken irrelevant - factors
or non-existing factors into account and thereby the | find-
i ngs recorded by the Appellate District Judge is based on no
evidence. On the other hand it is beset with conjecture -and
surm ses. Shri Chatterji, the |l earned Sr. Counsel appearing
for the respondent’s contended that the appellate authority
has recorded the findings of fact that pisciculture was in
exi stence as on the date of vesting. This Court cannot
interfere wth the findings of fact recorded by the appel-
late court, in particular, when the Hgh Court did not
choose to interfere with the finding. The record in the
settlenent refers that the |ands are used for pisciculture.
It is open to the State to establish that the |ands are not
being used as pisciculture. Inits absence the findings
recorded by the appellate court is one of fact and this
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Court cannot interfere with that finding.

Admittedly the H gh Court did not go into any of the
guestions raised by the appellant in the wit petition. It
summarily dismssed the wit petition. Therefore, what we
have to read is only the orders of the Appellate Tribuna
and the Asstt. Settlement Oficer--the primary authority
together with the record of evidence. Counsel took us
through the evidence to show that the findings recorded by
the appellate Judge are based on either no evidence or
surmi ses and con-
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jectures. We have given our anxious consideration to the
respective contentions and consi dered the evidence on record
once again. It is indisputably true that it is a quasi-
judicial proceeding. If the appellate authority had appreci-
ated the evidence on record and recorded the findings of
fact, those findings are binding on this Court or the High
Court. ~ By process of judicial review we cannot appreciate
the evidence  and record our own findings of fact. If the
findi ngs ‘are based on no evi dence or based on conjectures or
surm ses —and - no reasonable man woul'd on given facts and
ci rcunst ances, cone to the conclusion reached by the appel-
late authority on the basis of the evidence on record.
certainly this Court would oversee whether the findings
recorded by the appellate authority is based on no evidence
or beset with surm ses or conjectures. Gving of reasons is
an essential element of adm nistration of justice. A right
to reason is, therefore, an indispensable part of sound
system of judicial review Reasoned decision is not only for
the purpose of showing that the citizen is ‘receiving jus-
tice, but also a valid discipline for the Tribunal itself.
Therefore, statement of reasons is one of the essentials of
justice.

The appellate authority in particular a trained and
experienced District Judge i's bound to consider the entire
materi al evidence adduced and relied on by the parties and
to consider whether the reasons assigned by the primary
authority 1is cogent, relevant to the point in Jissue and
based on material evidence on record. The District Judge has
forsaken this salutary duty which the legislature obviously
entrusted to him The question, therefore, is whether the
reasons assigned by the appellate tribunal are based on no
evidence on record or vitiated by conjectures or surm ses.
For appreciating this point it is necessary to ook intothe
purpose of the Act and rel evant provisions therein. The Act
has been made to acquire the estates, all rights. of" inter-
nmediaries therein and of certain rights of raiyats and
trader raiyats of non-agricultural tenants in occupation of
the lands conprised in the State. Section 4(1) enpowers the
State Government to issue notification under the Act/ from
time to tine declaring that with effect fromthe date nen-
tioned in the notification all estates and all rights of
every internediary in each such estate situated in the
district or a part of the district specified in the notifi-
cation "shall vest in the State" free fromall incunbrances.
The procedure has been provided in this behalf in sub-sec-
tion (2) to (6) of s. 4 of the Act, the details of which are
not relevant for the purpose of this case. The effect of the
notification as adunbrated in s. 5 thereof is that al
grants of, and confirmation of titles to, estates and rights
therein, to which the declaration applies and which were
made in favour of the internediaries shall determnine
100
Thereby, by statutory operation the pre-existing rights and
all grants of and confirmation of the titles to the estate
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and the rights therein statutorily have been determ ned by
i ssuance and publication of the notification under s. 4(1)
read with s. 5 of the Act. Section 6 of the Act enploying
non- obstante cl ause carved out exceptions to the operation
of ss. 4 and 5 and preserve the right of internediary to
retain possession and title of certain land in certain
ci rcunst ances. Sub-section (1) postul ates thus:
"Notwi t hst andi ng anyt hing contained in Sections 4 and 5, an
intermediary shall, except in the cases nentioned in the
proviso to sub-section (2) but subject to the other provi-
sions of that sub-section be entitled to retain with effect
fromthe date of vesting--

(e) tank fisheries;

Expl anation--"tank fishery" means a reservoir or place for
the storage of water, whether fornmed naturally or by excava-
tion or by construction of -embanknents, which is being used
for pisciculture or for fishing, together with the subsoi
and the banks of such reservoir or place, except such por-
tion of /the banksas are included in a honmestead or in a
garden or' orchard and includes any right of pisciculture or
fishing in such reservoir or place."

A reading of these provisions clearly indicates that
notwi t hstanding the determination of pre-existing rights,
titles and interest of the holders of the estate in the
notified estate, subject to proviso to subsection (2) and
ot her provisions of sub-section, sub-section 1(c) retains
the rights and possession of internediary in respect of tank
fisheries. Tank fishery neans the l'ands being used for
pi sciculture or any fishing in a reservoir or storage place
whet her formed naturally or by artificial contrivance as a
per manent neasure except such portion of enbanknment as are
included in a homestead or in a garden or orchard to be tank
fishery. Such |ands occupied by pisciculture or  fishing
stood preserved to the intermediary. “1n Chanber’'s 20th
Century Dictionary at page 829. the word ’'pisciculture
defined to mean "the rearing of fish by artificial nethods".

In Webster Conprehensive Dictionary, Vol. Il 'pisciculture
neans hatching and rearing of fish. In Stroud s Judicia
Dictionary, Vol. 1I, 4th Edition at page 1051 the term
"several fishery’
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is sonetinmes said to be a right of fishing in public waters,
whi ch may be exerci sabl e by many people. Therefore, when by
neans of reservoir a place for storage of water  whether
formed naturally or by excavation or by -construction of
embankment, is being used for pisciculture or for fishing is
obviously a continuous process as a source of Iivelihood.
woul d be "tank fisheries’ within the neaning of s. 6(1)(e).
Such tanks stand excluded fromthe operation of ss. 4 and 5.

The question, therefore, energes whether the disputed
plots are tank fisheries. Undoubtedly, as rightly “contended
by Shri Chatterji that if the findings recorded by the
appel l ate tribunal that the disputed plots of land are  tank
fisheries, are based on evidence on record, after its due
consideration in proper perspective certainly that finding
is binding on this Court, as being a finding of fact. The
finding recorded by the appellate tribunal is based on five
grounds, nanely- nonexistence of the forestry in the map
maki ng application for |oan’ revenue receipts produced by
the respondent; previous salt cultivation and the ora
evi dence adduced on behal f of the respondents. Yet another
ground is absence of rebuttal evidence by the State. W have
al ready noted the findings recorded by the Asstt. Settl enent
Oficer. They need no reiteration. M. Dutta examned on
behal f of the State made personal inspection. The contention
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of Shri Chatterjee is that he inspected the land in the year
1968, but the relevant date is of the year 1952 and there is
no evi dence contrary to the existence of land in 1952 being
used for pisciculture. It is true that the crucial date for
establishing, as a fact that the pisciculture was being
carried on in the disputed land is the period of vesting,
nanel y, 1955-56. The existence of fishery subsequent to that
period is not of any relevance. Adnittedly. the respondents
did not produce before the Asstt. Settlement O ficer either
post or pre-record till date of vesting to establish that
from1952 to 1955-56 i.e. fromthe date of obtaining settle-
ment till date of vesting, the |lands were recorded in set-
tlenent records as pisciculture or fishery. Admttedly, in
1954 the Khasra enquiry was conducted in the presence of the
respondents. The findings recorded in the rel event colums
are that no pisciculture or fishery was being carried on
except in two plots i.e. 2201 and 2235 which are not subject
matter of enquiry but are situated adjacent to these | ands.
Those findings were not challenged at any tine. The report
of the Tehsildar directing paynment of the |and revenue was
not produced. Wiat was produced is only receipt on the body
of which an endorsenent "for pisciculture" was made by the
Tehsildar. The reason given by the Asstt. Settlenent Oficer
inrejecting the receipts was that there was no need for the
Tehsildar to wite "for pisciculture" and that was not the
practice. This finding was

102

not disputed by the appellate Judge. Therefore, there is no
docunentary evi dence to establish that the | ands were being
used, on the date of settlenment or also on the date of
vesting, as pisciculture or fishery. The finding recorded by
the Asstt. Settlenment Oficer is based on the evidence given
by M. Dutta, who on personal inspection, found that the
 ands remained in the sane condition fromthe date of ' vest-
ing till date of his inspection inthe vyear 1968. This
finding was also not contradicted in the cross examnation
of M. Dutta, though he was subjected to gruelling cross-
exam nation. Therefore, the finding that the State has not
produced any rebuttal evidence is palpably wong on the face
of the record. The further findings that the nap does not
indicate that there exists any forestry, is also-a conclu-
sion reached by the appellate authority without discussing
the evidence of M. Dutta who had stated in his evidence
that there are shrubs outside and inside the lands'in dis-
pute. It is the specific case of the respondents that they
made enbanknent, but M. Dutta finds that there was no
enmbankment to any of the plots. That was also a finding
recorded by the Asstt. Settlenent Oficer. There is no
di scussion by the appellate authority of the evidence given
on that count. Though witten objections were filed and
evi dence was adduced by the respondents, neither- in the
objections nor in the oral evidence tendered by the two
respondents or their witnesses it was shown that the 'Iands
were used earlier for salt cultivation by erstwhile |and-
hol der. Therefore, this is an extraneous factor which the
District Judge picked fromhis hat without any foundation

The solitary revenue recei pt produced by the respondents was
rejected by the Asstt. Settlement Officer for cogent rea-
sons. The appellate authority being final authority on
facts, 1is enjoined and incunbent upon it to appreciate the
evi dence; consider the reasoning of the primary authority
and assign its own reasons as to why he disagrees with the
reasons and findings of the primary authority. Unless ade-
guate reasons are given nerely because it is an appellate
authority, it cannot brush aside the reasoning or findings
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recorded by the primary authority. By nere recording that
Dakhilas (rent receipts) show that |ands are used as pisci-
culture is a finding without consideration of the relevant
material on record. The other finding that respondent ap-
plied to the Chief Mnister for loan and that it would
establish that the | oan amobunt was utilised for devel oping
fishery is also a surm se drawn by the appellate authority.
It is already seen that admittedly the respondents have pl ot
Nos. 2201 and 2235 in which they have been carrying on
fishery operations. The application said to have been filed
before the Chief Mnister has not been produced. The account
books of the respondents have not been produced. When the
docunentary evi dence, which being the |ust evidence, is
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avai |l abl e but not produced an adverse inference has to be
drawn by the Tribunal concerned agai nst the respondents for
non- producti on and-had it been produced, it would have gone
agai nst- the respondents. A police conplaint was said to have
been nmde concerning disturbance in the enjoynment of the
l ands in question. No docunentary evidence was produced or
summoned. - Even if it is done it mght be self serving one
unl ess there is a record of finding of possession and enjoy-
ment by the respondents for fishery. Even then also it is
not binding on the State nor relevant in civil proceedings.
The contention /of Shri Chatterjee that it is the duty of
the appellant to produce the record to repudiate the find-
ings recorded by the appellate authority is wthout sub-
stance. In a quasi-judicial enquiry is for the parties who
relied wupon certain state of facts in their favour have to
adduce evidence in proof thereof. The proceedi ngs under the
Act is not like atrial in a Cvil Court and the question of
burden proof does not arise. In the absence of abduction of
the avail abl e docunentary evi dence, the necessary concl usion
drawn by the Asstt. Settlenent Oficer that the |oan appli-
cation nade m ght pertain to plot Nos. 2201 and 2235 is well
justified. The appellate authorityis not justified in |aw
to brush aside that finding. The other finding that the
wi t nesses exam ned on behal f of the respondents support the
exi stence of the fishery for a pretty long tinme is also
wi t hout discussing the evidence and assigning reasons in
that regard. The Asstt. Settlement  Oficer extensively
consi dered the evidence and has given cogent reasons which
were neither discussed nor found to be untenable by the
appel l ate authority. Thus, we have no hesitation in com ng
to the conclusion that the Appellate Tribunal disregarded
the material evidence on record, kept it aside, indulged in
fishing expedition and crashed under the weight of conjec-
tures and surmses. The appellate order is, therefore,
vitiated by mani fest and patent error of |aw apparent on the
face of the record. Wien so much is to be said and judicia
revi ew done, the High Court in our considered view, - commt-

ted error of lawin disnmissing the wit petition in limnne
In the facts and circunstances of this case, in particular
when the litigation has taken well over 28 years till  now,

we find it not a fit case toremt tothe H gh Court  or
Tribunal for fresh consideration.

It is contended that the respondents are entitled to the
conputati on of holding under the Act, since they are pos-
sessed of sone other lands. W direct that if any determ na-
tion of total holding of the |ands including plot Nos. 2201
and 2235 and any other lands are to be nmade under the Act or
any other Land Reform Law singly or conjointly it is
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open to the appropriate authorities to determ ne the hold-
ing of the respondents in accordance with law after giving
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reasonabl e opportunity to the respondents and the State
after excluding the plots of |lands in dispute

Shri Roy, l|earned counsel for the State repeatedly
asserted that the lands no longer remain to be fishery |1|and
and becane part of urban area around the Calcutta Cty and
buil ding operations are going on. On the other hand the
counsel for the respondents asserted to the contrary. W
have no definite evidence on record. Therefore, if the |ands
are still found to be capable of using for fishery purpose
and in case the State intends to lease it out for fishing
operations, to any third party, as per rules in vogue, first
preference my be given to the respondents. subject to the
usual termnms. as per the procedure prevalent in the State of
West Bengal in this regard.

Accordingly, we quash the order of Appellate Tribuna
dated March 4. 1971 and restore the order of the Asstt.
Settlement Oficer elated July 12. 1968.

The  appeal is allowed accordingly and the parties are
directed to bear their respective costs.

T.N A Appeal al | owed.
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