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ACT:

Indian Arbitration Act, 1940 (10 of 1940), ss. 5, 11
30--These sections whether violated by r. 111(3) of the
Rules of Arbitration of the Indian Chanber of Comerce
Calcutta--Said Rule enpowering Registrar of Tribunal of
Arbitration not to disclose names of arbitrators appointed
by Chamber to a party who was not menber of
Chanber - - Appoi nt rent of - arbi trator whether not conplete if
nanme of arbitrator not disclosed to par ty- Comrer ci a
practice of not disclosing names--Justification for.

HEADNOTE:

A contract was entered into between the appellant and
the respondent in 1964 for sal e of 200 bags of Cone /yarn
The contract inter alia conrained the condition that in
case of any dispute arising out of the contract "the natter

in dispute shall be referred to the arbitration of the
I ndi an Chanber of Commerce whose decision shall be binding
on both the parties". The appellant was not a nmenber of

the said Chanber of Commerce; the respondent was On dispute
arising between the parties and being referred to the
Chanmber for arbitration the appellant wote to the Registrar
of the Tribunal of Arbitration of the Chanber to intimate to
it the names of the persons constituting the court to enable
the appellant to ascertain whether they were independent and
di sinterested persons. The Registrar refused to disclose the
nanes on the ground that under the rules of the Chamber they
could not be disclosed to a non-nenber. On  persistent
refusal to disclose the names the appellant filed an
application under s. 33 of the Indian Arbitration Act, 1940
bef ore the Calcutta H gh Court the application was
di sm ssed, whereupon appeal by special leave was filed in
this Court. It was urged that the non-disclosure of the
nanes of the arbitrators by the Registrar was violatire not
only of the rules of natural justice but also infringed the
provisions of the Arbitration Act. It was contended that
there was a conflict between r. 111(3) of the Rules of
Arbitration of the Chanber of Commerce and ss. 5 and 11 or
s. 30" of the Act.
HELD: The appeal mnust be di sm ssed.

( 1) The power given to the Registrar not to disclose




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

nanmes of the menbers of the arbitration court to non-nmenbers
is discretionary 'and he is not bound in every case to
refuse to disclose the nanes. At any rate as soon as the
proceedi ngs commence the parties will know the nanes of the.
arbitrators and objection can be taken at that stage. Under
s. 5 of the Arbitration Act it is not essential that the
authority of an appointed arbitrator should be got
revoked bef ore the comencenent of t he arbitration
pr oceedi ngs. Section 11 contenplates a stage subsequent
to the arbitrator entering on the reference. There is thus
no conflict between r. 111(3) of the Rules of Arbitration of
the Chanber and ss. 5 and 11 and 30 of the Act. These Rules
do not interfere with or take away the powers and
jurisdiction of the court under the aforesaid provisions.
The appellant itself had agreed to subnit to the arbitration
of the Chanber which neant that it was bound by all the

Rules of Arbitration of the said body. No illegality or
invalidity could be projected into the agreenent by the
presence of r. 111(3). [434 CF].

430

(ii) ~The statenent in Russel on Arbitration (17th Edn
p. 207) that the appointnment of an arbitrator by a party is
not compl ete w thout conmmunication hereof to the other party
could be of no avail to the appellant since in the present
case the appointnent of the arbitrator, nanely, the Chanber
of Commerce, was in every sense conplete. [434 G H|

(iii) The rule objected to by the appellant is part of
the 1long standing practice of Chanbers of Conmerce in this
country its justification being the elimnation of al
possibility or chance of a party trying to~ influence the
menbers of the Arbitration court before they enter upon or
proceed with the reference. [435 C D

Unreported judgnment of Calcutta H gh  Court in_ Suraj
Ratan Birany v. Hi ndustan Mdtors Ltd. decided onApril 10,
1964, di sapproved.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil ‘Appeal No. 1658 of 1966.

Appeal by special |eave fromthe judgnment and order
dat ed Novenber 19, 1965 of the Calcutta High Court in Matter
No. 213 of 1964.

D.N. Mukherjee, for the appellant.
A.N. Sinha and B.P. Jha, for the respondent.
The Judgnent of the Court was delivered by

Grover, J. This is an appeal by special leave from a
judgrment of the Calcutta H gh Court dismissing (a petition
filed under s. 33 of the Indian Arbitration Act, hereinafter
cal l ed the Act.

A contract was entered into between appellant-and the
respondent on January 28, 1964 for sale of 200 bags of Cone
yarn. The contract inter alia contained the follow ng terns
and conditions:

"(a) In case of any dispute arising out
of this contract the matter in dispute shal
be referred to the arbitration of the Indian
Chanber of Conmerce whose decision shall be
bi ndi ng on both the parti es.

(b) The Court at Calcutta alone and no
ot her court what soever shall have jurisdiction
to entertain and try suits in respect of any
claimor disputes arising out of or under this
contract or in any way relating to the sane".

Certain disputes arose between the parties relating to the
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supply of goods and the respondent demanded a paynent
of Rs. 25,658.90 as price of the goods alleged to have been
supplied. The appellant naintai ned that the said goods were
not according to the contract and had been rightly rejected.
431

The appellant did not happen to be a menber of the
I ndi an Chanber of Commerce, Cal cutta, whereas the respondent
was a nenber. The dispute having been referred to the
Chanber the appellant wote to the Registrar of the Tribuna
of Arbitration of the Chanber of Comrerce to intimate the
nanes of the persons constituting the court to enable the
appel lant to ascertain whether they were independent and
di sinterested persons. 'The Registrar sent a reply saying
that the nanes of the arbitrators constituting the court
could not be disclosed to the appellant as it was a

nonnenber . Later on a list. of the office-bearers and
comm ttee nenbers-was sent but-according to the appellant
the nanes of the arbitrators were not disclosed. In

Septenber / 1964 the Registrar intinmated that the neeting of
the court of the arbitrators would be held on Septenber 24,
1964. There was further correspondence.. The appellant’s.
attorney again sought information regarding the names and
particul ars of the  arbitrators but wi t hout success.
Utimtely the appellant filed an application under s. 33 of
the Act. The case /of the appellant was that the arbitration
agreenment contained in the contract was void and ineffective
as clauses (a) and (b) reproduced above were in conflict
with each other ‘and that the Rules~ of the  Tribunal of
Arbitration of the Indian Chanber of Commerce were illega
and void. The High Court repelled all the contentions
rai sed before it and dism ssed the application
The nmain enphasis before us has been laid by |earned
counsel for the appellant on R 11l of" the Rules of
Arbitration of the Indian Chanber _of Commrerce which
according to him comes into conflict with the provisions of
the Act. That Rule provides that the Tribunal shall consist
of such persons as may be selected by the Cormittee of the
Chanber fromtine to tine. Sub-Rule ( 3 ) reads
"The Conmittee may, at any tine if t hey
think proper so to do, add to the said |Ilist
the names of other persons qualified as
af or esai d. A list of the nenbers of the
Tri bunal conplete for the tinme: being shall be
kept by the Registrar, and shall always  be
open for inspection by nmenbers on -application
and at the discretion of the Registrar, also
by persons ot her than menbers".
It is wurged that the non-disclosure of the names of. the
arbitrators by the Registrar is violative not only of the
rul es of natural justice but also infringes the provi si ons
of the Act. Before the H gh Court and before us - reliance
has been placed on an unreported judgment of the Calcutta
Hi gh Court in Matter No. 95 of 1963 (Suraj Ratan Binany V.

H ndustan Mdtors Ltd.)(1). In that
Deci ded on C--4-964.
432

case a simlar contention had been raised and it was held
that if the names of the arbitrators were not known to the
parties wuntil the award was filed the parties would not be
in a position to know whether the arbitrators had
m sconduct ed t hensel ves entailing renpoval under s. 11 of the
Act or a case had arisen for noving the court under s. 5 of
the Act for leave to revoke the ,authority of an appointed
arbitrator. In the judgment under appeal, however, that
view was not followed and it has been held that the
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Arbitration Rul es of the Chanber of Commerce did not offend
any of the sections of the Act as the powers of the court
under ss. 5 and 11 rennined unaffected by the aforesaid
Rul es.

In our judgment there is no nerit in the challenge to
the validity of the arbitration agreenent on the ground that
the Rules of the Indian Chanber of Comrerce which is to be
the arbitrator, enable the Registrar of that Chanber to
wi t hhol d di scl osure of the nanes of the Arbitration Court to
a party which does not happen to be a nenber of the Chanber.
The power given to the Registrar is discretionary and he is
not bound in every case to refuse to disclose the nanes. At
any rate, as soon as proceedings before the arbitrators
conmence both parties are in a position to know the nanes
and particulars of the arbitrators and if there is any
objection on well known grounds to their conducting the
arbitration the sanme can be taken at that stage. Under s. 5
it is not essential that the authority of an appointed
arbitrator should be got revoked before the commencenent of
the arbitration proceedings. Section 11 contenplates a
st age subsequent to the arbitrators entering on t he
reference. W can see no conflict between Rule Il (3 ) of
the Rules of Arbitration of Chanber of Conmerce and ss. 5
and 11 or s. 30 of the Act. These Rules do not interfere
with or take away the powers and the jurisdiction of the
court under the aforesaid provisions. It nust be renenbered
that the appellant agreed to subnmit to the -arbitration of
I ndi an Chanber of 'Conmmer ce whi ch meant that it was bound
by all the Rules of Arbitration of the said body. No
illegality or invalidity can be projected into the agreenent
by the presence of Rule I11(3).

Qur attention has been drawn to a statement in Russell on
Arbitration, 17th Edn., at page 207 that the appoi ntment of
an arbitrator by a party is not conpl ete wi t hout

conmuni cation thereof to the other party. This Rule can be
of no avail to the appell ant because in the; present case
the arbitrator was known, the arhbitrator being the Chanber
of Commerce. Under its Rules the Chanber is authorised to
del egate its power to a smaller body. As the Rules were
expressly or by necessary inplication incorporated into the
contract the Chanber woul d have the power to -appoint a
court, by its Registrar, to decide the dispute. The
appointnent of the arbitrator was thus conplete in~ every
sense in

433

the present case. It could not be said that it would
become conpl ete only when the names of persons constituting
the court of arbitration were comuni cated. Those persons
only discharge the duty which lay on the Chanber in the
matter of arbitration.

It is noteworthy that the Rul es of Chanber of © Commrerce
in various parts of the country contain provisions 'simlar
to the one the validity of which has been i nmpugned. For
i nstance Rule V(4) of the Rules of Bengal Chanber  of
Commerce provides that the nanes or name of the persons  or
person constituting the court shall not ordinarily be
di sclosed to the parties nor shall the parties be entitled
to such in,formation as of right. A simlar rule is to be
found in bye-law 8 of the Bombay Chanmber of Commerce and
Rule WV(5) of Arbitration Rules of Mdras Chanber of
Commerce. |t appears that the aforesaid Rul e which has been
franed by all these bodies of |ong standing and experience
in the field of business is based on the elinmination of al
possibility or chance of a party trying to influence the
menbers of the Arbitration Court before they enter upon or
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proceed with the reference. It is axionmatic that as soon as
a party appears before themor the arbitrati on proceedings
comence the nanes of the arbitrators can no |longer remain a
secret and it is always opento a party to initiate:

proceedi ngs on the ground of bias or prejudicial interest
even at that stage or after the award is nade.

The appeal fails and it is dismssed. There wll be no
order as to costs.

G C

Appeal dism ssed
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