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Wth

Crim nal Appeal No.379 of 2008
(Arising out of SLP (Crl.) 3316 of 2006)

Dr. ARIJIT PASAYAT, J.

1. Leave granted.
2. These two appeal s are directed agai nst the conmon
judgrment of the Utranchal Hi gh Court.

3. Chall enge in this appeal is to judgnent of ‘a Division
Bench of the Uttaranchal Hi gh Court which di sposed of
Criminal Reference No. 2 of 2004 and two Crininal Appeal

Nos. 45 and 46 of 2002. The two crimmnal appeals were filed
by Liyakat the present appellant and co-accused Snt. Zahira.
The reference was necessitated as the Learned Additional
District and Sessions Judge, |st Fast Track Court Hardwar

has awarded death sentence to the accused Liyakat.

awar ded death sentence to accused Liyakat. —He had al so

awar ded sentences of inprisonnment for life to Zahira and the
accused No. 3. Both of themwere convicted for offences

puni shabl e under Sections 302 and 201 of the I|Indian Penal
Code, 1860 (in short the "IPC ). The trial court, however had
acquitted Accused Nos. 2 and 4 nanely Riyasat and Jeewani .

4. Noor Alamwas child of PW1 Rashid and his wi fe PW?2
Nasreen. PW1 Rashid and PW2 Nasreen used to reside in the

nei ghbour hood of Jeewani, original accused No. 4. On the
fateful day i.e. on 12th day of January, 1999, Nasreen was
sitting alongwith her child in the courtyard of Culam s house,
who i s husband of original accused no.4 Jeewani. At that time
Zaheera, Jiwani, Liyakat and Riyasat were also there. Her
husband Rashid, P.W 1 cane there and asked his wife to go
with himto feed fertilizer to the standing crop in the field.
However, Nasreen declined to go with himas there was nobody
to | ookafter Noor Alam Hearing this, Jeewani and other
accused persons told that they will [ook after the child and she
could leave the child with them P.W3 Brahm Pal and one

Ri shipal were also there at that tinme. The child was |eft by
Nasreen with the accused persons and she | eft the place

al ongwi t h her husband. Wen both of themreturned at about

4 O clock, they straightaway went to the house of Gulam and
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enqui red about Noor Alam Accused told themthat Noor Al am

was playing in the vicinity only. However, they could not find
the child. They searched for the child for the rest of the day
and night and even on 13th of January, 1999, but to no effect.
However, in the nmorning of 14th, when Rashid was searching

for child alongwi th Brahnpal, Bhagwan and Yasin, they

searched the house or hut of Liyakat and saw that in the
northern corner of that hut, foot of small child was protruding
out of the ground. Seeing this Rashid reached to the Police
Station, Laksar and reported the matter.

5. A case was registered on that basis and the Incharge of
the Police out-post (Chauki) was infornmed on wreless and
received the nessage. O P. Sisodia PW8 with other officials
reached the house of the accused and in presence of the

wi t nesses, body of Noor Al am which was buried in the pit in
the northern corner of the hut was recovered. Panchnama and
other formalities were conpleted and on that very day all the
accused persons were arrested.

6. The prosecution relied on eight witnesses. They being the
parents of the child PW1 Rashid and PW2 Nasreen and two

ot her witnesses PW3 Brahm Pal and PW4 Rishipal. They al
supported the prosecution story. Besides them PW6 Dr. RK
Pande is the nedical officer, who had conducted post nortem

on the dead body and PW7 Rishipal and PW8.. O P. Sisodia

are the police wtnesses.

7. Case of the prosecution in-short was that appell ant

Li yakat, Riyasat, Zahira and Jeewani conmtted nurder of

Noor Alam a child aged about 1= years, the deceased and they
buried to the body of the child with anidea of screening the
act. The trial court accepted the prosecution version in part
so far as the appellant and Zahira are concerned but directed
acquittal of the co-accused. The trial court found that the
evi dence was cl ear and cogent and therefore the appel |l ant

Li yakat was given |ife sentence and Zahira was given death
sentence. Since the sentence of death was awarded, the
reference was nmade to the Hi gh Court for confirmation/'in
terms of Section 367 of the Code of Crimninal Procedure, 1973
(in short the "Cr.P.C.").

8. The Hi gh Court by the inpugned judgnent altered the
death sentence awarded to appellant Liyakat |ife sentence. It
however upheld the sentence of life inprisonnent awarded to
Zahira.

9. In support of the appeal |earned counsel for the appellant
subm tted that the case based on circunstantial evidence and

the circunstances highlighted by the trial court and the High
Court do not warrant a conclusion that the appellants were
responsi ble for the nurder of the child.

10. Wth reference to the medi cal evidence, it was submtted
that this was not a case of strangul ation and therefore the
conclusion of killing the child of suffocation cannot be

mai nt ai ned.

11. The circunstances whi ch were highlighted agai nst the
appel l ant was the fact that the child was left in the custody of
the appellants, the dead body was found buried in the

prem ses of the appellants. No explanation by way of

suggestion in cross exam nation or in the exam nati on under
Section 313 Cr.P.C. was offered as to how the dead body was
found buried in the hut of the accused which was in his
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excl usi ve use.

12. Fol | owi ng circunstances were highlighted by the
prosecution to substantiate its accusations:

(1) That the child Noor Al am was handed over in
the custody of the accused persons at about
1 O clock by the parents;

(1A That the child was either a toddler or a
craw i ng boy;
(2) That the child was m ssing barely within

three hours after he was given in the custody
of the accused persons;

(3) That there was no expl anation given by the
accused for the mssing of the boy to the

parents and they only casual l'y replied that

the chil d must have been playing sonewhere

el se;

(4) That the dead-body of the child was found
buried in the hut, 'which was in the use and
occupation of the accused persons;

(5) That there'is no expl anati on whatsoever as to
how his body cane to be buried in the hut of
these accused persons;

(6) That the unsubstanti ated defence raised by
t he appel l ant no. 2 Zaheera suggesting the

alibi, which could not be proved at all and

has been rightly disbelieved by the tria

Court;

(7) That the child died unnatural and honi cida
death due to suffocation and that the child
had di ed even before it was buri ed.

13. Bef ore anal ysing the factual aspects it may be stated
that for a crime to be proved it is not necessary that the crine
must be seen to have been conmitted and nust, in al

ci rcunst ances be proved by direct ocul ar evidence by

exam ni ng before the court those persons who had seen its

conmi ssion. The of fence can be proved by circunstantia

evi dence al so. The principal fact or factum probandum may be
proved indirectly by means of certain inferences drawn from
factum probans, that is, the evidentiary facts. To put it
differently, circunmstantial evidence is not direct to the point in
i ssue but consists of evidence of various other facts which are
so closely associated with the fact in issue that taken together
they forma chain of circunstances from which the exi stence

of the principal fact can be legally inferred or presuned.

14. It has been consistently laid down by this Court that
where a case rests squarely on circunstantial evidence, the

i nference of guilt can be justified only when all the
incrimnating facts and circunstances are found to be

i nconpatible with the innocence of the accused or the guilt of
any other person. (See Hukam Singh v. State of Rajasthan
(1977)2 SCC 99), Eradu v. State of Hyderabad (AR 1956 SC

316), Earabhadrappa v. State of Karnataka [(1983) 2 SCC 330],
State of U P. v. Sukhbasi [AIR 1985 SC 1224], Bal wi nder Singh

v. State of Punjab[ AIR 1987 SC 350] and Ashok Kumar
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Chatterjee v. State of MP. [AIR 1989 SC 1890]. The

circunst ances fromwhich an inference as to the guilt of the
accused is drawn have to be proved beyond reasonabl e doubt

and have to be shown to be closely connected with the
principal fact sought to be inferred fromthose circumnstances.
In Bhagat Ramv. State of Punjab [AIR 1954 SC 621] it was laid
down that where the case depends upon the concl usion drawn
fromcircunmstances the cunul ative effect of the circunstances
must be as to negative the innocence of the accused and bring
the of fences home beyond any reasonabl e doubt .

15. We may al so make a reference to a decision of this Court
in C Chenga Reddy v. State of A P. [1996 (10) SCC 193]
wherein it has been observed thus: (SCC pp. 206- 07, para

21)

"21. In a case based on-circunstantia

evi dence, the settled |aw is that the

ci rcunst ances fromwhi ch'the concl usi on of

guilt is drawn should be fully proved and such

ci rcunst ances nmust be concl usive in nature.

Mor eover, all the circunstances shoul d be

conpl ete and there should be no gap left in the

chain of evidence. Further, the proved

ci rcunmst ances must be-consistent only with

the hypothesis of the guilt of the accused and

totally inconsistent with his innocence.™

16. In Padal a Veera Reddy v. State of A P. [AIR 1990 SC 79] it
was | aid down that when a case rests upon circunstantia
evi dence, such evidence nust satisfy the following tests: (SCC
pp. 710-11, para 10)

"(1) the circunmstances fromwhich an inference

of guilt is sought to be drawn, nust be

cogently and firmy established,;

(2 ) those circunstances should be of a definite
tendency unerringly pointing towards guilt of

the accused,;

(3) the circunstances, taken cunulatively,

should forma chain so conplete that there is

no escape fromthe conclusion that wthin al

hurman probability the crime was comitted

by the accused and none el se; and

(4) the circunmstantial evidence in order to

sustain conviction nust be conplete and

i ncapabl e of expl anation of any ot her

hypot hesis than that of the guilt of the

accused and such evi dence should not only be

consistent with the guilt of the accused but

shoul d be inconsistent with his innocence."”

17. In State of U P. v. Ashok Kumar Srivastavaii [1992(2) SCC
86] it was pointed out that great care must be taken in

eval uating circunstantial evidence and if the evidence relied

on i s reasonably capable of two inferences, the one in favour of
the accused nmust be accepted. It was al so pointed out that the
circunst ances relied upon nmust be found to have been fully
established and the cumul ative effect of all the facts so
establ i shed must be consistent only with the hypothesis of

guilt.

18. Sir Alfred WIls in his admrable book WIIs’
Crcunstantial Evidence (Chapter VI) |lays down the follow ng
rul es specially to be observed in the case of circunstantia
evi dence:

"(1) the facts alleged as the basis of any |ega

i nference nust be clearly proved and beyond




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

reasonabl e doubt connected with the factum
probandum (2) the burden of proof is always
on the party who asserts the existence of any
fact, which infers |legal accountability; (3) in al
cases, whether of direct or circunstantia

evi dence the best evidence nmust be adduced
which the nature of the case admts; (4) in
order to justify the inference of guilt, the
i ncul patory facts nust be inconpatible with
the i nnocence of the accused and incapabl e of
expl anati on, upon any ot her reasonabl e

hypot hesi s than that of his guilt; and (5) if
there be any reasonabl e doubt of the guilt of
the accused, he is entitled as of right to be
acquitted. "

19. There is no doubt that-conviction can be based solely on
circunstantial evidence but it should be tested on the

touchstone of 1aw relating to circunstantial evidence laid

down by this Court as far back as in 1952.

20. In Hanumant Govind Nargundkar v. State of MP. [AIR 1952
SC 343] it was observed thus: (AR pp. 345-46, para 10)
"It is well to renmenber that in cases where the

evidence is of a circunstantial nature, the

ci rcunst ances from whi ch the concl usi on of

guilt is to be drawn should in the first instance

be fully established, and all the facts so

est abl i shed shoul d be consistent only with the

hypot hesi s of the guilt of the accused. Again

the circunstances shoul d be of a concl usive

nature and tendency and they should be such

as to exclude every hypothesis but the one

proposed to be proved. In other words, there

must be a chain of evidence so far conplete as

not to | eave any reasonable ground for a

concl usion consistent with the innocence of

the accused and it nust be such as to show

that within all human probability the act nust

have been done by the accused."

21. A reference may be nmade to a | ater decision in-Sharad
Bi rdhi chand Sarda v. State of Maharashtra [AIR 1984 SC

1622]. Therein, while dealing with circunstantial evidence, it
has been hel d that the onus was on the prosecution to prove
that the chain is conplete and the infirmty of |lacuna in
prosecution cannot be cured by fal se defence or plea. The
conditions precedent in the words of this Court, before

convi ction could be based on circunstantial evidence, must be
fully established. They are: (SCC p. 185, para 153)

(1) the circunstances from which the conclusion of guilt is to
be drawn should be fully established. The circunstances
concerned nmust or should and not nay be established;

( 2) the facts so established should be consistent only with the
hypot hesis of the guilt of the accused, that is to say, they
shoul d not be expl ai nabl e on any ot her hypot hesis except that
the accused is guilty;

( 3 ) the circunstances should be of a conclusive nature and

t endency;

( 4 ) they should exclude every possible hypothesis except the
one to be proved; and

( 5) there nust be a chain of evidence so conplete as not to
| eave any reasonabl e ground for the conclusion consistent

with the innocence of the accused and nmust show that in al
human probability the act nust have been done by the
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accused.

22. The above position was highlighted in State of Rajasthan
v. Raja Ram [2003(8) SCC 180].

23. It has been rightly noted by the trial court and the Hi gh

Court that the accused persons were absolutely silent and no
expl anati on was offered as to how the body canme to be buried
in their hut which was in their exclusive user

24. Similarly the non-explanation of this vital circunmstance
adds to the chain of circumstances. It is now settled |aw that
if the deceased was in the custody or in the conmpany of the
accused, then the accused must supply sonme expl anation

regardi ng the di sappearance of the deceased.

25. In the factual background, it is considered in the Iight of
the decisions referred to above, the inevitable conclusion is

that the appeals are sans nerit, deserve dism ssal which we

direct.” W record our appreciation for the able manner in

which M. Y.P. Singh, |earned Am cus Curiae assisted the

case.




