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1. These appeal s are directed agai nst the order dated

15th may 2003 passed by the Division Bench of Madhya Pradesh Hi gh Court
in Wit Petition No. 5634 of 1999, whereby Shiv Nath Prasad, appellant
(herein) challenged the order passed by the State Admi nistrative

Tri bunal chal l engi ng the pronotion of petitioner/appellant before us
and private respondents who bel ong to non-schedul ed caste. The case
of the appellant (herein) was that he was appoi nted as Assi stant

Engi neer in the Public Wrks Department after selection through Madhya
Pradesh Public Service Comni ssion. ~Petitioner/Appellant (Schedul ed
Caste) alongwi th other Schedule Caste and other private respondents
(non-SC) were sel ected and appoi nted as Assi stant Engi neers on the
basis of Civil Services Examination conducted by the Madhya Pradesh
Publ i c Service Commi ssion. The names of schedul ed caste candi dates
appeared at S.Nos. 23, 24 and 25 bel ow the name of the respondent
Saran Pal Jeet Singh Tulsi (herein). After their appointment, they
joined the duties on the post of Assistant Engi neer on different dates
in the year 1972. The nanes of ‘the petitioner/appellant and ot her
schedul ed caste candi dates were shown in the select |ist prepared by
the Public Service Conmmission in |lower position and their seniority
was al so drawn on the post of Assistant Engi neer in the order
mentioned in the select list. In the gradation list, issued for the
post of Assistant Engineer as on 1.4.1982, the nanes of the
petitioner/appellant and ot her schedul ed caste candi dates duly

sel ected appeared at S. Nos 187, 189 and 190, whil e the nane of the
respondent no. 1 (herein) and others appeared between S. Nos 168-186.
Therefore, admittedly, the respondents (herein) were senior to the
petitioner/appellant. Thereafter, the petitioner/appellant was
promoted to the post of the Executive Engineer in July, 1980 agai nst
the reserved post of the Executive Engi neer, whereas, other private
respondents (non-schedul ed caste candi dates) were not considered for
pronoti on on account of non-availability of post in-general category.
But, they were considered and appoi nted on the post of Executive

Engi neer in the year 1985, i.e. much after the pronotions of the
schedul ed caste candi dates including that of petitioner/appellant
before us. A provisional gradation |ist was issued and published on
18. 6. 1991 and objections were invited and that list was finalized on
8.10.1991. In this gradation list, the candi dates who were appointed
agai nst the schedul ed caste vacanci es were shown above the other
private respondents who were appoi nted agai nst the general quot a.

Per sons who were pronoted agai nst the reserved category were pl aced
low in the nmerit prepared by the Public Service Conm ssion, but shown
as senior, on account of their earlier pronotion on the post of
Executive Engi neer agai nst reserved category, and thereby having march
over the persons of the general quota, who were pronoted | ater than
these candi dates, i.e. schedul ed castes/scheduled tribes. This list
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was chal | enged before Tribunal and a prayer was nade that they be

pl aced above the schedul ed caste candi dates, because they were not
superseded by the schedul ed caste candi dates but on account of non-
avail ability of post under general quota, they could not be pronoted.
Therefore, there is no case of supersession and as such, the seniority
position of the Assistant Engineers, prepared on the basis of the
merit list of the Public Service Conm ssion should be foll owed and
they be nade senior to the persons, who were appoi nted agai nst the
schedul ed caste quota. It was al so contended before the Tribunal that
on account of General Administration Departnent circul ars dated
2.5.1975 and 17.5.1975 and as per the provisions of the MP. G vi
Service (Ceneral Conditions of Service) Rules, 1961 (hereinafter
referred to Rules of 1961), they are entitled to be placed higher in
the seniority list of Executive Engi neer, though they m ght have been
promoted later. This petition was opposed before Tribunal by private
respondents (Schedul ed Caste candi dates), as well as by the State.

The claimof the petitioner was denied before Tribunal and according
to the return filed by the private respondents, it was clainmed that
since the private respondents, i.e., schedul ed caste candi dates were
pronot ed ‘'on-recomrendati on of DPC in different years, therefore, by
virtue of their date of appointnent, they becanme senior to the person
fromgeneral quota and as such they are entitled to higher seniority.
The objection of Iimtation was also raised. The objection of
[imtation was overrul ed by Tribunal and Tribunal allowed the
application of those applicants and directed to consider all the
petitioners before Tribunal and other persons simlarly selected

agai nst general quota, for pronotion to the post of Superintending
Engi neer fromthe date prior to the date on which private respondent
no. 2 (petitioner/appellant) was pronoted by calling a Review
Departmental Prompti on Committee and consequently, all benefits to be
given to them if they were found suitable including for the post of
the Chief Engineer and if it would becone necessary to revert the
private respondent no. 2 (petitioner/appellant) fromthe post of Chief
Engi neer for want of the post, such order shall be made within two
nont hs, however, no arrears shall be paid. Aggrieved against this
order of Tribunal, the present wit petition was filed by the
petitioner/appellant challenging the order of the Tribunal

2. The contention raised before the H gh Court was that since the
appel | ant (herein) was pronpted to the post of Executive Engineer
earlier than to the respondent (herein) and thereafter, he was
pronpted to the post of Superintendi ng Engi neer and the respondent
(herein) was pronoted to the post of Superintendi ng Engineer later,
therefore, he cannot be equated with the petitioner as such order of
Tribunal is not sustainable. He also clainmed seniority over the
respondent (herein), because the petitioner/appellant was pronoted to
the post of Executive Engineer nuch earlier than him He clainmed
seniority in the cadre of Executive Engi neer on account of | onger

l ength of officiation. Therefore, the challenge of the respondent
(herein) before the Tribunal, claimng seniority over and above hi mon
the post of Executive Engi neer was not sustainable and in that
connection, the case of Akhil Bhartiya Soshit Karanthari Sangh was
relied (AIR 1996 SCC 3534). As against this, it was contended on
behal f of respondent (herein) that since the respondent was placed

hi gher in the seniority in the post of Assistant Engineer, i.e. the
feeder cadre on the basis of the selection nmade by the Public Service
Conmi ssion, therefore, he will carry his seniority on pronotion to the
post of Executive Engineer and that seniority cannot be disturbed,
simply because the petitioner got the promotion on the post of
Executive Engineer earlier than the petitioner on account of the
reserved post being avail able, the basic seniority cannot be disturbed
and in that connection, reliance was placed in the case of Ajit Singh
Juneja and others vs. State of Punjab and others (1996) 2 SCC 715 and
Ajit Singh and others vs. State of Punjab and others (1999) 7 SCC 209.
It was contended on behalf of the State that on account of the
amendment in the Article 16 (4A) in the Constitution, the law laid




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

6

down in the case of Ajit Singh | and Ajit Singh Il(Supra) lost their
basis and, therefore, they are not applicable. It was al so contended
by the State that since they were pronoted agai nst the reserved
category on the post of Executive Engineer by five years earlier than
the general quota candi dates, therefore, they would carry their
seniority in the cadre of the Executive Engineer fromtheir date of
pronmotion. It was al so contended that subsequently, candi dates from
reserved category including petitioner/appellant was pronoted to the
post of Superintendi ng Engi neer on 7.4.1993, while general category
persons as Superintendi ng Engi neer on 8.6.1995. In this background,
the H gh Court franmed two questions which reads as under:

\0231. Whether the general category candidates are entitled to
hi gher seniority in the pronotional cadre of Executive Engi neer
as they were senior in the feeder cadre of Assistant Engi neer
irrespective of their date of pronotion?

2. VWet her the reserved category candi dates should be held to
be senior 'to that of general category candi dates on account of
their length of seniority inthe cadre of Executive Engineer from
the date of their actual officiation based on their regular
pronmotion to this post?"

3. The recruitnment to the pronotions within the service are governed
by the provisions of the MP. Public Wrks Departnent Engineering
(Gazzetted Service Recruitnent) Rules 1969 (hereinafter referred to
Rul es of 1969). The pronmotion to the post of Executive Engi neer, as
per these rules is hundred per cent fromthe post of Assistant

Engi neer. Therefore, the feeder cadre for the post Executive Engi neer
is Assistant Engineer. The selection is required.to be nade on the
basis of merit-cumsuitability. It further contenplates that a person
with exceptional nerit and suitability can be reconmended by the
Departmental Pronmotion Cormmittee for pronotion to the post of
Executive Engineer and that list is to be sent to the Public Service
Conmi ssion for approval and, thereafter, the CGovernnent makes
appoi nt nent on the recommendati on so nmade by the Departmenta
Pronmoti on Committee. Therefore, the feeder cadre for pronotion is the
Assi stant Engi neer on the basis of seniority list so prepared. But
the rules did not provide that in case the pronotion/is made agai nst
t he schedul ed caste vacancy, then how seniority will be assigned. In
order to fill up this gap, Executive Menoranda were issued by the
State Governnent on 2.5.1975 and 17.5.1975, which provide for
reservation in pronotion as well as provisions nade for fixation of
inter-se seniority between those who were pronoted agai nst reserved
guota on the basis of roster-point. Para 3(3) of the Menorandum
contenpl ated that though the persons may have been pronoted agai nst
reserved category but their inter-se seniority between the genera

cat egory candi dates and the reserved category candi dates so pronoted
shal |l be naintained as was in the feeder cadre from which they were
pronmoted. |In the present case, the appellant (herein) was not

sel ected on account of exceptional nerit, but on account of the post
bei ng avail abl e agai nst the roster-point, schedul ed caste category.
Therefore, his pronotion was on account of the reserved quota and as
such he will carry his seniority as was in the feeder post, i.e.,

Assi stant Engi neer. Sub-para 3 of para 3 of the above said

nmenor andum which is reproduced, reads as under

\023All the persons selected in the pronoted post including
Schedul ed Caste and Schedul ed Tri be persons, their inter-se
seniority will be determ ned according to their seniority in the
post from which they have been pronpbted. But if any person has
been pl aced above the persons so pronoted on the basis of his
special qualification, his seniority in the promoted post will be
fixed according to his seniority.\024
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4, Therefore, in this background it was held that the
petitioner/appellant will carry his seniority as was given in the
feeder post and he cannot have a nmarch on account of his earlier
promoti on agai nst the reserved category. The Division Bench of the

Hi gh Court relied on the decision of this Court in the case of Ajit
Singh I and Ajit Singh Il (Supra). In this background, H gh Court
confirmed the order of the Tribunal and dism ssed the wit petition of
appel | ant aggrieved by this order of the Division Bench of H gh Court
dated 15.5.2003, the present appeal was fil ed.

5. Learned counsel for the appellant subnmitted that since the
petitioner/appellant was pronoted on the post of Executive Engi neer in
1980 and respondents were pronmoted in 1985, therefore,
petitioner/appellant had al ready had a narch over the respondent and
he al so submitted that by virtue of the 77th and 85th constitutiona
amendment of Article 16 (4A), the pronotion of these persons shall be
deenmed to be validly nmade, therefore, the petitioners are entitled to
that higher seniority and consequential benefit of earlier pronotion
to the post of Executive Engi neer, Superintendi ng Engi neer and

i kewise to the post of Chief Engineer. It was submitted that this
was a constitutional nandate and Court cannot ignore the
constitutional nandate. Therefore, the |earned counsel subnitted that
the view taken by the Hi-gh Court cannot be sustained. He also
submitted that the ratio laid down in the case of Ajit Singh I and
Ajit Singh Il (Supra) does not hold good anynmore in view of the 77th
and 85th constitutional anmendnent and that shall deemto be conme into
force retrospectively. Consequently, all the benefit given by the
petitioner is correct. As against thi's, the learned counsel for the
respondent strenuously urged before us that the constitutiona
amendnments i.e. 77th and 85th were retrospective with effect from
17.6.1995 and it cannot go beyond that. Therefore, present case has
to be decided on the basis of legal position obtaining at the rel evant
time. The retrospectivity cannot be given to constitutional nandate
beyond what Parlianment has al ready given.

6. Bef ore we proceed to consider the rival submissions, it would be
appropriate to reproduce both the 77th and 85th constitutiona
amendnents. The 77th anendnent in the Constitution was inserted by
Article 16 (4A) with effect from 17.6.1995 enabling State Governnent
to nake provision for reservation in State services in favour of
schedul ed castes and schedul ed tribes in matter of pronotion which was
not there prior to this amendment, but it did not provide any benefit
of seniority. Therefore again Article 16 (4A) was anmended by the
Constitution (85th Anendnent) Act, 2001 with effect from 17.6.1995
provi di ng \021consequential seniority\022. Both anendments reads as under
\023(4A) Nothing in this article shall prevent the State from nmaking
any provision for reservation in matters of-pronotion of any

class or classes of posts in the services under the State in

favour of the Schedul ed Castes and Schedul ed Tribes which in the

opi nion of the State are not adequately represented in the

servi ces under the State.\024

\023(4A) Nothing in this article shall prevent the State from making
any provision for \021lreservation in matters of pronotion, wth
consequential seniority, to any class\022 or classes of posts in the
services under the State in favour of the Schedul ed Castes and
Schedul ed Tribes which in the opinion of the State are not
adequately represented in the services under the State.\024

7. As a result of this subsequent anendment which came into force by
the Constitution (85th Anendnent) Act, 2001 with effect from 17.6. 1995,

t he candi dat es who have been gi ven pronntion agai nst reserved category
coul d possibly claima consequential seniority. 1In fact, both these
amendnments in Article 16 (4A) facilitated the rules to be franed by

the State Governnment. Prior to this, the State Government had issued
only executive instructions to cover this omssion. This
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constitutional nmandate cane to the rescue of the State so as to enable
the State to provide reservation in pronotion and consequenti a
seniority with effect from17.6.1995. 1|In fact, these two amendments
necessitated because of the decision given in the Ajit Singh Il vs.
State of Punjab wherein their Lordships observed as under

\ 023The roster-point pronotees (reserved category) cannot,
therefore, count their seniority in the pronpoted category from
the date of their continuous officiation in the pronpted post
vis-a-vis the general candi dates who were senior to themin the
| ower category and who were |later prombted. On the other hand,

the senior general candidate at the lower level, if he reaches
the pronotional |evel |ater but before the further pronotion of
the reserved candidate, he will have to be treated as senior, at
the pronotional |level, to the reserved candi date even if the
reserved candi date was earlier pronoted to that level. Virpa
and Ajit Singh have been correctly decided and Jagdish Lal is not
correctly decided. |n Jagdish Lal the seniority rule which

referred to continuous officiation and which applied to

pronoti ons made after providing equal opportunity as per rules
was delinked fromthe pronotion rul e and applied to roster
pronot ees, which was the mainreason for arriving at a different
result.\024

8. In fact, by virtue of this ratio laid down the Constitution
Bench, 85th Anendrment’ was necessitated which came by the Anmendnent Act
of 2001 and it was made retrospective with effect from17.6.1995. In
case of Ajit Singh'Il, all earlier cases were considered by this
Court, therefore, no useful purpose will be served by referring to al
the decisions referred by | earned counsel for the petitioner. After
the 85th anmendnment, the position has now been crystallized and the
State Governnent al so franed consequently, Rules of 2002, known as
Madhya Pradesh Public Service Conmm ssion (Services Pronotion Rul es
2002) . Prior to that the State Governnent had already framed the Act
known as Madhya Pradesh Lok Seva (Anusuchit Jatiyon, Anusuchit Jan
Jatiyon Aur Anya Pichhade Vargon Ke Liye Arakshan) Adhiniyam 1994.
By this Act, the Governnent only provided that State Government can by
notification, provide roster-point pronotion to the schedul ed castes
and scheduled tribes in the services. This Act cane in 1994, but
there was no consequential provision for providing the seniority,
therefore, they further framed the rules, known as Madhya Pradesh Lok
Seva (Anusuchit Jatiyon, Anusuchit Jan Jatiyon Aur Anya Pi chhade
Vargon Ke Liye Arakshan) Sanshodhan Adhi niyam 2002, and this cane
into force by the notification issued on 13.5.2002 by the State
Covernment. By anendi ng Act of 1994, sub-Section 5-A was inserted in
Section 5 of the main act of 1994 enabling the State CGovernnent to
provi de for consequential seniority in favour of schedul ed castes and
schedul ed tribes by framng the rules or by issuing instructions and
thereafter, consequently, Madhya Pradesh Public Services (Pronotion)
Rul es, 2002 was franmed enabling the benefit to schedul ed castes and
schedul ed tribe candi dates, who got pronotion agai nst the reserved
post. Therefore, now, by virtue of the 77th and 85th constitutiona
amendment and consequential Act and rules framed by the State of
Madhya Pradesh, it is possible to provide a proper seniority to the
persons who have been pronpted agai nst schedul ed caste and schedul ed
tribe quota- a seniority as a result of their appointnent against
reserved post of schedul ed caste or scheduled tribe. But, this has
all conme into force from 2002 only.

9. But in the present case, the issue triggered in the year 1985 and
these rules at that time were not in force. Neither the
constitutional amendments had come into force nor were the rules.
Neither the 77th constitutional amendment nor the 85th constitutiona
amendnment had been made retrospective from1985. |t has been nade
retrospective with effect from 17.6.1995 only. The controversy dates
back to 1985 when the general quota candi dates were pronpted in 1985
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on the post of Executive Engi neer and the appellant respondent was
pronmoted in 1980. At that time, the circular of the Governnent of
1975 was in force and as per that circular of the Governnent,

i ncumbent was not entitled to the seniority on account of his

accel erated pronotion against the reserved quota, as per the circular
of 1975 as quoted above, he was only entitled to the accel erated
pronoti on but not the seniority; therefore, in this view of the
matter, we are of the opinion that the view taken by the Division
Bench of High Court is correct and no interference is warranted in the
present case. Consequently, all the appeals are disnissed. No order
as to costs.




