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ACT:

Income Tax Act, 1961: Sections 195, 248, 251(1)(c):
Jurisdiction of the appellate authority-Wether extends to
det erm ni ng quantum of sum char geabl e.

Section 195(2): Oder passed by assessing authority-
Whet her appeal abl e \under section 248.

HEADNOTE

The respondent - assessee, a private linmted conpany and
a licensee, under an agreenment was required to pay to its
foreign colaborators (licensors) certain anounts towards
cost of working drawings and royalty. It applied to the

Income Tax Oficer to grant the necessary certificate to
enable it to approach the Reserve Bank of India for
remttance to its foreign collaborators. The Inconme Tax
officr held that the remttance represented paynent for
supply of technical know how and for use of the trade nane
and manufacturing right of the Iicenser company and that the
sai d amount neither fell within the exenpted category nor
did the agreenment for avoi dance of double taxation apply to
the case, and directed the assessee to deduct tax @65% on
the sumto be renitted.

The assessee did not dispute the assessability of the
royalty, but challenged in appeal, that since the whole of
the sumtowards the cost of working drawings exceeded the
remuneration, the same was not taxable, and that the
assessment was barred by the Double Taxation “Avoi dance
Agr eenent . The Appel | ate Asstt. Commi ssioner rejected the
Doubl e Taxation Avoi dance pl ea, but determ ned the cost of
the working drawi ngs at 75% and the net profit chargeabl e at
25% of the anpbunt to be remtted to the non-resident
conpany.

The Revenue appealed before the Appellate Tribuna
challenging the jurisdiction of the appellate authority
under s. 248 to determine the quantum of income, and that
the Appellate Asstt. Comm ssioner was wong in allow ng
expenses @ 75% of the remttance. The assessee filed cross-
obj ection. Hol ding that the Appellate Asstt. Conm ssioner
could pass an order regarding the quantum that the anount
fixed by him
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could not be said to be unreasonable, and that the anount
brought to charge by the Income Tax Oficer was not exenpt
under the Doubl e Taxation Avoi dance Agreenent, the Tribuna
di smissed the Department’s appeal and partly allowed the
assessee’ s Cross-objection.

At the instance of the Revenue, the Tribunal referred
the question to the Hi gh Court which was answered in favour
of the assessee.

In the appeal by certificate to this Court, it was
contended that: the order passed by the Income Tax O ficer
under s. 195(2) was not appealable to the Appellate Asstt.
Conmi ssi oner under s. 248, and that the appellate authority
had no jurisdiction to deal with the quantum of the sum
chargeabl e under the provision of the Incone Tax Act from
whi ch the assessee was liable to deduct tax under s. 195.

Di smi ssing the appeal ; this Court,

HELD: 1.1 Once an appeal has been preferred to the
Appel | ate Asstt. Conmi'ssioner under s. 248 of the Income Tax
Act, 1961, on the matter of liability of the conpany to
deduct taxes, the appellant authority was well wthin its
conpetence to pass an order on quantum al so. [ 124D

1.2 Section 251(1)(c) gives full power to the
appel late authority to pass such orders in the appeal as it
thinks fit. [125A]

1.3 The right to appeal under s. 248 of the Incone Tax
Act is «clear and it cannot be said that such a right is
restricted and the Appellate Asstt. Conm ssioner was hot
conpetent to fix the quantumor to revise the proportion of
the ampunt chargeable under the provisions of the Act as
determ ned by the Incone Tax Officer. [124F]

2. The language of s. 248 of the Incone Tax Act, 1961
is wide enough to cover any order passed under s. 195. The
Appel | ate Asstt. Conmi ssioner was al so conpetent to pass an
order wth regard to quantum when once he is seized of the
matter. [123F; 124D

3. Under s. 248 a person having deducted and paid tax
under s.195 nay appeal to the Appellate Asstt. Conmmi ssioner

denying his liability to nake such deduction and for a
declaration that he is not |iable to make such - deduction
[ 124E]

Meteor Satellite Ltd. v. Income Tax O ficer — Compani-es
Crcle I X, Ahnedabad, [1980] 121 |ITR 311, held inapplicable.
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1535 (NT)
of 1978.

From the Judgenment and Order dated 10.2.1976  of the
Calcutta High Court in Income Tax Reference No.220 of 1969.
S.C.  Manchanda, K. P. Bhatnagar and Ms. A. Subhashin
for the Appell ant.
C.S.S. Rao for the Respondent.
The Judgenent of the Court was delivered by
KASLIWAL, J. This appeal by grant of certificate under
Section 261 of the Income Tax Act, 1961 by Hi gh Court of
Calcutta rises the follow ng question for consideration
"Whether on the facts and circunstances of the
case 1in an appeal filed under Section 248 of the
I ncome Tax Act, 1961, the A A C. had juridiction to
deal with the quantum of the sum chargeabl e under
the provision of the said Act from which the
assessee was liable to deduct tax under Section 195
t her eof ?"
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Brief facts of the case are that the respondent-
assessee is a private limted conpany incorporated in India.
The assessee conpany carried on some busi ness in
coll aboration with Ms. WIhel mRuppmann, | ndustri eof enbau
Stuttgart W Cutenbergstr. By an agreenment entered on 1st
January, 1963 it was agreed that the foreign collaborators
woul d grant to the Indian conpany during the term

(a) the exclusive right to manufacture the |icenses
equi prent in India.

(b) the exclusive right to sell the licensed equipnent
in India under the "Wesnman Ruppnan" such sale to be effected
by the agency agreed upon

(c) permt licensees to export the |icensed equipnent
freely outside India, except to countries where t he
licensors have sinilar 1icense-arrangenents.

Clause 5 of the agreenent provided for paynent to the

i censees of the following suns:

120

(a) "A paynment of 5 per cent towards the cost of
detail ed working drawi ngs in ternms of clause 3 (b).
The paynment for these drawings shall be adnissible
in those cases where new drawi ngs are supplied by
the Licensors abroad i.e. from their or their
associ ates” works design offices at Stuttgart or
el sewhere/i n Europe
This paynent shall not be admissible for mnor
nodi fication of draw ngs and designs which have
al ready been purchased fromthe Licensors and paid
for by the Licensees nor on repeat orders executed
by the Licensees.
This fee shall be calculated on the ex-factory
selling price of the Ilicensed products after
deducting the value of inported conponents used in
the manufacture thereof, if any, paynent for cost
of drawings shall be arranged by the Licensees
agai nst supply of individual furnance designs, such
payment being effected forthwith agai nst /delivery
of draw ngs."

(b) "Aroyalty at 5 per cent (five) which will be
subject to Indian taxes on-the annual net ex-
factory sale value of each |icensed  equipnent

manuf actured by the Licensees shall be payable to
the Licensors. The value of inported conponents, if
any, that nay be used in the manufacture of the
Li censed equi pnent shall be deducted in conputing
the ex-factory price of the |icensed equi pnment for
pur pose of payment of royalty. The paynent has to
be effected together with the report referred to
under C ause 6".
The assessnent year involved in the case is 1964-65.
In the matter of renmittance to the non-resident conpany, the
assessee vide applications dated June 4, 1964 and 18.8.64
request ed the Income Tax Oficer to grant necessary
certificate in order to enable themto approach the Reserve
Bank of India for remttance to their collaborators. The
said applications related to the invoice in regard to
supply of draw ngs for manufacture of furnances in India in
accordance with their collaboration agreement. The Income
Tax O ficer placing reliance on the terns of the agreenent
cane to the <conclusion that the paynents made by the
appl i cant conpany to the non-resident collaborators in
Germany could be grouped under the heads Royalties and
remuneration for |abour or personal services. According to
the Incone Tax Officer neither the remttance fell wthin
the exenpted
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category nor did the agreenent for avoidance of double
taxation between Indian and the Federal German Republic
apply to the facts of the instant case. According to him
the paynent of the remittances in respect of which the
applications had been nmade represented paynent for supply of
t echni cal know-how and for wuse of trade name and
manufacturing right of the Iicensor conpany. He did not
agree with the submissions of the assessee conmpany and
di sposed of the said applications vide order dated b5th
Septenmber, 1964 wunder Sec. 195(2) of the Income Tax Act,
1961 directing the assessee conpany to deduct tax @65% on
the entire sum proposed to be renmtted

The assessee conpany. preferred an appeal to t he
Appel | ate Assistant Commissioner. It did not dispute the
assessability of the royalty @5% nmentioned in Cause 5(b)
of the agreenent aforesaid. [It, however, challenged that
the whol'e of the sumof 5% specified in clause 5(a) was not
chargeable to income tax inlIndia. |In regard to the sane
the assessee subnitted that there was no liability to deduct
tax in terns of the order of the Income Tax Oficer as, in
its opinion, (a) the services, if any, enunerated under
clause 5(a) of the agreenent were perforned outside India
and the paynments were al so being nade outside India so that
the anopunt paid was not chargeable to tax under the |ndian
Statute, (b) there was a bar to assessnent under the Incone
Tax Act, 1961 in terns of an agreenent for avoi dance of
Doubl e Taxation between India and  the Federal Ger man
Republic referred to above and (c) in the alternative, since
the cost of the work drawings to the foreign collaborators
exceeds the renmuneration, the same was not taxable.

The Appel | ate Assistant Conm ssi oner did not accept the
first two of the aforesaid contentions of the assessee.
Wth regard to the third contention, however, the Appellate
Assi stant Comm ssi oner came to the conclusion that it 'would
be reasonable to determ ne the said cost by estinmate which
he did at 75 per cent of the anobunt paid to the non-
resi dent. In his opinion the net profit chargeable to tax
was accordi ngly 25% of the anmount paid.

The departnent filed an appeal against the aforesaid
order of the Appellate Assistant Comm ssioner and the
assessee filed a cross objection, before the Income Tax
Appel late Tribunal. Both the departnental appeal and the
assessee’s cross objections were heard together and decided
by a consolidated order of the Tribunal. The departmenta
representative nade two submissions. The first was that the
A.A.C.was wong in holding that the quantum of income could
be det erm ned
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in an appeal under Section 248. The second was that the
A AC was wong in allowing expenses at 75% of the

remttance. The first point of the assessee’s Cross
obj ection was covered by the first ground of t he
departnental appeal nentioned above. The second point

raised in the assessee’s cross objection was to the effect
whet her the paynent for the cost of drawings were exenpt
from the tax under the provisions of Double Taxation
Avoi dance Agreenent or not. The Tribunal, taking the points
raised in the departnental appeal first, cane to the
conclusion that it was difficult to accept the argunent that
a total denial enable an appeal to be filed but not a part
denial wth reference to part of the paynent subjected to
deduction of tax. In the opinion of the Tribunal the
interpretation of Section 248 of the Income Tax Act as given
by the A A C. was correct. According to the Tribunal the
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A.A.C. could pass an order regarding the quantum The
Tribunal held that the same could not be said to be
unr easonabl e. In the result the departnental appeal was
dismissed. In regard to the assessee’s cross objection, the
Tribunal held that first part of the cross-objection had
already been dealt wth in the appeal preferred by the
departnmental and to that extent the assessee’s Cross
objection on the said issue automatically succeeded. In
regard to the second issue, the Tribunal cane to the
conclusion that the ampbunt brought to charge by the Incomne
Tax O ficer was not exenpt wunder the Double Taxation
Avoi dance Agreenent between India and the Federal Republic
of Germany vide Articles 3(1) and 16 of the Agreenent. The
assessee; s cross objection was thus, partly all owed.

At the instance of “the Conm ssioner of |ncome Tax, West
Bengal -1 the Tribunal referred the above mentioned question
for the opinion of the High Court. The High Court followed
its earlier Judgenment dated 12th August, 1970 in Income Tax
Ref erence’ No.” 31 of 1970 (Conmm ssioner of Incone Tax West
Bengal -1 Calcutta v. Ms. Beni Ltd., Calcutta) and answered
the said question in the affirmative and in favour of the
assessee by order dated 10th February, 1976. The depart nent
filed an application for leave to appeal to the Suprene
Court and the High Court by order dated 8.9.1977 certified
it to be afit case for appeal to the Suprene Court wunder
Section 261 of the Incone Tax Act, 1976 and issued a
certificate accordingly.

W have heard M .S C. Manchanda, Sr. Advocate for the
appel | ant but nobody appeared for the respondent. The Hi gh
Court in answering the reference placed reliance on its
earlier Judgenment dated August 12, 1970 but the copy of the
said Judgenent has not been supplied in the paper  book as
such we were derived to go through the

123
reasoni ng given by the H gh Court in answering the reference
inthe affirmative and in favour of the assessee.

It was contended by M. Manchanda that the order passed
by the Income Tax O ficer under Sec. 195(2) of the Incone
Tax Act, 1961 (hereinafter referred to as the Act) was not
appeal able to A A . C. under Sec. 248 of the Act. Hi s further
contention was that the order passed by A.A C. was totally
without juridiction and the only renedy available to  the
assessee was to file a wit petition to H gh Court under

Article 226 of the Constitution of India. In our  opinion
this question does not arise before us nor such question was
raised in the reference before the H gh Court. The

Conmi ssioner of Income Tax only sought to refer t he
foll owi ng question for the opinion of the H gh Court:
"Whether, on the facts and circunstances of/  the
case 1in appeal filed under Section 248 |Incone Tax
Act, 1961, the Appellate Assistant Conmi ssioner had
jurisdiction to deal with the quantumof the sum
char geabl e under the provision of the said Act from
which the assessee was |liable to deduct tax under
Section 195 thereof ?"
The above question does not contain the objection that no
appeal was mmi ntai nabl e under Section 248 of the Act agai nst
the order of the Income Tax Oficer passed under Section
195(2) of the Act. The High Court was not called wupon to
deci de any question of juridiction as sought to be raised by
M. Manchanda before us nor the High Court has granted any
certificate in this regard. So far as the question referred
to the H gh Court is concerned, its |anguage shows that
there was no controversy about the appeal filed under Sec.
248 of the Act and the only question rai sed was whet her the
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A.A C. had jurisdiction to deal with the quantum of the sum
chargeabl e under the provisions of the said Act from which
the assessee was liable to deduct tax wunder Sec. 195
t her eof . The argunent thus raised by M. Manchanda before
us that Order under Sec. 195 (2) was not appeal able under
Sec. 248 of the Act, is not available. Even otherwi se the
| anguage of Sec. 248 of the Act is w de enough to cover any
order passed under Sec. 195 of the Act. The case Meteor
Satellite Ltd. v. Inconme Tax O ficer, Conmpanies Circle-IX,
Ahrmedabad, [1980] 121 ITR p. 311 cited in support of the
above contention by M. Manchanda is of no rel evance.

It was next contended by M. Mnchanda that the A A C
was wong in holding that the quantum of incone could be
determned in an appeal under Section 248. It was also
argued that the A A C. was
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al so wong in allowing the expenses at 75% of t he
remttance. It would be proper to reproduce Section 248 of
the Act which readsas under:

Section 248: Appeal by Person Denying Liability to
Deduct Tax:

" Any per son having in accordance with the
provisions of Sections 195 and 200 deducted and
paid tax /in respect of any sum chargeable under
this Act, other than interest, who denies his
liability to nake such deduction, nay appeal to the
Deputy Conmi ssi oner (Appeals) or, as the case my
be, the Comm ssioner (Appeals) to be declared not
liable to nake such deduction."”

It was argued by M. Manchanda that under Section 248 a
person could deny his liability to nmake such deduction but
there was no power to determ ne the quantumand to say as to
what extent the said remittance will be taxed. We find no
force in the above contention. Section 248 makes a | nention
of Sections 195 and 200 and it does not speak of the sub-
cl auses of Sec. 195 either (1) or (2). Wen once an appea

has been preferred to the A A C. on the matter of liability
of the company to deduct taxes, the AAC is well wthin
hi s conpetence to pass an order on the quantum also. In our

opi nion the A A C. was al so conpetent to pass-an order wth
regard to quantum when once he is seized of the mtter.
Under Section 248 a person having deducted and paid tax
under Section 195 nmay appeal to the A A C denying his
liability to nake such deduction and for a declaration that
he is not Iliable to nake such deduction. 't is  thus
difficult for us to accept the argunents that total  denia
may enabl e an appeal to be filed but not a part denial wth
reference to part of the payment subjected to deduction of
t ax. The right of appeal given under Section 248 is  clear
and we cannot accept the vi ew sought to be propounded by M.
Manchanda that such a right is restricted and the A A C. was
not conpetent to fix the quantumor to revise the proportion
of the amount chargeabl e under the provisions of the Act as
determned by the Inconme Tax Oficer. Sec. 251 of the Act
provi des with the powers of the Deputy Conmi ssi oner
(Appeal s) or, as the case nmay be, the Conmi ssi oner
(Appeals). Cause (c) of Sub-Sec. (1) of Sec. 251 reads as
under :

"Sec. 251(1)(c):

"In any other case, he may pass such orders in the

appeal as he thinks fit".
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The above provision gives full power to the Appellate
authority to pass such orders in the appeal as he thinks
fit. There is no controversy before us that appeal could
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lie before A A C. under Sec. 248 of the Act. W are thus in

agreement with the view taken by the High Court and the

I ncome Tax Appellate Tribunal. The appeal thus fails and is

di smissed with no order as to costs as nobody has appeared

on behal f of the respondent.

R P. Appeal dism ssed.
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