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Probati on of O fenders-Age of of fender-Applicability of Act-
Di scretion of H gh Court-Probation of Ofenders Act, 1958
(20 of 1958), ss. 3, 4, 6, 11

HEADNOTE:

The appellants, R and B, who were brothers, were pro.
secuted for having assaulted S who as a result suffered
grievous injuries. Both the appellants were found guilty by
the Assistant Sessions judge, and sentenced to various terns
of inmprisonnent. VWhile B was convicted under ss. 307 and
326 of the Indian Penal Code, the conviction of R was under
S. 324. Section 6 (1) of the Probation of Offenders Act,
1958, enacts "Wien any person under twenty- one years of age
is found guilty of having committed an offence punishable
with inprisonnent (but not with inprisonnment for life), the
Court by which the person is found guilty shall not sentence
himto inprisonnent.............. Though B was 19 years ol d,
s. 6 (1 was inapplicable to himas he was found guilty of an
of fence punishable with inprisonment for life. R, “the older
brother was aged 2 1, but the trial judge considered it
i nappropriate to afford himthe benefit of the section on
the ground that the. act of assault Was preneditated. O
appeal, the H gh Court set aside the convictions of B and in
their place a finding of guilty under s. 324 of the |Indian
Penal Code was recorded for which a sentence of 2 years was
i mposed, and, as regards R his conviction under s. 324 was
mai nt ai ned but the sentence was reduced from2 years to 9
nont hs. On the question of the applicability of the
provisions of the Act to the accused, the High Court took
the view (1) that s. 6 (1) was inapplicable to R because
though lie nmight have been under 21 years of age an the date
of the offence he was not a person under 21 years when the
Sessions judge found himguilty, and (2) that though under
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s. 11 of the Act, the High Court was conpetent to nake an
order in favour of B, it was entirely discretionary for that
Court to exercise the power conferred on it wunder that
section, and that in view of the fact that the court bel ow
had already dealt with the matter, it wag not desirable to
deal with the case of the appellant under the provisions of
the Act at that stage

746

Held : (1) that the age referred toins. 6 (1) of the
Probation of O fenders Act, 1958, is that when the courts
deal; wth the offender, that being the point of time when
the court has to choose between the two alternatives,
whet her to sentence the offender to inprisonment or to apply
to himthe provisions of s. 6(1) of the Act.

(2)that the courts nentioned.in s. 11 of the Act, be they
trial courts or courts exercising appellate or revisiona
jurisdiction, are  empowered to exercise the jurisdiction
conferred on courts not only under ss. 3 and 4 and the con
sequenti al’ provisions but also under s. 6.

(3)that  ‘the power conferred on appellate or other courts
by s. 11 (1) of the Act is of the same nature and chara-
cteristics and subject to the same criteria and Ilimtations
as that conferred on the courts under ss. 3 and 4.

(4)that the provisions of ' s. 6. (1) restrict the absolute
and unfettered discretion inplied by the word ,may" in S. 11
(1), and the entirety of s. 6 (1) applies to guide or con-
dition the jurisdiction of the H gh Court under s. 11(1).
(5)that the crucial date for reckoning the age where an
appel l ate court nodifies the judgment of the ‘trial judge
when s. 6 becomes applicableto a person only on the
deci sion of an appellate or a revisional court, is that upon
which the trial court had to deal with the offender

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON:. Cri m nal Appeal No. 144 of
1962.
Appeal by special |eave fromthe judgnment and order dated
May 10, 1962, of the Patna High Court in Crimmnal Appeal No.
339 of 1961.

B.K. P. Sinha and A. G Ratnaparkhi, for the appellants.

S.P. Varma, P. D. Menon and, B. N Sachthey, for the
respondent.

1962. Decenmber 6. The judgnent of the Court was delivered
by
AYYANGAR, J.- This appeal by special |eave granted by us on
Septenmber 7, 1962, raises for
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consi deration the proper construction of ss. 6 and 11 of the
Probati on of O fenders Act, 1958 (XX of 1958), hereinafter
called the ,Act’.
The appellants are two brothers-Ranji and Basi st. It was
all eged that these two assaul ted one Sidhnath (P.W 2) who
as a result suffered grievous injuries Basist, the younger
brother was charged before the Assistant Sessions judge,
Arrah, with the conmission of an offence under s. 307,
Indian Penal Code, for the reason that the injury he
inflicted was a bhal a- bl ow under circunmstances ""that if by
that act death had been caused he woul d have been guilty of
nmurder”, and as the injury actually sustained was grievous
he was further charged with causing grievous hurt under s.
326, Indian Penal Code. The elder brother who too caused
hurt to the victimwas charged under s. 324, Indian Pena
Code. The Assistant Sessions.Judge held the prosecution
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case as alleged establish against both the accused. It s
now necessary to nmention that according to the Sessions
judge Ranmji was 21 years old and Basist 19. Section 6 of
the Act enacts :
"6. (1) Wien any person under twenty-one years
of age is found guilty of having conmtted an
of fence puni shable with inprisonment (but not
with inmprisonment for life), the Court by
which the person is found guilty shall not
sentence him to inprisonment unless it is
satisfied that, having regard to the circuns-
tances of the case including the nature of the
offence and the character of the offender
woul d not be desirable to deal with him under
section 3 or section 4, and if the Court
passes ~any -sentence of inprisonnent on the
of fender, ~shall record its reasons for doing

SO.
(2) For the purpose of satisfying itself
VWhether it would not be desirable to dea
under section 3

748
or section 4 with an offender referred to in
subsection (1), the Court shall call for a

report fromthe probation officer and consider
the report, if any, and any other information
available to it relating to the character and
physi cal and nment-al condi tion of t he
of f ender. "
The terms of this section excluded the application of its
provisions to Basist who was found guilty of —an offence
puni shabl e with inmprisonment for life (both ss. 307 and 326,
Indian Penal Code). He accordingly sentenced Basist to
undergo rigorous inprisonnent for six years under s.. 307,
I ndian Penal Code, and to four *“years under s. 326, Indian
Penal Code, the sentences to run concurrently. As  regards
Ranji, the elder brother, he considered it inappropriate to
afford himthe benefit of this provision and recorded his
finding on this matter in these terms:
"So far as accused Ranji is concerned I am not
inclined to take recourse to the provisions of
the Probation of O fenders Act, 1958, because
the act of assault on the informant on the
part of this accused is preneditated.”
He sentenced himto undergo rigorous inprisonnent for two
years under s. 324, |ndian Penal Code.
Both the accused filed an appeal to the High Court. The
| earned Single judge who heard the appeal considered the
evidence in the case and the circunstances in._ which' the
injury was inflicted and held that there was no intention on
the part of Basist to cause grievous hurt to PPW -2, with
the result that as against himthe' conviction under 's. 307
as well as that under s. 326, Indian Penal Code, were set
aside and in their place he recorded a finding of guilty in
respect of an offence under s. 324, |ndian Penal Code, for
whi ch he i nposed a sentence of rigorous inprisonnment for two

years. As agai nst Ranji the conviction was mai ntained but
bei ng i nformed by
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counsel that that accused had been suffering from

tubercul osis the sentence of inprisonnent was reduced from 2
years to 9 nonths.

It was urged before the H gh Court that the reasons assigned
by the Assistant Sessions judge for refusing to apply the
provisions of s. 6 of the Act to accused Ranmji were not
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proper. This subm ssion was, however, repelled since the
| earned judges considered the section inapplicable to that
accused because, though he night have been "under 21 Years
of age" on the date of the offence (Cctober 17, 1960), "he
was not a person under 21 years of age" on May 24, 1961
when the Sessions judge found himguilty and sentenced him
to a termof inprisonnent, holding that the crucial date on
which the age had to be determ ned being not the date of
the offence but the date on which as a result of a finding
of guilty sentence had to be passed agai nst the accused.
As regards Basist also, it was urged before the Hi gh Court
that in viewof the alteration in the finding recorded as
regards his guilt, the beneficial provisions of s. 6 of the
Act becane applicable to him the |earned judge hol di ng that
he could pass the sane order as the trial court could have
done because of the provisions contained in s. 11 of the Act
readi ng
"11. (1) Notw thstandi ng anything contained in
the Code or any other |aw, an order under this
Act  may be nade by any Court enpowered to try
and sentence the offender to inprisonment and
al so by the H gh Court or any other Court when
the case cones before it on appeal or in
revision.
(2) Notwi t hstandi ng anything contained in
the ' Code, where an order under section 3 or
section 4 is made by any Court trying the
of fender (other than a H gh Court), an appea

shall |lie to the
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Court to which appeals ordinarily lie from
the sentences of the forner Court.

(3) In any case where any person ' under

twenty. one years of age is found guilty of
having conmtted an of fence and the Court by
which he is found guilty declines to deal wth
him under section 3 or section 4, and passes
agai nst him any sentence of inprisonment’ wth
or wi thout fine fromwhich no ‘appea
lies or is preferred, then, notw thstanding

anything contained in the Code

law, the Court to which appeals ordinarily lie
from the sentences of the fornmer Court nay,
either of its own notion or on an ~application
made to it by the convicted person or the
Probation officer, call for and examne the
record of the case and pass such order thereon
as it thinks fit.

(4) Wen an order has been nmade under
section 3 or section 4 in respect of an
of fender, the Appellate Court or the High
Court in the exercise of its power of revision

may set aside such order and in’ lieu thereof
pass sentence on such offender according to
| aw

Provi ded that the Appellate Court or the High
Court in revision shall not inflict a greater
puni shment than m ght have been inflicted by
the Court by which the offender was found
guilty."

The |earned judge however, declined to do so
observi ng

"No doubt, under the provisions of s. 11 of
the Probation of Offenders Act this Court is

or

any

ot he
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conpetent to nmake an order, but it is entirely
di scretionary for this Court to exercise the

power conferred on it under s. Il. 1In, view
of the fact that the Court bel ow has already
dealt with

751

this matter, though not very satisfactorily, |
do not consider it desirable to deal with the
cases of these appellants under the provisions
of the Probation of Offenders Act at this

st age. "
and instead, passed the sentence of inprisonment as already
nent i oned. It is the correctness of these orders refusing

to apply the provisions of . s. 6 of the Act to the cases of
the appellants that is raised for consideration in this
appeal

Taking first the case of Ranji , the elder brother, we
entirely agree with the High Court in their construction of
s. 6. The question of the age of the person is relevant not
for the purpose of determining his guilt but only for the
purpose of the puni shrment which he-should suffer for the-
of fence of which he has been found, on the evidence, guilty.
The object of the Act is to prevent the turning of youthfu
of fenders into crimnals by their association with hardened
crimnals of mature age within the walls of a prison. The
nethod adopted is to attenpt their possible reformation
instead of inflicting on themthe  nornmal punishnent for
their crime. |If this were borne in mnd it would be clear
that the age referred to by the opening words of s. 6(1)
should be that when the courtis dealing with the offender
that being the point of tinme when the court has to choose
between the two alternatives which the ‘Act in supersession
of the normal penal law vests init, viz., sentence the
of fender to inprisonment or to apply to himthe provisions
of S. 6(1) of the Act. As the H gh Court has found that
Ranji was not a person under the age of 21 on May 24, 1961
when. the |earned Sessions judge found him gquilty it is
clear that s. 6(1) of the Act has no application- to him
The position in regard to the second appel |l ant Basi st--tands
on an entirely different footing. He was said to be of the
age of 19 by the Sessions judge
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which is apparently a reference to the tinme when the offence
was commtted. |If so, he would have been about 20 at the

time when the Sessions judge found himguilty of offences
under ss. 307 and 326, Indian Penal Code, and possibly also
below 21 at the time when the H gh Court altered his
conviction into one under s. 324, Indian Penal Code.

If by reason of his age, and the offence of which he was
been found guilty the provisions of s. 6(1) -are not
excluded, the question that has next to be considered is
whet her the |earned judge had an absolute and unfettered
di scretion to pass or refuse an order under ’'the Act by
virtue of the ternms of s. 11 of the Act. This woul d
obviously turn on (1) whether or not s. 6(1) was applicable
to the High Court, and (2) the proper construction. of the
terns of s. 11 which enpowers appellate and revisiona
courts to pass orders under the Act.

It was urged by | earned Counsel for the appellant that the
Hi gh Court when it recorded a finding that Basist was guilty
of an offence under s. 324, Indian Penal Code, was squarely
within the words "the court by which a person is found
guilty" occurring ins. 6(1) as it was only by that Court
that for the first time the accused was found guilty of an
of fence whi ch was not excluded by the opening words of that
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secti on. Learned Counsel relied for this position on the
judgrment of High Court of Madras in Narayananwam Naidu v.
Enperor (1) following a ,decision of the Allahabad High
Court to a simlar effect in Emperor v. Birch (2). The
guestion that arose in the first of the above cases related
to the scope of the words "Court before whom he is con-
victed" occurring ins. 562, Code of Crimnal Procedure, as
it originally stood. The provision in s. 562, Code of
Crimnal Procedure, is sonewhat in pari materia with s. 4 of
the Act wherein a Person found guilty of having conmitted
of f ences not puni shabl e
(1) (1906) I.L.R 29 Mad. 567.
(2) (1902) I.L.R 24 AIl. 306.
753
with death or inprisonment for life may, instead of being
sentenced to inprisonnent, be released on entering into a
bond. In the Codeas originally enacted which the decision
referred to had to deal with, there was no express provision
as regards the power of appellate courts to pass simlar
orders. . The accused in that case was tried and convicted by
a nmagi strate under sg. 447 and 352, I ndi an Penal Code, and
sentenced to undergo rigorous inprisonment for two weeks.
The accused filed an-appeal and the Deputy Magistrate who
heard it while affirmng the conviction directed his rel ease
on his executing a bond applying to him the provisions
contained in s. 562, Code of Crinminal Procedure. The
District judge considered that the Deputy -Magistrate had
exceeded his jurisdiction in making this order and referred
the question to the High Court. ~The |earned judges rejected
the reference observing that the words ""Court before whom
he is convicted used in s.562 were not intended to limt
the power of making orders under that section to the court
of first instance.
It might be nentioned that the Code has since been | amended
by the addition of sub-s. (2) which runs :

"An order under this section may be made by an

appel late court or by the H gh Court when

exercising its powers of revision."
so that it is no |longer necessary for an appellate or
revisional court to rely on any construction-of the words
","the court by which the person is found guilty" for
invoking or exercising- its jurisdiction. The position
therefore cones to this-the words referring to ""the  court
by which a per-sonis found guilty" are w de enough to
i nclude an appellate court, and particularly so where it is
the appell ate court al one which by reason of its finding on
the gquilt of the accused becomes for the first tine vested
with the power or the duty to act under the section.
754
Undoubtedly if s. Il were attracted to the case, then 'there
woul d be no need for invoking the Jurisdiction of ‘the High
Court under s. 6, and indeed in those circunstances the
proper construction of s. 6 itself would be to exclude an
appel l ate or revisional court since a redundancy could not
have been intended by the statute.
The first question would therefore be to ascertain whether
the jurisdiction or powers envisaged by s. 6(1) are wthin
the scope of the jurisdiction conferred by s. 11. The power
conferred on the High Court is to pass ""an order under the
Act." One 1is thrown back on the Act for determ ning what
these are. They are:
(1)Under s. 3 a court might order the release of a person
found guilty of an offence of the type specified in the
section after due adnonition
(2)Under s. 4 an order may be passed in circunmstances set
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out in it releasing such person on entering into a bond with
or without sureties or pass a supervision order.

(3)Orders which are consequential on orders under s. 3 or

s. 4 like those for which provision is made by ss. 5 & 9. So
far as s. 6 is concerned it is, to say the least, doubtfu

whether it. involves the "’ passing of an order", for the
operative words are that the court finding a person guilty
refrains from passing any sentence. An injunction enacted
by this Act against passing a sentence of inprisonnment which
the court under the nornal |law is enmpowered or enjoined to
pass can hardly be termed ", passing an order" under the Act.
If this were correct, the result would be that on the
reasoning which the High Courts of Mudras and Allahabad
adopted to construe the words in s. 562, of the Code, the-
H gh Court, when hearing an appeal, would be subject to the
provi sions of s. 6.

755

It is however possible that the words ins. 11 (1) ""', pass
an order under the Act" are not to be construed so strictly
and literally, but to be understood to nean "to exercise the

powers or_ Jurisdiction conferred by the Act." This w der
interpretation mght perhaps be justified by the scope and
obj ect of this section: Section 11 is to apply

notw t hst andi ng anything in the Code or any other law' to
all courts enpowered to sentence offenders to inprisonment.
TO read a beneficial provision of this universal type in a
restricted sense, so as to confine the power of these courts
to the exercise of the powers under ss. 3 and 4 alone would
not, in our opinion, be in accord wth sound principles of
statutory interpretation. W are therefore inclined to hold
that the Courts nentioned in-s. 11 be they trial courts or
exercising appellate or revisional jurisdiction are " thereby
enpowered to exercise the jurisdiction conferred on  Courts
not only under ss. 3 and 4 and the consequential provisions
but al so under s. 6.

Accepting therefore the interpretation of S. 11 (1) which
was urged by Counsel for the respondent, that the courts
nentioned in it could pass orders under ss. 3, 4 or 6, the
guestion next to be considered relates to the incidents of
that jurisdiction with regard to the amount and nature of
di scretion vested in these courts.

It was submitted on behalf of the appellant that the power
conferred on the H gh Court and other courts by s. 11 (1)
was neither nore nor |less than those of the court under s. 6
(1) and that the former were bound to exercise it, subject
to the sane conditions and limtations as are set out in the
latter provision. Stated in other words the interpretation
suggested was that the terns of s.6 had, so to speak, to be
read into the jurisdiction of the courts acting under s. 11

(1). On the other hand the contention urged by the
respondent was that s. Il (1) had to be read on -its own
| anguage and so read it conferred on
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the courts nentioned in it, an absolute and unfettered
di scretion "to pass or not to pass an order under the Act"
as they thought fit having regard to the circunstances of
each case

A consi derabl e portion of the argunent by the respondent was
based on the inmport of the facultative verb "may" in the
words "’ may be made" occurring in the operative part of the
sub-section as conferring a discretion and that as no
l[imtations were placed’” by this or any other section on the
exercise of this discretion, the same should be held to be
unfettered and therefore capable of being exercised, no
doubt, on judicial principles but not subject to any
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statutory limtations. It mght be nentioned that from the
rel evant passage of the judgnent of the Hi gh Court which we
have extracted, it would appear that the | earned judge has
proceeded on this interpretation of S. 11
Though the word "may" m ght connote nmerely an enabling or
perm ssive power in the sense of the usual phrase ""it shal
be lawful", it 1is also capable of being construed as
referring to a conpellable duty, particularly when it refers
to a power conferred on a court or other judicial authority.
As observed in Maxwel |l on Statutes
"Statutes which authorise persons to do acts
for the benefit of others, or, as it is
sonetines 'said, for the public good or the
advancenent. of justice, have often given rise
to controversy when conferring the authority
in ternms sinply enabling and not nandatory.

In enacting that they 'may’ or 'shall’ if they
think fit, or '&hall have power,’ or that, it
shal |~ be lawful’“for themto do such acts, a

statute appears to use the |anguage of nere

perm ssion but it has been so often decided as

to have -become an axiomthat in such cases

such expressions

757

may have-to, say the |east-a conpul sory force
The fact that the power is conferred  on a Court mght
militate against. the literal interpretation of "may"
suggest ed by the 'respondent. Thi's apart, the power
conferred by s. 11(1) is to pass ""an order under the Act"
and the question arises as to the precise inport. of these
words, and in particul ar whether these words would not inply
that the order to be passed would be subject to ‘the sane
[imtations or conditions as the orders under what might be
termed the primary provisions of the  Act. Thus ''s. 3
enmpowers a court to release certain offenders on probation
of good conduct after due adnonition, and it lays down
certain tests as a guidance or the bases upon which that
di scretion is to be exercised : (1) that no  previous
convi ction should have been proved against him and (2) that
the court by which the person is found guilty should be of
the opinion that, having regard to the circunmstances of the
case including the nature of the offence and the character
of the offender it is expedient so to do. Simlarly, s. 4
enpowers a court to release certain offenders on probation
of good conduct, The criteria laid dowm ~there. and the
gui dance set out is that the court by which the person is
found guilty should be of opinion that, having regard to the
circunmstances of the case including the nature of. the
of fence and the character of the offender, it is expedient
to release him on probation of good conduct, with a proviso
that the power is not to be exercised unless the court were
satisfied that the offender or his surety has :a fixed place
of abode or regular occupation in the place over which the
court exercises jurisdiction or in which the offender is
likely to live during the period for which he enters into
t he bond.
Wuld it be a proper construction of s. 11 (1) to hold that
the H gh Court etc. could pass orders in appeal or revision
wi t hout reference to these standards,
758
tests or guidance which the statute has prescribed for the
primary courts? W are clearly of the opinion that this is
capable only of a negative answer and that the power
conferred on appellate or other courts by s. Il (1) was of
the sane nature and characteristics and subject to the sane
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criteria and Ilimtations as that conferred on the courts
under ss. 3 & 4. W are confirmed in this view by the terns
of s. 11(3). If this were so it would not be possible to

adopt a, different rule of interpretati on when one cane to
consi der the power under s. 6. It cannot, for instance, be
suggested that the H gh Court <could in its discretion
exerci se the power under s. 6 in the case of a person who is
above the age of 21, nor where a person is found guilty of

an offence punishable with death or inprisonment for |Iife.
These limitations on the exercise of the discretion have
surely to be gathered only fromthe ternms of s. 6(1). If s.
6(1) applies so far to restrict the absolute and unfettered
di scretion inplied by the word "may", it appears to us that

logically the conclusion is inescapable that the entirety of
s. 6(1) applies to guide or condition the jurisdiction of
the High Court under s. 11(1). W there. fore reject the
subm ssion nade to us on behalf of the respondent that an
appel | ate court has an unfettered discretion in dealing with
a case which cones before it'under s. 11 and that its
di scretion and powers are not to be governed by the terns of
s. 6(1).

The question next to be considered is the result of applying
the terms of s. 6(1) to a person in the position of Basist.
It was not disputed by learned counsel for the respondent
that the | earned Judge of the H gh Court failed to consider
the case of this accused with reference to the terms of s. 6
since he has proceeded on the basis that he had an
unfettered discretion in the matter and which in the
circunmstances of the present case he was not ‘inclined to
exercise in favour of the accused. The order of  the Hi gh
Court in so far as it relates to the second appell ant-
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Basi st-nust therefore be set aside and the H gh Court
directed to exercise its discretion on the basis that it was
judging the matter with reference to the criteria laid down
ins. 6.

We shall now proceed to consider one question which- was
nooted before us in regard to the crucial date for reckoning
the age where an appellate court nodifies the judgnent of
the trial judge, when s. 6 becones applicable to a person
only on the decision of an appellate or a revisional court.
Is the age of the offender to be reckoned as at the date of
the judgnment of the trial judge or is it the date when the
accused is, for the first tinme, in a position to claim the
benefit of s. 6. W consider that on the terms of the
section, on grounds of logic as well as on the theory that
the order passed by an appellate court is the correct order
which the trial court should have passed, the crucial date
nmust be that upon which the trial court had to deal with the
of f ender. In this view as Basist was admttedly below 21
years of age at the time of the judgnent of the “Assistant
Sessions judge, s. 6 was not inapplicable to him even
assum ng he was above that age by the date of the order in
appeal

The appeal is accordingly allowed in part i.e., inregard to
the second appellant-Basist and is remanded to the High
Court to consider the proper order to be passed in his case
by applying the provisions of s. 6 of the probation of
of fenders Act, 1958.

Appeal allowed in part.
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