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A reference was nmade to the Industrial Tribunal, Allahabad under
the Industrial Disputes Act, 1947 as to whether it is justified for the
appel l ant not to give work to 88 worknmen whose nanes are nentioned in
the Annexure to the reference order fromthe date indicated against each
one of themand, if not, what consequential benefits should be given to
t hem

In the pleadings raised before the Tribunal, the workmen
contended that they were engaged directly by the appellant but |ater on
to evade the liability arising under the law, started show ng them as
mazdoor enpl oyed through a contractor and such entries are fake. The
stand of the appellant has been that they are the enployees of the
contractor, if at all, and, therefore, they are governed by the Contract
Labour [Regul ation and Abolition] Act, 1970 and they are not entitled to
any relief. Evidence was adduced before the Tribunal and five w tnesses
were exam ned on behal f of the workmen in support of their case and
each one of themstated that the worknmen in question were appointed by
the officers of the appellant and the work was al'so assigned by them
under their instructions the workmen carried out their work. On behalf
of the appellant, EEW1, A K Dutta was exam ned who was the Manager
of the Power Plant. He admitted that Ex.E-1 had been signed by him
whi ch indicated that between July 1985 to June 1986, Ms Industria
Suppliers were the contractors and Anil Kumar M sra was partner of this
firmand in 1986, the contract was given in individual capacity to Ani
Kumar M sra. V.P.Awasthi, who was exami ned as the second witness,
admtted that Ex. W7 was copies fromthe tenporary attendance register
and they had been prepared by him

Fromthe material available on record, the Tribunal canme to the
conclusion that it could not be disputed that 88 workmen in question
were working in the power plant of the appellant but the only contention
that was raised by the appellant was that those worknen were enpl oyed
by the contractor. Ex.E-1, to which reference was nmade earlier, is a duty
roster for the year 1985. A photo copy of this docunent was filed by the
wor kmen with an application dated May 6, 1988 and the original was
produced by the appellant. A conparison of the two would indicate that
the signature of the contractor was obtained on the original but the
signature of the contract was not avail able on the photo copy which
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obvi ously showed that the signatures were subsequently obtained on this
docunent. The Tribunal proceeding on that basis cane to the concl usion
that the duties were assigned to these 88 worknmen by the managenent

of the appellant; the contractor had no hand in the same and they were
wor ki ng at no stage under the supervision and control of the contractor;
that they were ever paid their wages by the contractor and that it was
also on record that there were 2 workmen in service since 1979, 25 since
1982, 19 since 1981, 37 since 1983 and 4 since 1984 besi des one which
entered into service in January 1986. There was no explanation as to
why 87 worknmen were in service even before the contract of Ms
Industrial Suppliers started. Anil Kumar M sra ceased to have contract
after 1986, even then these workmen continued to be in service in the
establ i shnent of the appellant and, therefore, the Tribunal concl uded
that the 88 worknen were never enployed by any contractor much | ess

Anil Kumar M sra and that they were direct enployees of the appell ant
and their services had to be continued. The Tribunal passed an award
stating that these workmen should be deened to be continuing in service
of the appellant- fromthe date of retrenchment w thout break of service
and woul d 'be entitled not only to their back wages fromthe date of their
retrenchnment upto date but to all benefits which regul ar enpl oyees of
the appellant are entitled to as they are held to be regul ar worknmen of
the appell ant.

Agai nst that award, wit petition was preferred before the High

Court. The Hi gh Court, after noticing the |egal position, adverted to the
findings recorded by the Tribunal that the 88 worknen were enpl oyees

of the appellant even before the present contractor was given the contract
and continued even after the term nation of the contract of the said
contractor; that they were working directly under the appellant; that they
were al so carrying on the work of a permanent nature and their work

was outside the scope for which the contract was given to Anil Kumar

M sra and, therefore, the H gh Court declinedto interfere with the award
made by the Tribunal. Hence, this appeal by special |eave.

Bef ore us, the contentions urged before the H gh Court are
reiterated. The |earned counsel for the appellant urged that the Tribuna
had travell ed far beyond the scope of the reference /i nasmuch as the
guestion referred to it was only limted as to whether the appellant had
wongly ternminated the services of 88 workmen. The question whet her
88 wor knen were enpl oyees of the appellant was conpletely outside the
scope of the reference. Even otherw se, the findings recorded by the
Tri bunal had been recorded i gnoring conpletely the material evidence on
record and in this context, the | earned counsel relied upon'the decision
in Steel Authority of India vs. V.S Yadav, 1987 (55) FLR 268. The
claim of the worknen has been that they have been enployed by the
appel l ant. Wen the stand of the appellant is that the workmen were not
enpl oyees of the appellant but they were working under a contractor,
necessarily the issue arose as to the nature of their enpl oynent
i nasmuch as the relief that would be granted to them woul d depend
upon the sanme. 1In the circunstances, the nature of their enploynent,
whet her directly under the appellant or through the contractor, was
necessarily to be decided. Even otherwi se, a full reading of the reference
woul d show that there was no indication that they had been enpl oyed by
a contractor but their services had been term nated fromthe respective
dat e shown agai nst them and whet her the sane was justified or not. In
such a case, when a question was raised that the worknen in question
were not the enpl oyees of the appellant, necessarily the Tribunal had to
go into the question whether they were the enpl oyees of the appellant or
not. On due appreciation of evidence, the Tribunal canme to the
conclusion that they are the enpl oyees of the appellant and that finding
of fact was based on evidence. In our opinion, the conclusion reached by
the Tribunal could not be seriously assailed by the | earned counsel for
the appellant. W find no justification to interfere with the award as
affirmed by the Hi gh Court.




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 3 of 3

The appeal,

.
[ S. RAJENDRA BABU ]

L.
[ DORAI SWAMY RAJU ]

March 6, 2002.

t her ef or e,

st ands di sm ssed.

No costs.




