http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 15

PETI TI ONER
LALJI RAJA & SONS

Vs.

RESPONDENT:
FI RM HANSRAJ NATHURAM

DATE OF JUDGVENT23/02/1971

BENCH
HEGDE, K.S.

BENCH

HEGDE, K.S.
BHARGAVA, VI SHI SHTHA
SIKRI, S.M (CJ)

M TTER, G K.

REDDY, P.  JAGANMOHAN

Cl TATI ON

1971 AIR 974 1971 SCR (3) 815
1971 ScC (1) 721

Cl TATOR | NFO :

F 1977 SC'164 (9)

R 1980 SC 101 (3)

RF 1989 SC1614 (14)

R 1991 SC2156 (10)
ACT:

Code of Civil Procedure, 1908, ss. 2(5), 2(12), 20, 38, 39,
40 48-Code of Civil Procedure (Amendnent) Act, 1950 (Act 2
of 1951), s. 20(1) (b)-Decree passed under Code can be
transferred to any court governed by Code-Court in Madhya
Bharat not governed by Code prior to passing of Act 2 of
1951-Transfer of decree from Wst Bengal Court to WMadhya
Bharat Court while invalid before passing of Act 2 of 1951
could be wvalidly made thereafter-Foreign Court, 'Foreign
Decree’, nmeani ng of - Foreign Decree when a nul lity-
Privileges’ and 'rights’ when protected under s. 20(1) (b)
of Act 2 of 1951-Limitation for Execution Section 48 whet her
provides a bar or period of limtation

HEADNOTE

The appellants obtained a decree against the respondent in
the court of Sub-Judge, Bankura (West Bengal ) on Decenber 3,
1949. On March 28, 1950 they applied to the court ~ which
passed the decree to transfer the decree with a certificate
of non-satisfaction of the court at Morgan in the then State
of Madhya Bharat. It was ordered accordingly. The Judgnent
debtors resisted the execute on the ground that the ‘court
had no jurisdiction to execute the same as the decree was
that of a foreign court and that the sane had been passed
ex-parte. The court accepted that contention and disn ssed
the execution petition on Decenmber 29, 1950. On April
1951 the Code of Civil Procedure (Anendnent) Act 2 of 1951
cane into force. By this Act the Code was extended to the
former State of Madhya Bharat as well as various other
pl aces. Meanwhil e the appell ants appeal ed agai nst the order
of the Additional District Judge Morena dismissing the
execution petition to the Hi gh Court of Madhya pradesh. The
appeal was allowed. |In further appeal this Court ’'restored
the order of the Addl. District Judge, Morena. Thereafter
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on February 15, 1963 the appellants filed another execution
case before the Bankura Court praying for the transfer of
the decree to the Molrena Court for execution. The Bankura
Court again ordered the transfer of the decree of the Mrena
Court . The judgnent debtors resisted execute on t he
flowing grounds : (1) that it was barred by yes judicature
in view of the aforesaid decision of this Court; (2) that it
was barred by s. 48 of the Code of Civil Procedure; (3) that
it was barred by Ilimtation and (4) that it was not
executabl e because it was the decree of a foreign court.
The Addl. District Judge rejected the objections. The Hi gh
Court in appeal agreed with the executing court that the
execution petition was neiber barred by resjudicata nor was
there any bar of limtation but it disagreed with that court
and held that the decree was not executable as the court

whi ch passed the decree was a foreign court. The decree
holders filed the present appeal by special |eave. The
guestions which fell for consideration were : (i) whether

the decree under execution was not executable by courts
situate.in the area conprised in the forner State of Madhya
Bhar at ;

(ii) whether the decree was barred by s. 48 of the Code.
HELD: Per Sikri C J., Mtter, Hyde and Bhargava JJ. (1) (a)
On the date when the decree under execution was passed
foreign court’ was

8-1 100 SupC 171

816

defined in s. 2(5) of the Code as a court situate beyond the
l[imts of British I'ndia which had no authority —in British
India and was not established or continued by the Centra
Gover nnent . After the anendnent of the Code of Civi
Procedure in 1951. ’'foreign court’ under the Code neans a
court situate outside India and not established or continued
by the authority of the Central CGovernnment. Wether we take
the earlier definition or the present definition the Bankura
Court could not be considered as a foreign court within the
nmeani ng of that expression in the Code. ’'Foreign judgnent’
is defined as the 'judgnent of a foreign court’. Hence the
decree under execution could not be considered as a foreign
decree for the purpose of the Code. [820 DG

Accordingly the judgnment-debtors coul d not take advantage of
the provisionins. 13(b) of the Code under which the ex-
parte decree of a foreign court is not conclusive: Nor
could they take advantage of s. 13(d). They were served
with notice of suit but did not choose to appear before the
court. Hence, there was Po basis for the contention that
any principle of natural justice has been contravened.
Further s. 13(d) was not applicabl e because the judgnent in
guestion was not a foreign judgnment. [821 D

(b) Under Private International Law a decree passed by a
foreign court to whose juri diction a judgrment-debtor had
not submitted is an absolute nullity only if the ' |oca
| egi slature had not conferred jurisdiction on the donestic
courts over the foreigners either generally or in specified
ci rcunst ances. Clause (c) of s. 20 of the Code provides
that subject to the lintations nentioned in the earlier
sections of the Code a suit can be instituted in a court
within the local linmts of whose jurisdiction the cause of
action wholly or in part, arises. This provision confers
jurisdiction on a court in India over foreigners when the
cause of action arises within its jurisdiction. There was
not dispute in the present case that the cause of action for
the suit which led up to the decree under execution arose
within the jurisdict on of the Bankura Court. Hence, it
must be held that the suit in question was properly
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instituted. Accordingly the decree in question was a valid
decree though it mght not have been executable at one stage
in courts in the forner Indian States [822 B-F]
Sardar Gurdyal Singh v. The Rajah of Faridkot, 21 I.A 171
referred to.
(c) A conbined reading of ss. 2(12), 38, 39 and 40 of the
Code shows that a decree can be transferred for execution
only to a court to which the Code apple . This is what was
ruled by this Court in Hansraj Nathu Ranis case. But by the
date the transfer in the present case was nade, the Code had
been extended to the whole of India. It followed that the
transfer of the decree in question which was not a foreign
decree, to the Mirena Court, was in accordance wth the
provi si ons of the Code. [823 B-D
Hansraj Nathu Ramv. Lalii Raja & Sons of Bankura, [1963] 2
S.C.R 619, applied.
Nar si ngh Rao Shitole v. Shri Shankar Saran & Ors., [1963] 2
S.C R /577, distinguished.
(d) Section 20(1)(b) of the Code of Civil Pr ocedure
Amendnent. Act, 1951 by which the Code was extended to Madhya
Bharat and other areas ~undoubtedly protects the right
acquired and privileges accrued under the |law repealed by
the anmending Act. But even by straining the | anguage of the
provision it cannot be said that the non-executabilitv of
the decree within a particular territory can be considered a
privilege [824 E-F]

817
Nor is it a 'right accrued’” within the neaning of s. 20(1)
(b) of the Code of Civil Procedure (Anendnment) - Act, 1950.
In the first peace in order to get the benefit of this
provision the non-executability of the decree nust be a
right, and secondly it nust be a right that had accrued from
the provisions of the repealed law.~ It Was difficult to
consi der the non-executability of the decree in Mudhya
Bharat as a vested right of the judgnent debtors. The' non-
executability in question pertained to the jurisdiction of
certain courts and not to the "rights of the /judgnent
debt ors. Further the rel evant provision of the Code of
Cvil Proedue in force in Madhya Bharat did not confer the,
right claimed by the judgnent debtors. Al  that had
happened in view of the extension of +he Code to the whole
of India in 1951 was that the decrees which could have -been
executed only by courts in British India were nmade’
executable in the whole of India. The change nade was one
relating to procedure and jury diction. By the extension of
the Code to Madhya Bharat, want of jurisdiction on the part
of the Mrena Court was renedied and that court was now
conpetent to execute the decree [825 A-E]
Ham lton Gell v. Wiite [1922] 2 K B 422, Abbot v. Mnister
for Lands, [1895] A.C. 425 and G (QOgden Industries Pvt.
Ltd. v. Lucas, [1969] 1 All E R 121, applied.
(ii)The execution was also not barred, by s. 48 'of the
Cod-.. For considering the true inpact of cl. (b) of ' sub-s.
2 of s. 48 of the Code provisions of Arts. 181 and 182  of
the Limtation Act, 1908 have also to be taken into
consi deration. These provisions clearly go to indicate that
the period prescribed under s. 48(1) of the Code is a period
of limtation. This interpretation is strengthened by the
subsequent history of the legislation. By the Limtation
Act, 1963 s. 48 of the Code is deleted. 1It-, place has not
been taken by Art. 136 of the Lintation Act of 1963 The High
Courts also are now unaninmus that s. 48 of tile (ode is
controlled by the provisions of the Limtation Act, 1908.
[828 A-(C]
Kandaswanm Pillai v. Kamappa Chetty, A-1-R 1952 Mad. 186
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(F.B.), Durg v. Poncham I|.L.R [1939] Al. 647, Sitaram v.
Chunnilalsa, |.L.R [1944] Nag. 250, Anmarendra v. Manindra,
A 1.R "1955 Cal. 269, Krishna Chandra v Parovatanma, A.|l.R
1953 Orissa 13 and Rangopal v. Sidram A |l.R 1943 Bom 164
referred to.

Per Jagannohan Reddy, J.-(Concurring) No question of ’'a
vested right or privilege arose to entitle the respondent
to challenge execution proceedings in Mirena Court. The
decree granted by the Bankura Court was executable by the
Courts governed by the sane Code, by talk Court which passed
it or by the Court to which it was transferred. One the
Code was made applicable to the whole of India by Amendnent
Act 11 of 1951 the decree was no |onger a foreign decree qua
the Mrena Court which was a court under the Code to which
the Bankura Court could transfer the decree for execution
No doubt in’ Shitole's case it was observed that s. 13 of
t he Code creates substantive rights and not nerely
procedural. and therefore defenses that were open to the
resno-dents were not taken ~away by any constitutiona
changes; 'but the ratio of the decision was that the Gwalior
Court not being a court that passed the decree after the
coming into force of Act 11 of 1951 the Allahabad Court
could not execute it. The inpediment did not exist now in
that the Bankura Court bad transferred the decree to a court
under the Code. the plea that s. 48 Civil Procedure Code
presents a bar of limtation was also not tenable. [831 F-H
818

Ki shendas v. Indo-Carnatic Bank Ltd.~ A l.R 1958 A P. 407
Sardar Gurdayal Singh' V. Raja of Firidkote, 21 1. A 171, Rai
Raj endra Sardar Mal oji Narsingh Rao Shirole v. Shri Shankar
Saran, [1963] 2 S.C.R 577 and Hansaj NathuramyY. Lalji Raja
JUDGVENT:

&

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 2427
of 1966.

Appeal by special |eave fromthe judgnment and order dated
August 27, 1964 of the Madhya Pradesh Hi gh Court in M sc
Appeal No. 20 of 1964.

S. C. Mgjundar and R K. fain, for the appellant.

W S. Barlingay, Ranesh Mali and Ganpat Rai, for the
respondent.

The Judgnment of S, M SIKRI, CJ., G K MTTER K S.HECDE
and V. BHARGAVA, JJ. was delivered by HEGDE, J. P. JAGAMOHAN
REDDY, J. gave a separate Opinion

Hegde, J. This is an execution appeal. The decree-holders
are the appellants herein. This case has a l|ong and
chequered history. The decree-hol ders obtained a decree

agai nst the respondents in the court of Sub-Judge,  Bankura
(West Bengal) for a sumof over Rs. 12,000/-, on Decenber 3,
1949. On March 28, 1950 they applied to the court  which
passed the decree to transfer the decree together with a
certificate of non-satisfaction to the court at Mrena in
the then Madhya Bharat State for execution. It was ordered
accordingly.. The execution proceedings conmenced in the
court of Additional District Judge at Morena on Septenber
21, 1950 (Money Execution Case No. 8 of 1950). The
j udgrent -debtors resisted the execution on the ground that
the court had no jurisdiction to execute the same as the
decree was that of a foreign court and that the sane had
been passed exparte. The court accepted that contention and
di smissed the execution petition on Decenber 29, 1950. On
April 1, 1951 the Code of Civil Procedure (Anendment) Act,
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(Act 11 of 1951) cane into force. As a result of that the
Code of CGvil Procedure (in short the 'Code’) was extended
to the forner State of Madhya Bharat as well as to various
ot her places. Meanwhile the decree-hol ders appeal ed agai nst
the order of the |learned Additional District Judge, Morena
dismssing the execution petition, to the H gh Court of
Madhya Pradesh. The Madhya Pradesh Hi gh Court allowed their
appeal . As agai nst that the judgnent debtors appealed to
this Court. This Court allowed the appeal of the judgnent-
debtors and restored the order of the learned Additiona

District Judge,, 'Mrena. The decision of this Court is
reported in Hansraj Nathu Ramv. Lalji Raj and sons of
Bankura(1l). Therein this Court ruled that the transfer
ordered by

(1) [1963] 2 S.C R 619.

819
the Bankura court was without jurisdiction as on that date
"the Code’ did not apply to the Mrena court.. This Court
held that Mbrena court not being a court to which the,
Code’ apple, the decree could not have been transport to it
It further bed that ss. 38 and 39 of "the Code’ did not
afford jurisdiction for such-a transfer. It nmay be noted
that at the time the Bankura Court ordered the transfer of
the decree, the Mdrrena court was governed by the Indian Code
of Cvil Procedure as adapted by the WMdhya Bhar at
Adaptation Order, 1948. |n other words it was governed ' by
a | aw passed by the then Madhya Bharat State. In the course
of its judgment this Court observed that under 'the Code’ "
a decree can be executed by a court which passed the decree
or to which it was transport for executing and the decree
whi ch could be transferred has to be a decree 'passed under
the Code and the court to which it could be transferred has
to be a court which was governed by the Indian Code of G vi
Procedure". The first stage of the execution proceedings
cane to an end by the decision of this Court rendered on
April 30, 1962.
On February 15, 1963, the decree holders filed another exe-
cution case before the Bankura court. Therein they prayed
for the transfer of the decree again to the Mrena court for
execution. As noticed earlier, by that tinme the Code’ had
been extended to the Madhya Bharat State which had becone a
part of the State of Madhya Pradesh. The —Bankura court
again ordered the nmans fer of the decree to the ~Mrena
court. The execution proceedi ngs were started afresh inthe
Morena court on August 31, 1963 (Execution Case No. -1 of
1963). The judgnent-debt- resisted the execution on various
grounds viz. (a) that it is barred by res-judicata in view
of the decision of this Court referred to earlier-, (b). that
it is barred by s. 48. of "the. Code' ; (c) that it is
barred by limtation; and (d) that the decree is not
executable as it is a decree of a foreign court.

The | earned Additional District Judge rej ected the
objections raised by the judgnent-debtors. The judgnent -
debtors appeal ed against that order to the High Court  of
Madhva Pradesh. The High Court agreed with the executing
court that the execution petition is neither barred by res-
judicata nor by s. 48 of "the Code', nor is there any bar of
[imtation.but it disagreed with that court and held that
the decree was not evecutable as the court which passed the
decree was a foreign court. |In arriving at that concl usion
it purported to rely on the decision of this Court in Rai
Raj endra Sardar Mloji Narsingh Rao Shitole v. v. Sri
Shankar- Saran and Ors..(1). Aggrieved by that decision the
decr ee- hol ders have brought this appeal by special |eave.
From the contentions advanced before us, two questions arise
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1. [1963]2 S.C.R 577.

820

for decision. They are (1) whether the decree under
execution is not executable by courts situate in the area
conprised in the fornmer State of Madhya Bharat and (2)
whet her the decree is barred by S. 48 of ’'the Code’

The contention of the Judgnent-debtors is that the decree
under execution being a decree of a foreign court is a
nullity qua the courts in the former State, of Madhya Bhar at
and therefore the sane is not executable in the Mrena
court. According to the decree-holders the decree in
guestion is not a decree of a foreign court as contenplated
by "the Code’ and the court -to which the decree
is transferred for execution nanmely the Mdrena court is a
"court’ ascontenplated by ss. 38 and 39 of 'the Code

and therefore therecan be no valid objection to its

execution in the Mrena court. Before referring to the
deci ded cases on the point it is necessary to read the
rel evant provisions of 'the Code’ as the execution is sought
in accordance with the provisions therein

"Foreign Court is definedin s. 2(5) of "the Code’. That
definition as it stood on the date the decree under
execution was passed read thus

"foreign -court" -neans a Court situate beyond the Iimts of
British;: India which has no authority in British India and,
is: - not established or continued by t he Centra

Gover nment . ",

A new definition of  foreign court"” was substituted by the
Code of Civil Prcedure (Arendnent) Act 11 of 1951. That
definition reads

"foreign court" nmeans a court situate outside India and not
established or continued by the authority of the Centra

Gover nment .

VWether we take the earlier definition or the | present
definition into consideration the Bankura court, cannot be
considered as a "foreign court" within 'the meaning of that

expression in 'the Code’. Foreign judgnent is defined in
"the Code’ as the judgnment of "a foreign court’. (S. 2(6) of
"the Code’). Hence the decree under execution cannot be

consi dered as a foreign decree for the purpose of the Code.
Section 13 of 'the Code’ provides that "A foreign judgnment
shall be <conclusive as to any nmatter thereby directly
adj udi cated wupon between the sane parties or, between
parties under whomthey or any of them claim litigating
under the sanme title except
(b) where it hasnot, been given on the nerits of the
case."

821
The judgrment with which we are concerned in this case was an
ex-parse judgnent. The Bankura court had no jurisdiction
over the judgnent-debtors. The Judgnent-debtors. did not
submit themselves to the jurisdiction of that court ' though
they were served with a notice of the suit. Hence if the
Bankura court can be considered as a foreign court then s,
13(b) would have conme to the rescue of the Judgnent-debtors
and it would have enabled themto pread that the judgnent in
guestion was not conclusive and consequenty the decree is
not binding against them But as the judgment in question
cannot be considered as a judgnent of a foreign court, they
can take no assistance froms. 13(b). But assistance was
sought to be taken froms. 13(d) which says that the foreign
judgrments are not conclusive "where the proceedings in which
the judgnment was obtai ned are opposed to natural justice".
It was urged on behalf of the judgnmentdebtors that as the
decree under execution was an ex-parte decree, we rmust hold
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that the proceedings in which the judgnent was obtai ned were
opposed to natural justice. W are unable to accede to this
contention. As nentioned earlier, the judgnent-debtors were
served with the notice of the suit. They did not choose to
appear before the court, Hence there is no basis for the
contention that any principle of natural justice had been
contravened. Further as held earlier the judgnent in
guestion is not a foreign judgnent.
Rel i ance was placed on Private International Law in support
of the contention that in a personal action, a decree pro-
nounced i n absentee by a foreign court, to the jurisdiction
of which the defendant had not in any way submitted hinself
is an absolute nudity. It was urged that the Bankura court
had no jurisdiction over the judgnent-debtors and therefore
the decree passed being one pronounced in absentem is a
nullity. |In support of this contention reliance was placed
on the decision of the Judicial - Commttee in Sirdar GCurdva
Singh wv. The Rajah of Faridkote(l). Therein the Judicia
Comm tt ee observed

"I n a personal -action, to which none of these

causes of ~jurisdiction apply, a decree

pronounced i n absentem by a foreign Court, to

the jurisdiction of which the Defendant has

not in any way submitted hinmself, is by

i nternational |aw an absolute nullity."

But the Board qualified those observations by

the foll owi ng words :

"He i's under no obligation of any kind to obey

it; and.it nust be regarded as a mere nullity

by the Courts

(1). 21 .A 171.

822
of every nation except (when authorised by
special local legislation) in the country of

the forum by which'it was pronounced."
The above remarks of the Board indicate that even a decree
whi ch is pronounced in absentemby a foreign court i's valid
and executable in the country of the forumby which it was
pronounced when aut horised by special |ocal |egislation. A
decree passed by’ a foreign court to whose jurisdiction a
j udgrent - debt or had not submitted is an absolute nullity

only if the Ilocal |legislature had not —conferred -upon
jurisdiction on the domestic courts over the foreigners
ei ther generally or under specified circunstances. Secti on

20(c) of 'the Code’ confers jurisdiction on-a court in'India
over the foreigners if the cause of action arises within the
jurisdiction of that court. Hence the observation of the
Board quoted in sone of the decisions of the courts in India
including the decision of this Court in Shitole's case(l)
that such a decree is an absolute nullity’ may not be

apposite. It may be nore appropriate to say that the decree
in question is not executable in courts outside this
country. The board itself had noticed that this rule of
Private International law is subject to special local
| egislation. dause (c) of s. 20 of 'the Code’ provided at
the relevant tine and still provides that subject to the
l[imtations nentioned in the earlier sections of 'the Code’

a suit can be instituted in a court within the local limts
of whose jurisdiction the cause of action. wholly or in
part, arises. There is no dispute in this case that the

cause of action for the suit which led up to the decree
under execution arose within the jurisdiction of Bankura
court. Hence it nust be held that the suit in question was
a properly instituted suit. Fromthat it follows that the
decree in question is a valid decree though it mght not
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have been executable at one stage in courts in the forner
I ndi an St at es.
This takes us to ss. 38 and 39 of 'the Code’. Section 38
provides that a decree may be executed either by the court
which passed it, or by the court to which it is sent for
execution. Section 39(1) to the extent it is material for
our present purpose prescribes
"The Court which passed a decree may, on the
application of the decree-holder, send it for
execution to another Court-
(a) if the person agai nst whomthe decree is
passed actually and voluntarily resides or
carries on business, or personally works for
gain within the |ocal limts of t he
jurisdiction of such other Court........
(1) [1963] 2 S.C R _577.

823
Section 40 prescribes
"Where a decree is sent for execution in another State, it
shall be sent to such Court and executed in such nmanner as

may be prescribed by rulesin force in that State."

Rules are defined in s. 2(12) as nmeaning Rules and Forns
contained in the 1st Schedul'e or made under s. 122 or s. 125
of ’the Code’. On- a conbined reading of ss. 2(12), 33, 39
and 40, it follows that a decree can be transferred for
execution only to a court to which 'the Code’ applies. This
is what was ruled by this Court in Hansraj - Nathu Ram wv.

Lalji Raja and sonw cf Bankura(l). ~But by ‘the date the
i mpugned transfer was nade, 'the Code’ had been extended to
the whole of India. In fact the court to which the decree

was transferred is nowan entirely new court in the eye of
the lawsee the decision of this Court in Shitole s case(2).
From the foregoing discussion., it follows that the ' decree
under execution is not a foreign decree and its transfer to
the Morena court is in accordance with the provisions of the
Code’. That being so, the decree under execution satisfies
the dictumof this Court in Hansraj Nathu Ramv. Lalji Raja
and sons(1) that "a decree can be executed by a court /which
passed the decree or to which it was transferred for
execution and the decree which could be transferred has to
be a decree Passed under the Code and the Court to which it
could be transferred has to be a Court which was governed by
the Indian Code of Civil Procedure."

It was next urged on behal f of the judgnent-debtor that in
view of the decision of this Court in Shitole' s cave (supra)
we nust hold that the decree is a nullity and that it cannot
be executed at all in the courts situate in the former State
of Madhya Bharat. In Shitole's case (sunra) this Court. was
call ed upon to consider a converse case. Therein the decree
under execution was one passed by a court in Gaalior /State
in a suit instituted in May 1947. The defendants were the
residents of U P. They did not appeal before the Gwalior
court though served with the notice. An ex-parte decree was
passed agai nst themin Novenber, 1948. On Septenber, 1951

the Gwalior court transferred the decree for execution to
Al'l ahabad and on October 16. 1951, the decree-holder filed
an application for execution of the decree before the
Al | ahabad Court. The judgrmentdebtors contended that the
decree being a decree of foreign court to whose jurisdiction
they had not submitted, was a nullity and the execution
application in respect thereof was not najntanable. That
contention was accented by this Court. It nay be noted that
the Gnalior Court was not a court constituted under the

(1) [1963]2 S.C.R 619.

(2) [1963]2 S.C.R 577.
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824
provisions of "the Code’. It was admttedly a foreign court
for the purpose of any proceedi ngs under the Code’. The

ratio of that decision is wholly inapplicable to the present
case. The question whether a decree is a foreign decree or
whet her it can be transferred to another court for execution
has to be judged by the provisions of 'the, Code’
It was’ next contended that in viewof S. 20 cl. (b) of 'the
Code’ of Givil Procedure (Arendnent) Act, 1951 by which the
Code is extneded to Madhya Bharat and other areas, the judg-
ment -debtors’ right to resist the execution of the decree is
protected. Section 20(1) of the Act deals with Repeals and
Savi ngs. That section to the extent relevant for our
present purpose reads :

"I'f, imediately before the date on which the

sai d Code cones into force in any part B State

corresponding to the said Code, that |aw shal

on 't hat date stand repeal ed.

Provided that the repeal shall not affiec

(b) any right, privilege, obligation or

I'iability acquired, accrued or incurred under

any law  so repealed...................

N S as if this Act had not been

Thi s provisions undoubtedly protects the rights acquired and
privileges accrued under the | aw repealed by the anending
Act . Therefore the question for decision is whether the
non- executability ‘of the decree in the Mdrena court under
the lawin force in Madhya Bharat before the = extension of
"the Code’ can be said to be a right accrued under the
repealed law. We do not think that even by straining the
| anguage of the provision it can be said that ‘the non-
executabity of a decree within a particular territory can be
considered as a privilege. Therefore the only question that
we have to consider is whether it can be considered as a
"right accrued’” within the neaning of s. 20(1) (b)  of the
Code of Civil Procedure (Amendnent) Act, 1950. |In the first
place, in order to get the 'benefit of that provision, the
nol i -executability of the decree must be a right and
secondly it nust be aright that had accrued from the
provisions of the repealed law. It is contended on behalf
of the judjment-debtors that when the decree was passed,
they had a right to resist the execution of the decree in
Madhya Bharat in view of the provisions of the Indian Code
of Civil Procedure (as adapted) which was in force in the
Madhya Bharat at that time and the sanme is a vested right.
It was further wurged on their behalf that right was
preserved by S. 20 (1 ) (b) of the Code of Gvi
Procedure Amendnent Act,
825

1950. It is difficult to consider the non-executability of
the decree in Mdhya Bharat as a vested right of the
j udgrment debtors. The non-executability in question pertains
to the jurisdiction of certain courts and not to the rights
of the judgmentdebtors. Further the rel evant provisions  of
the Cvil Procedure Code in force in Madhya Bharat did not
confer the right clainmed by the judgnent-debtors. Al that
has happened in view of the extension of "the Code’ to the
whole of India in 1951 is that the decree which could have
been executed only by courts in British India are pow made
executable in the whole of India. The change made is one
relating to procedure and Jurisdiction. Even before ’'the
Code’ was extended to Madhay Bharat the dccree in question
could have been executed either against, the person of the
judgrment -debtors if they hid happened to come to British
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I ndia or against any of their properties situate in British
I ndi a. The execution of the decree within the State of
Madhya Bharat was not Pernissible because the arm of ’'the
Code’ did not reach Madhya Bharat. It was the invalidity of
the order transferring the decree to the Mrena court that
stood in the way of the decree-holders in executing their
decree in that court on the earlier occasion and not because
of any vested rights of the judgnent-debtors. Even if the
j udgrent - debtors had not objected to the execution of the
decree, the sane could not have been executed by the court
at Mrena on the previous occasion as that court was not
promy seized of the execution , proceedings. By the
ext ensi on of 'the Code’ to Madhya Bharat, want of
jurisdiction on the part of the Mrena court was renedied
and that court is now nmade conpetent to execute the decree.
That a provision to preserve the right accrued under a
repealed Act "was not intended to preserve the abstract
rights conferred by the repealed Act .... It only applies to
specific rights given to an individual upon happening of one
or the other of the events specified in statute case Lord
Atkins' observations in Hamlton Gell v. Wiite(l). The nere
right. existing at the date of repealing statute; to take
advantage of provisions of the statute repealed is not a
"right accrued® wthin the neaning of the wusual saving
cl ause-see Abbot /'v. Mnister for lands (2 ) and G (Ogden
Industries Pty. Ltd. v. Lucas(3).

From what has been said above, it follows that the view
taken by the High Court that the decree in question is a
nullity qua the Mrena court cannot be accented as correct.
The decree in question is neither a ’'foreign decree’ as
contenplated by 'the Code’ nor its transfer to the Mrena

court inpermssible under "the Code’. By the provisions of
"the Code’ the Mdrena court is re-

(1) [1922] 2 K. B. 422. (2) [1895] A.C. 425.
(3) [1969] 1 All E. Report 121
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quired to proceed with the execution unless there/ is any
val i d objecti on.
We now conme to the question whether the execution is /barred
by S. 48 of 'the Code. (That section was repeated in 1963).
Both the executing court as well as the H gh Court have
taken the view that on the facts of this case, the
l[imtation prescribed ins. 48 of "'the Co& is extended
under S. 14(2) of the Limtation Act, 1908. Both those
courts have concurrently conme to the conclusion that the
previous execution proceedi ngs had been prosecuted by the
decree-holders wth due diligence and with good faith and
the sanme, becane infructuous in view of the fact that the
Morena court had no jurisdiction to proceed with the -execu-
tion. The finding that the previous execution proceedings
were carried on with due diligence and good faitht and that
the sane becane infructuous for want of jurisdiction on the
part of the Mdyrena court was not chall enged before us. But
it was urged on behalf of the judgnment-debtors that S. 48
prescribed a bar and not a period of Ilimtation -and
consequently the decree-hol ders cannot take the benefit of
S. 14(2) of the Limtation Act. It is necessary to examn ne
the correctness of this contention
Section 48 read thus
"(1) Where an application to execute a decree
not being a decree grantincg an injunction has
been nmade, no order for the execution of the
sane decree shall be nmade wupon any fresh
application presented after the expiration of
12 years from
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(a) the date of the decree sought to be
executed or
(b) where the decree or any subsequent order
directs any paynment of noney or the delivery
of any property to be nade at a certain date
or at recurring periods, the date of the
default in naking the paynent or delivery in
respect of which the applicant seeks to
execute the decree.
(2) Nothing in this section shall be deened-
(a) to preclude the Court fromordering the
execution of a decree wupon an application
presented after the expiration of the said
term of twelve years, where the judgnent-
debtor has, by fraud or force, prevented the
execution of the decree at some time wthin
twelve vyears imediately before the date of
the application; or
(b) to l[imt ~or otherw se af f ect the
operation of article 183 of the First Schedul e
to the Indian Limtation Act, 1908"
827
Art. 18 3 of the Indian Limtation Act, 1908 read thus
"Description of application. Period of Time from which
peri od
Li m t ati onbegins to run

To enforce a judgnent, decree Twel eve years Wen a present

right to enor order of any Court established force the
j udgrment, decree or by Royal Charter in the exercise or der
accrues to sone person of its ordinary origiia

civilcapable of releasing,the right. jurisdiction or an
order of the

Provided ’'that when the Supreme Court.judgment, decree or
order has been revived, or sone part of the principle noney
secured thereby or sonme interest on such noney has been
paid, or sone acknow edgrment of the right thereto has been
given in witing signed by the person liable to pay such
principal or interest or his agent, to the person entitled
thereto or his agent, the twelve years shall be conputed
fromthe date of such revivor, paynent or acknow edgnent or
the latest of such revivors paynments or acknow edgnents, as
the case may be.

At this stage it is also necessary to read Art. 181 of the
Limtation Act of 1908. That Art prescribed that an
application for which no period of Iimtation is provided
el sewhere in the Sch. to the Limtation Act, 1908 or by s.
48 of the Code, the period of Limtation is three years and
that period begins to run when the right to apply ~-accrues.
Art. 182 of that Act provided that for the execution of a
decree or order of any Cvil Court not provided for by
article 183 or by s. 48 of 'the Code’, the period of lim-
tation is three years or where a certified copy of the
decree or order has been registered-six years. The tine
from which the period was to runis set out in the 3rd
col um of the Sch.

The argunent advanced on behal f of the judgnment-debtors is
that s. 48 is a self-containecr Code and the period
prescribed therein is a bar and not a period of Ilimtation
and hence the decree-hol ders cannot take the benefit of s.
14(2). In support of this argunment reliance is placed on
sub-s. 2 (a) of s. 48 of '"the Code’'. That sub-section
undoubtedly I|ends some support to the contention of the
j udgment - debt or s. It indicates as to when the period
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prescribed wunder s. 48(1) can be extended. By inplication
it can be urged that the period prescribed under s. 48(1) of
the Code can only be extended under the circunstances

nmentioned in that clause and not otherw se. But in
assessing the correct-
828

ness of that contention we have to take into consideration
cl. (b) of sub-s. (2) of s. 48 of the Code’ as well as Arts.
181 and 182 of the Limitation Act, 1908. These provisions
clearly go to indicate that the period prescribed under S
48(1) of ’'the Code’ is a period of limtation. Thi s
conclusion of ours is strengthened by the subsequent history
of the legislation. By the Limtation Act 1963, s. 48 of
"the Code’ is deleted. Its place has now been taken by Art.
136 of the Limtation Act of 1963.

At  one stage, there was considerable conflict of judicia
opi nion as to whether S. 48 is controlled by the provisions
of the Limtation Act 1908. But the H gh Courts which had
earlier taken the view that s. 48 prescribes a bar and not
l[imtation ~have now revi sed their  opinion. The opi nion
amongst the High Courts is now unaninous that s. 48 of ’'the
Code’ is controlled by the provisions of the Limtation Act,
1908-see Kandaswani ~Pillai v. Kamappa Chetty(1); Durg wv.
Panchanti ( 2) Sitaram v. Chunnilalsa(3); Amarendra V.
Manindra ( 4) Krishna Chandra v. Paravatanma(5); and
Rangopal v. Sidratnm(6).

We are of the opinion that the ratio of the above decisions
correctly lays down the law. That apart, it would not be
appropriate to unsettle the settled position in |aw.

For the reasons nmentioned above this appeal is allowd and
the order of the High Court is set aside and that of the
trial court restored. The executing court is directed to
proceed w th the execution. The respondents shall pay the
costs of the appellants both in this Court as well as in the

H gh Court.

P. Jagannmohan Reddy, J. | agree with nmy |earned brother
Hedge J., that the Appeal should be allowed. In the case of
Kishendas v. Indo Carnatic Bank Ltd.(7) | bad whi |l e
del i vering the Judgnent of the Bench expressed certain views
which nmay appear to conflict with the view now taken. In

that case the executability of a decree passed by the Madras
Hi gh Court in 1940 by the City Cvil Court Hyderabad on the
ground of its be a foreign decree was called in question
The Respondent went into liquidation and a |iquidator was
appointed by the original side of Madras High Court. The
i quidator filed an application under Sec. 191 of the |ndian
Conpani es Act for the recovery of a sumof Rs. 1375 fromthe
APPel ant who was a subject of HE H the Nizam and a
resi dent of Hyderabad on account

(1) AIl.R 1952 Mad. 186 (F.D.).

(3) 1.L.R [1944] Nag. 250.

(5) AIl.R 1953 Orissa 13.

(2) 1.L.R [1010] All. 647.
(4) A l.R 1955 Cal. 2609.
(6) A l.R 1943 Bom 164.
(7) A1.R 1958 A P. 407.
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of unpaid calls and the Court passed on ex-parte decree on
15-8-1940 against the appellant. The liquidator field an
execution petition in that Court praying for a transfer of
the decree to the Gty Cvil Court Hyderabad which was
ordered on 15-3-1951 when. the Hyderabad Civil Procedure
Code was in force in the Hyderabad Stat under which the
decree of the Madras High Court would be a foreign decree
and the only way in which the Iiquidator could recover the
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decreetal anpbunt was by filing a suit on that decree. No
doubt the Madras High Court could not on that date i.e.
15-3-1951 pass an order directing the transfer of the decree
as it was to a Court which was not governed by the Indian
Cvil Procedure Code (hereinafter called the Code) nor on
that date were there any reciprocal arrangenments for ex---
cuting those decrees in the Hyderbad State. Madras High
Court could not therefore transfer a decree passed by it for
execution to a Court which did not satisfy the provisions of
Sectons 43 to 45 on that date. It did not also appear from
the facts of that case whether any notice was served on the
appel I ant but follow ng the decision of the majority of the
H gh Courts in this country and also relying on the
observations of their Lordships of the Privy Council in
Sardar Gurdayal Singh v. Raja of Faridkot (1) that a decree
pronounced in absentum by a foreign Court the Jurisdiction
to which the defendant has not in any way subnitted hinself
is by international law a nullity, | also took the view that
the non-executability of the decree is to be determred as
on the date on which it was passed and that no distinction
can conceivably be nmade between the. decree passed by
British Indian Courts before the merger or before the
| ndependence when it was a foreign decree and a decree
passed by the Courts  of a native State before the
| ndependence or nerger in both cases the character of the
Judgnent would be that of a foreign Judgnent and if it
suffers fromany want of jurisdiction or otherwise it wll
continue to be subject to that defect. This Court had also
expressed a simlar viewin Raj “Rajendra Sardar Malaji
Mar si ngh Rao Shitole v. Sri Shankar Saran & OrS.(2) when it
hel d that an ex-parte decree passed in 1948 by the  Gnali or
Court against residents of U P. who did not appear was not
executable in Allahabad even though the Gmalior Court had
transferred the decree in Cctober 1957 after the G vi
Procedure Amendment Act | T of 1951 cone info force after
which the Gnalior Court was a Court under the Cade. It was
held by a mpjority that the decree passed by the-  Gwalior
Court did not change it,, nationality in spite of subsequent
constitional changes or anendnments . in the Code of Gvi
Procedur e. that if a decree was unenforceable in a
particular Court at the tine it was passed it ~would not
beconme enforceable and valid sinply because of the politica
changes t hat
(1) 212 1. A 171.
(2) [1963]2 S.C.R 577.
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took place unless there is a specific provision to the
contrary and that the decree being a nullity outside the
Courts of the United States (Madhya Bharat) in the absence
of any specific Provision it could not be enforced in the
United States (Madhya Bharat) Kapur J., speaking for
hi nsel f, Ral agopal a Ayyangar and MJDhol ker JJ., observed at
pages 594-595 thus : -
"It will not be correct to say that the decree
which was a nullity before the Constitution
cane into force suffered only fromthe defect
of enforcibility by execution. Sec. 13
creates substantive rights and is not nerely
procedural and therefore defenses which were
open to the Respondents were not taken away by
any Constitutional changes in the absence of a
specific provision to the contrary. It is
erroneous to say therefore that the decree of
the Gnalior Court was unenforceable when
passed because of sone inpediment which the
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subsequent Constitutional changes had renoved;
but t hat decree suffered from a nor e
fundanental defect of being a nullity and the
rights and liabilities created under it
remai ned unaffected. by subsequent changes".
The contention that the decree of the Gmalior Court could be
executed after its transfer on Septenber 14, 1951 when the
Cvil Procedure Code cane into force throughout India by
virtue of Act 11 of 1951 and that therefore the Gnalior
Court had the power to transfer the decree which the
Al | ahabad Court had under the law authority to execute was
al so negatived for the reason that the "Court which nmade the
order of transfer in Septenber 1951 was then not the Court
whi ch passed the decree within the neaning of Sec. 39". Das
Gupta J., with whom Sarkar J., as he then was, concurred,
did not find it necessary to deal with the question of
forei gn decree which as he said the Allahabad Court rightly
considered a nullity.. On the second and third question he
hel d t hat Al | ahabad had no power to execute the decree under
Sec. 38 of 'the Civil Procedure Code as there was no valid
transfer ~to it fromthe Court which passed the decree nor
did Section 43 of the Gvil Procedure Code as it stood
applied to the execution of that decree.
Even though the observations in Kishendas's case find
support in the above Judgnent the ratio of the decision in
that case being that the Madras Court on the date of the
order could not transfer the decree to the Hyderabad Court,
the facts of the case however do not warrant an application
of the principles of international law or of " the decree
being a nullity. The earlier-execution proceedings ended

unsuccessfully with the decision in Hansraj Nathu Ramv. Lalji
Raja & Sons of Bankura(l). It was decided in'that case,

(1) [1963]2 S.C. R 619.
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that Mrena Court not being a Court to Wiich the Code
applied the decree could not have been transferred and that
Section 38 and 39 of the Code did not afford jurisdiction
for such transfer as the Morena Court at the time of
transfer was governed by the Madhya Bharat Civil Procedur
Code and not by the Code. What is relevant in the present
case is that when the decree hol der again applied to the
Bankura Court for execution of his decree by the Mbdrena
Court after the decision of this Court in Hansraj’'s  case,
both the Court that passed the decree and the Court to which
it is transferred for execution were Courts-under the Code,
as such no question of the Bankura decree being a  foreign
decree or it being a nullity could arise. The Mdirena Court
on the date when the order of transfer of the | decree was
passed by the Bankura Court is not a Court governed by the
Gnalior law or Madhya Bharat |aw as such the inpedinent to
executability of the Bankura decree no |onger exists nor
could it be considered in the light of Section 20(c) of the
Amendnent Act 11 of 1951 as having saved any right or
privileges wunder the repeal ed procedure code of Gnaalior - or
Madhya Bharat. Whatever nay be the views expressed in the
several decisions a viewwhich | was also inclined to take
in the decision referred to, though on the facts of that
case it may not have been necessary, on a further a fuller
onsideration | agree with great respect with the views of
ny |earned brother Hegde, J., that no question of a vested
right or a privilaeae arises to entitle the Respondent to
chal | enge the execution proceedings in Morena Court. The
decree granted by Bankura Court was executable by the Courts
governed by the same Code by the Court which passed it or by
the Court to which it transferred. Once the Code is’ made
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applicable to the whole of India by the Arendnent Act Il of
1951 the decree is no longer a foreign decree qua the Mrena
Court which is a Court under the Code to which the Bankura
Court could transfer the decree for execution. No doubt in
Shitole case it was observed that Section 13 of the Code
creates substantive rights and not nmerely procedural and
therefore defence that were open to the Respondents were not
taken away by any Constitutional changes but the ratio of
the decision was that the Gmalior Court not being a Court
that passed the decree after the conming into force of Act IT
of 1951 the All ahabad Court could not execute it. That im
pedi ment does not exist now in that the Bankura Court has

transferred the decree to a Court under | the Code. " Me
pl ea that Section 48 Civil Procedure Code presents a bar of
[imtation is also not tenable. In the result-1 agree that

the appeal should beallowd as directed by ny |earned
br ot her.

G C Appeal al | owed.
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