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Heard | earned counsel for the parties.

This appeal is directed against” the judgnment dated
August 9, 1994 passed by the Division Bench of Bonbay High
Court in Appeal No.460 of 1994 ‘reversing the order dated
June 22, 1994 passed by the Single Bench of the H gh Court
in Wit Petition No.1446 of 1994.

By the inpugned order, reference to the Industria
Tri bunal under Section 25 (O (5) read with Section 10 (1)
of the Industrial Disputes Act nmade by the |[|ndustries.
Energy and Labour Departnment. Government of Maharashtra, on
April 7, 1994 was sat aside.

It appears that the appellant, a Conpany incorporated
under the Indian Conpanies Act had an Unit at ~Andheri,
Bonbay. According to the Conpany, the said unit becane a
heavily | osing business venture for reasons (beyond the
control of the Conmpany and the said unit started incurring
| osses from the veer 1991-92. The |oss suffered by the said
unit was to the tune of Rs.29.20 |akhs. The factory of the
appel | ant - Conpany at Andheri was closed since Novenber 3,
1992 and since thereafter, no manufacturing activity has
been carried on in the said unit.

It is the case of the Conpany that it had enpl oyed 774
worknmen originally in the said unit and after the said unit
becamre a losing concern, in order to rehabilitate the
wor kmen of the said wunit, the Conpany offered generous
Vol untary Retirenent Schemes from time to time to its
wor kmen despite the Conpany’s financial hardship. The
Vol untary Retirenent Schene was accepted by the majority of
the worknmen and out of 774 originally enployed, 454 workmen
had accepted the said schene requiring paynment to be nade to
the tune of Rs.560 |akhs. As 320 workmen di d not accept the
said Voluntary Retirenent Scheme, the appellant-Conpany was
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constrained to seek closure of its industrial wunit at
Andheri because the nonthly wage bill of the renaining
wor kmen would be Rs.12 [|akhs and the other establishnent
expenses being another 12 | akhs per nmonth, the total cost to
be incurred by the Conpany for the said unit would be about
3 crores per annum

The Conpany, therefore, made an application on August
14, 1992 for closure of the said unit at Andheri under
Section 25 (O (1) of the Industrial Disputes Act
(hereinafter referred to as Act). Such application, however,
was rejected by the State CGovernnent on October 12, 1992.
The Conpany thereafter made an application for review of the
sai d order on February 23, 1993 under Section 25 (O (5) of
the Act which was well within one year of the order of
rejection.

The said review application was kept pending by the
State Governnent and in exercise of its powers conferred by
Section 25 (O (5) read with ' Section 10(1) of the Act,
instead of reviewing the order of rejection dated COctober
12, 1992 the State Governnent made a reference to the
I ndustrial Tribunal for adjudication of the case of closure
made by the Conpany. Such reference was made after notice
and opportunity of being heard given to the respondent No. 1,
nanel y, the Maharashtra General Kangar Union

The Union thereafter noved a wit petition before the
Bonbay High Court representing the interest of the said 320
wor kmen, challenging the legality and validity of the order
of reference made by the State Governnment under Section
25(0 (5) read wth Section 10(1) of the Act. The said wit
Petition No. 1446 of 1994 was rejected by the Single Bench
of the H gh Court by the order dated 22nd June, 1994. The
Union thereafter preferred an appeal before  the  Division
Bench of the Bombay High Court being wit Appeal No.460 of
1994 assailing the judgment passed by the |learned Single
Bench. By the inpugned judgnent, the Division Bench all owed
the said appeal and set aside the judgnment passed by the
| earned Single Bench in the said wit petition. It has been
held by the Division Bench that: (1) in terns of Section 25
(O (4) of the Act, the order passed on the application for
cl osure remains operative for one year fromthe date of such
order and after expiry of such period, the power of review
of the order automatically cones to an end. (2) It is not
correct to contend that wuntil the review application filed
by the conpany is not finally disposed of, the order passed
under Section 25 (O(2) by the State CGovernnment does not
becorme final (3) The State Government is not enpowered to
pass order under Section 25 (O (5) at any tinme-during the
pendency of review application even if one veer had el apsed
fromthe date of the order passed under Section 25(0 (2). As
admttedly the review application was di sposed of by naking
the said reference under Section 25(0 (5) of the  Act, by
purporting to dispose of the review application after expiry
of one year from the date of the order rejecting the
application for permssion to close, such order of reference
to the Industrial Tribunal was invalid, having been passed
wi t hout any jurisdiction.

The Conpany has chal |l enged in this appeal the
correctness of such decision of the Bonbay High Court in
guashing the said reference made by the State of
Maharashtra. It wll be appropriate to refer to Section
25(0 of the Act as it stood at the relevant tine.

SECTI ON 25( 0O

(1) An enployer who intends to

cl ose down an wundertaking of an

i ndustrial establishment to which
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this Chapter applies shall, in the
prescri bed manner apply, for prior
perm ssion at |east ninety days
before the date on whi ch the
i ntended cl osure is to becone
ef fective, to the appropriate
Governnment stating clearly the
reasons for the intended cl osure of
the undertaking and a copy of such
application shall also be served
si mul t aneousl y on t he
representative of the worknmen in
the prescribed manner:

Provided that nothing.in this sub-
section shal | apply. to an
undert aki ng set up - for t he
construction of buildings, bridges,
roads, canal's, dans or for other
construction work.

(2) " Were an application for
perm-ssion has been made under Sub-
section (1) t he appropriate
CGover nirent after maki ng such
enquiry as it thinks fit and after
gi ving a responsi bl e opportunity of
being heard to the enployee, the
wor kmen and the persons interested
in such closure may, having regard
to the genuineness and adequacy of
the reasons stated by the enpl oyer,
the interests of the general public
and all other relevant factors, by
order and for reasons to be
recorded in witing, grant of
refuse to grant such permssion and
a copy of such order shall” be
conmuni cated to the enployer and
t he wor kmren.

(3) Were an application has been
made under sub-section (1) and the
appropriate Government does not
conmuni cate the order granting or
refusing to grant pernmission to the
enpl oyer within a period of sixty
days from the date on which such
application is nade, the pernission
applied for shall be deermed to have
been granted on the expiration of
the said period of sixty days.

(4) An order of the appropriate
Covernment granting or refusing to
grant perm ssion shall subject to
the provisions of sub-section (5)
be final and binding on all the
parties and shall remain in force
for one year fromthe date of such
or der.

(5) The appropriate CGover nirent
may, either on its own notion or on
the application made by the
enpl oyer or any workman, reviewits
order granting or refusing to grant
perm ssi on under Sub-Section (2) or
refer the matter to a tribunal for
adj udi cati on:
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Provi ded that where a reference has
been made to a Tribunal under this
sub-section, it shall pass an award
within a period of thirty days from
the date of such reference

(6) \ere no application for
perm ssi on under Sub-section (1) is
nade within the period specified
therein, or where the permi ssion
for closure has been refused, the
cl osure of the undertaking shall be
deenmed to be illegal fromthe date
of closure and the worknen shall be
entitled to all the benefits under
any law for the tine being in force
as if the undertaki ng had not been
cl osed down.

(7) Notw thstanding anyt hi ng
cont ai ned in the f oregoi ng
provisions of this section, the
appropriate Government may, if - it
is satisfied that “owing to such
excepti onal ci'rcunst ances as
accident in the ~undertaking or
death of the enployer or the |iKke,
it is necessary so to go, by order
direct that the provisions of sub-
section (1) 'shall not apply “in
relation to such wundertaking for
such period as may be specified in
t he order.

(8) Were an undert aki ng i s
permtted to be closed down under
Sub-section (2) or where pernission
for closure is deenmed to be granted
under Sub- Secti on (3), every
workman who is enployed in that
under taking i mediately before the
date of application for pernission

under this action, shal | be
entitled to receive conpensation
whi ch shal | be equi val ent to
fifteen days average pay for every
conpl et ed year of conti nuous

service or any part thereof in

excess of six nmonths."

M. Bobde |earned senior counsel appearing for the
appel | ant - Conpany has submitted that the Division Bench of
the H gh Court has held that it is not the date of filing of
application but the date of the order rejecting the
application for pernission for closure which nust be taken
into consideration to exan ne whether the authority passing
the order on review application under Section 25(0O (5) had
jurisdiction to pass an order. M. Bobde has subm tted that
the Division Bench has erroneously held that once a period
of one year expires fromthe date of the order passed under
Section 25(0)(2) of the Act on the application for
perm ssion to close an industrial undertaking, the power of
review comes to end notwi thstanding presentation of an
application for reviewwthin the said period of one year
and pendency of such review application before the State
Governnment. M. Bobde has contended in terms of Section
25(0 (4) of the Act, the order passed under 25(0) (2) of the
Act rejecting the application for permssion to close, does
not attain finality and the review application does not
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beconme i nfructuous after expiry of one year fromthe date of
order under Section 25(0)(2) of the Act. On the contrary,
the one year period for c the finality of the order passed
under Section 25(0(2) of the Act gets enlarged till the
order is made on the review application. The period of one
year as referred to in Section 25(0)(4) is subject to review
to be made under Section 25(0) (5) of the Act.

M. Bobde has submitted that for giving appropriate
neaning to sub-section (4) and sub-section (5) of Section
25(0 of the Act, it should be held that the order passed
under sub-section (2) remains valid and operative for one
year from the date of such order under sub-section (2) if
within the said period of one vyear, no application for
review of the order has been nade. But if such application
is mmde wthin the aforesaid time frane, the order under
Section 25(0(2) does not —attain finality but remains
operative subject to order by way of review Since the order
under sub-section (2) does not attain finality during the
pendency of review application, the State Governnment does
not cease to have jurisdiction to entertain and consider the
revi ew application on nerits. ~Any construction of Section
25(0 (4) and 25(0(5) of the Act putting an enmbargo on the
exercise of jurisdiction of the State Governnent to review
its order on an application presented by an aggrieved party
within one vyear of the order made under Sub-section (2) of
the Act wll violate the very purpose of review and would
make a review application abortive ~and infructuous even
though a statutory authority had failed and neglected to
consi der the sane.

M. Bobde has submitted that in the instant case,
admttedly the Conpany presented the review application
before the expiry of one year fromthe date of rejection of
the Conpany’'s application for perm ssion to close its unit.
After one year, the Conpany was entitled to mnake a fresh
application for such permission to close despite rejection
or its application earlier. But if the application for
review has been made within the  time frane, neither the
State Governnent is deprived of its jurisdiction to consider
the review application on nerit nor the Conpany is deprived
of its right to get such review application considered on
nmerit by the State Governnent and on such application being
presented, the State Governnent has jurisdiction to -pass
order by itself or to make reference for adjudication by the
I ndustrial Tribunal

M. Bobde has also submitted that the case of closure
of an industrial unit is required to be considered by the
concerned authority by taking into consideration al
rel evant factors because such decision has not only an
i npact on the worknmen enployed in the concerned industria
unit but it has also an inpact on the productivity of the
I ndustry and econony of the country. |In the instant case,
the Company nmde an application for review before the State
CGovernment by drawing its attention to the relevant facts
whi ch according to the Conpany warrant sanction for the
closure. It is not wunlikely that the State Governnent in
view of other wurgent and pressing problens could not
consi der the application of the Conpany before expiry of one
year from the date of rejection of the application for
perm ssion for closure. It appears that after the said
application for reviewwas taken up for consideration, the
State Governnent being alive to serious inplication of
closure of an industrial undertaking, thought it expedient
that such question should be gone into by the Industria
Tribunal in a nmore effective nmanner. If on such perception
the State Government has mnade reference which is neither
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lacking in jurisdiction hor wholly unreasonabl e or perverse,
there is no question of quashing such reference. M. Bobde
has subnitted that instead of decision by the State
CGovernment an adj udi cation by the Industrial Tribunal is al
the nmore desirable in the interest of both the parties.

M . Bobde has also submitted that the view taken by the
High Court in the inpugned decision that it is the date of
filing the application and not the date of the order passed
under sub section (2) of Section 25 (O of the Act, which is
to be taken into consideration for deciding the jurisdiction
of the State GCGovernnent to pass order on the review
application under Section 25 (5) of the Act, is not correct.
The State Governnent did not cease to have jurisdiction
sinmply with the expiry of one year fromthe date of order
rejecting application for permssion to close. It retains
its jurisdiction to review and does not becone functions
officioif wthina year, an application for reviewis made
and such application remains pending. In support of such
contention, M. Bobde has relied on the decision of this
Court in Gindlays Bank Ltd. Vs. Central Governnent
I ndustrial Tribunal and others (1980 Supp. SCC 420). It has
been held in the said decision that an application for
setting aside its ex parte award made within thirty days
from the date of passing the award can be wvalidly
entertained by the “Tribunal. The contention that the
Tri bunal had becone functions officio and as such |acked in
jurisdiction to entertain review application was negatived.
It has been held that jurisdiction of the Tribunal had to be
seen on the date of the application made to it and not on
the date on which it passed the order. M.Bobde has
submitted that the view taken by the Hgh Court is,
therefore, erroneous, being contrary tothe decision of this
Court.

M . Bobde has also referred to another decision of this
Court in Western Indian Match Co. Vs. Western Indian Mtch
Co. Workers Union and others (1970 (3) SCR 370) for
contending that power to refer to Industrial /Tribuna
remai ns unaffected even if on an earlier “occasion
CGovernment refused to nade reference. If a valid dispute
still remains and on consideration of relevant facts, the
CGovernment feels that a case for reference has  been made
out, it can direct for reference. M. Bobde has subnmitted
that on the date of passing order of reference the case for
cl osure espoused by the Conpany had continued and despite
earlier rejection for permssion to close an  industria
unit, the State Governnent was quite conpetent to make an
order of reference to the Industrial Tribunal by considering
rel evant factors.

M . Bobde has also submitted that power of the State
Government to reconsider the case for closure is not' linmted
by any precondition. What is contenplated under Section 25
(O (5) of the Act is not alimted review w thin the nmeaning
of Order XVII Rule 1 of Givil Procedure Code. Wat is
intended is a reconsideration of the entire matter including
the facts and law omtted while passing the first order as
well as new devel opnent that took place after the origina
order was passed. The object for the provision of reviewis
to do justice between the parties by considering whether the
original decision is correct or not. |In support of such
contention, a decision of the Kerala H gh Court in Laxm
Starch Limted Vs. The Kunda Factory W rkers Union (1992
Labour and |Industries Cases 1337) has been relied on by
M . Bobde.

M . Bobde has further subnitted t hat t he State
CGovernment had jurisdiction to consider the case for closure
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of the industrial unit by entertaining the application for
review on nerits and the State Governnent did not becone
functions officio in entertaining such application for
revi ew because the power to reviewis referable to the date
of making the application and not the date on which the
order or such review applicationis made. In the instant
case, considering the possible inpact on the enpl oyees and
econonmy as a whole if ~closure is effected, the State
Government thought it expedient that such consideration
should be made by Industrial Tribunal. Such reference,
therefore, should not be held invalid. He has al so submtted
that hearing before the Tribunal was conpleted and this
Court by an interimorder directed the Tribunal to pass its
award and send the sane in a sealed cover. Such award has
since been sent in a sealed cover by the Tribunal to this
Court. As the reference islegal and valid, the Court should
accept the said award -and direct for giving effect to such
award by treating it ~as valid, award made on a reference
under Section 25 (O(5) read with Section 10 (1) of the Act.

M. 'Deshnukh,; | earned Senior counsel appearing for the
respondent - Uni-on has, however, refuted the contentions of
M . Bobde. It has been contended by M. Deshnukh that the
Conpany is closely held public United Conpany - its shares
being held by famly nenbers. The Conpany nade substanti al
profit in 1991-92 and  reserve share of the Conpany was 489
| akhs agai nst paid up share capital of 65 |akhs.

It was only when the sanme fanmily had- set up a new
Conpany called Neutral G ass and A lied Industries Linmited
at Kosama in Surat nainly to avail various benefits and tax
evations for establishing industry in backward area, the
Conpany had been neglected purposefully. The conmmercia
production of that new venture hear Surat started in 1989-
90. Immediately, production in the Conpany was cut down and
production by the new venture was increased. Even the
officials of the Conpany had witten to its clients in 1989
that all future orders should be placed with the said new
venture and not with the Conpany. As a matter of fact, many
of ficials of the Conmpany had worked both for the Conpany and
also for new venture and docunentary proof of such
detrimental steps had been submitted before the Industria
Court in Reference No. (IT) 25 of 1994. Hence, the bogey of
cl osing down a sick and losing concern is factually
i ncorrect and should not be accepted.

M . Deshmukh has further subnitted that the main
guestion that requires for consideration is whether or not
on the date when reference to Industrial Tribunal was nade,
the State Government had jurisdiction to entertain the
Revi ew Application and pass order on the same. The merits of
the application for closure of the said unit at Andheri,
however, are not germane for deciding the correctness and
validity of the inmpugned judgrment of the Division Bench of
the Bonbay Hi gh Court. M. Deshmukh has submtted that having
regard to various provisions of Section 25 (0O of the Act
and particularly having regard to the stipulation in sub-
Section (3) of Section 25 (O that the perm ssion sought
shall be deenmed to have been granted if the order on the
application for permission is not communicated to the
enpl oyer within sixty days of the making of the application
it is quite evident that the intention of the |egislature
that the tine should play a dom nant role in the proceedings
for closure of an industrial unit, is abundantly clear. For
any interpretation of true import of Section 25 (O
consi sting of various sub-Sections, the inportance of tine
factor should not be m ssed.

M . Deshmukh has contended that closure of an industria
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undertaking is bound to have serious repercussions on the
enpl oyer; worknmen and persons connected with the industry
and also on the general public. Further, factors having
bearing on the decision to close are numerous and many of
such factors change with the passing of time. Hence, it is
necessary that factors relevant for closure nust be
considered within a time frane so that with the passage of
time, such consideration nay not lose its relevance.
Precisely for the said reason, legislature in its w sdom
has fixed one year as the outer limt wthin which the
factors placed by an enployer for perm ssion to close, my
be reviewed by the State CGovernnent.

M . Deshnmukh has submitted that if a review application
though made within the said tinme frane of one year fromthe
pate of rejecting the “enployer’'s application for grant of
perm ssion for closure, is not considered for whatever
reason, the enployer does not in reality suffer any serious
prejudice, Because, the order rejecting the prayer for
perm ssion for closure renains in force, subject to any
review to be nmade within that tine frane. An enployer after
one year —can make sane prayer - for perm ssion to cl ose not
only on the materials whichhe had placed earlier but on
other or further materials” which may crop up wth the
passage of tine.

M. Deshmukh has subm tted that the decision in
Grindlays Bank’s case (supra) since relied on by M. Bobde
the learned counsel for the appellant Company has no
application in the facts of the case. In Gindlays Bank's
case, this Court has made distinction between review on
procedural |apse and review onnerits of the case. After
indicating that the ex parte order made in that case was
mani festly unjust, it has been indicated that every court or
tribunal has inherent jurisdiction toreviewits order which
has resulted in mscarriage of justice in procedural matter.
Such exercise of review to correct procedural irregularity
is based on the principle that court has a duty to renmedy
the errors committed by it in followi ng the procedures in a
its. In the instant case, the State Governnent having
applied its mnd on the application for permission for
closure, held that such permnission was not justified and
accordingly dism ssed the application. The State Covernment
had not comrmitted any error in adopting any procedure which
has broughts about miscarriage of justice. The Conpany by
filing review application has sought for reconsideration of
the application. Such review application, for -the reasons
al ready indicated, nmnust be considered within the time frane
of one year.

M . Deshmukh has submtted that the finality of. the
order passed wunder sub section (2) of Section 25 (O is
undoubtedly subject to any order to be nade on review
application. If an application for perm ssion for closure is
rejected and inmrediately or shortly thereafter the enpl oyer
makes an application for review and within one year of the
order of rejection, the State Governnent on review ng the
grounds urged in support of closure, accepts the case of the
enpl oyer and grants perm ssion within the said tinme frane of
one year, there is no manner of doubt that earlier order of
rejection will stand superseded. But it will not be correct
to contend that because an order of rejection is subject to
any order that may be passed on review application made
agai nst the order of rejection, such review application my
be presented at any tine even beyond the said tine franme of
one year or if review application is nmade within such tine
frame, such review application wll remain alive for
consi deration even after expiry of the said tinme frame of
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one year.

M. Deshnmukh has subnmitted that the decisions in Ms
Western India Match Co.’s case (supra) and in Laxm Starch’s
case (supra) have no application in the facts of the case in
guestion. The decision in the aforesaid cases do not relate
to the consideration of finality of an order passed under
sub section (2) of Section 25 (O of the Act after expiry of
one year and consequential invalidity of consideration by
way of review after such period. M.Deshnukh has submitted
that for the constitutional validity of the executive action
taken under sub section (2) of Section 25 (O w thout making
any provision for judicial review of such executive order
the time limt of one year within which the order nade under
sub section (2) of sub section 25 (O would renain operative
coupl ed with the provision of naking review application even
within such period of one year and right to make fresh
application for permssion for. closure after one year have
been provided in Section 25 (O. In support of this
contention. M. Deshmukh has referred to the Constitution
Bench Decision of this Court in Meenakshi MIIl’'s case (1992
(3) SCC 336) and Pappasan Labour Union’'s case (1995 (1) SCC
501).

M . Deshmukh has ~submitted that if the specific purpose
of time frane of one year in Section 25 (O is kept in mnd
the requirenent of nmaking a review application and di sposa
of the same within the said time frane wll be quite
evident. Since fresh application for pernission nmay be
presented after one year fromthe _date of rejection of an
application for permssion for -closure, the 'question of
keeping alive a review application even beyond one year so
that a party maki ng such review application does not suffer
any unnerited hardship, on account of ‘non consideration of
review application within the tine frame does not arise.

M . Deshnukh has subnitted that as the State Governnent
lacked in jurisdiction to deal with the review application
after expiry of one year, the reference made by it to the

I ndustri al Tri bunal in t he pur ported exerci se of
jurisdiction to entertain and dispose of review application
cannot be held valid. It will, therefore, be an irrel evant

consi deration that reference to Industrial Tribunal instead
of State Governnent itself taking a decision on nerit, is
nore desirable in the interest of the parties. M. Deshnmukh
has submitted that in the aforesaid facts, this appeal nust
fail and should be dism ssed.

After giving our careful consideration to the facts and
circunst ances of the case and the subm ssions nade by the
| earned counsel for the parties, it appears to usthat it is
quite evident fromthe Schene of various sub [ sections of
Section 25 (O of the Act that whenever an application for
closure of an industrial wunit is nade by an enpl oyer, the
State CGovernment before whom such application is-made, is
required to dispose of such application wthin sixty days
fromthe date of making the application and comuni cate its
decision within the said period of sixty days so that an
enpl oyer does not suffer any hardship on account of failure
on the part of the State Governnent to dispose of such
application for pernmission for «closure expeditiously. In
order to inmpel the State Governnent to dispose of such
application expeditiously not exceedi ng sixty days,
provision has been made that if the decision of the State
Government on the application for permssion to close an
industrial unit 1is not comunicated within the said period
of sixty days, it wll be deemed that such pernission has
been granted. Since the decision on the application for
perm ssion for closure is to be taken by the executive
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authority nanely the State Governnent and since no provision
for statutory review before other authority has been nade,
the Legislature has incorporated the provision of review by
the State Governnent of its decision on the application for
closure either on its own notion or on the basis of the
application to be made by the aggrieved party.

As the decision nmade by the State Government on the
qguestion of closure of an industrial unit cannot but bring
about serious consequence affecting productivity, enployment

opportunities etc., the decision taken on the application
for closure, has been nade operative for one year only, so
that after such period, if an enployer still desires that
the industrial wunit should be closed, it may nmake a fresh
application for pernmssionto close the said unit. It is
quite obvious that in such application not only the factors
which were i ndicated in the previous application in

justification of closure of the industrial unit but other
factors emerging with the passage of tine may be placed
before the State Governnment for taking decision on the
applicati'onfor pernmission to close. In order to evade any
unnerited hardship neted out to an aggrieved party on
account of inproper or incorrect decision made by the State
CGovernment on the application for perm ssion to close, even
during the period of one year when the decision of the State
Governnent rerains,/ operative the review application may be
nmade by the party aggrieved. Even apart from such
application, the State Governnment may also initiate sub noto
proceeding to reviewits decision. If the State Government
passes any order on such review application, such order wll
supersede the initial order nade on the application for
perm ssion to close.

Since the deci si on nmade on _an application for
perm ssion for closure is to remain operative only for a
year, in our view, it will be only proper to hold that an
order by way of revieweither “on the aggrieved party’s
application or on own notion of the State Governnent, nust
be made within the said period of one year. O herwi se, the
right to nake fresh application for permssion 'to /close
after expiry of one year from the date of rejection of
perm ssion for closure will lose its relevance. 1t also
appears to us that anomalous situation may arise if the
application for review, when presented within the said time
frane of one year is allowed to be decided even after the
expiry of the said tine frane of one year when the order
passed by the State Governnent has already ceased to be
operative. As an illustration, it may be indicated that a
party aggrieved makes an application for review of the order
of the State Governnent within a year during which the order
is operative, but for sone reason, such application is not
di sposed of wthin one year. After expiry of one year, the
aggrieved party nakes a fresh application for permission to
cl ose and on such application an order is made by the State
Covernment or the party obtains a deenmed order. This order
on a fresh application, subject to any review of the sane,
will remain in force for one year. If the State Governnent
is permitted to pass order on the review application made
against the first order when the right to nmake fresh
application and to obtain an order has al ready accrued, any
order on reviewto be enforceable must conformto the order
passed or deenmed to have been passed on suspended
application for pernmission to close. Any other order is not
concei vabl e because an order by way of revi ew supersedes the
order reviewed but not the subsequent order on a fresh
application made and such subsequent order being operative
for the next one year cannot be by passed by any order of
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review of the earlier order

Al though it has not been expressly indicated wthin
what period a review application validly mde is to be
di sposed of, but the provision that order on an application
for closure would remain in force for one year and in the
absence of any enbargoed to nmake fresh application for such
perm ssion after expiry of one year even if a review
application remains pending, nakes it abundantly clear that
in the scheme of Section 25(0), the review application is to
be made before expiry of the said tine frame of one year and
such application is to be disposed of within such time frane
ot herwi se such review application w | becone infructuous.
The argument that a party should not be nmde to suffer
sinmply on account of failure on the part of a statutory
authority to dispose of review application wthina tine
frame and thereby rendering it infructuous, is not tenable
because after expiry of the said time frane of one year, the
party aggrieved has a right to make a fresh application by
i ncorporating  all the nmaterial factors ger mane for
consi deration of ~its application for permssion to close,
including the factors indicated in review application
Neither the general principle of retaining jurisdiction to
di spose of review application validly made nor the principle
that an authority if clothed with the power of review wll
not become functions officio after expiry of the tine frane
of one year but it will retain its authority to dispose of
the pending review application will arise in the context of
the schenme of Section 25 (O.

It also appears to wus that the reference to the
i ndustrial tribunal for adjudication of the application for
perm ssion to close an industrial unit is made under Section
25 (O (5) of the Act and such reference is not wunder
Section 10 (1) of the Act. Hence, although it was nentioned
in the order of the State Governnment that the reference to
I ndustrial Tribunal for adjudication of the application for
perm ssion for closure was made under Section 25 (O (5) read
with Section 10(1) of the Act, (such reference has in | aw
been nade under Section 25 (O (5) of the Act without the aid
of Section 10(1) of the Act.

In the aforesaid facts, the inmpugned decision to the
effect that the State Governnment would cease to have
jurisdiction to reviewits order on the —application for
closure of an industrial unit after expiry of one year from
the date of rejection of the application for pernmissionto
close, is correct.

It, however, appears to wus that after expiry of one
year from the date of rejection of the application for
perm ssion for closure, the appellant-conmpany was entitled
to nake a fresh application. Such application has not been
nade because a review application validly nade within the
time frane had not been di sposed of by the State Gover nnent
and the appellant-Conpany had been |abouring under an
i npression that the State Governnent could pass a wvalid
order on the pending review application and State CGovernnent
had in fact passed an order of reference for adjudication to
the industrial tribunal. The appell ant-Conpany had occasi on
to feel assured about the validity of the order of reference
inview of dismssal of the Wit Petition by the Single
Bench of the Hi gh Court since noved by the respondent - Union
for challenging the validity of the order of reference.

It also appears that on such reference before the

Industrial Tribunal, both the parties appeared and had nade
subm ssions and the hearing was concluded before the
Industrial Tribunal. 1In the aforesaid circunstances, this

Court, during the pendency of special |eave petition
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chall enging the order of the Division Bench of the High
Court allowing the wit petition and quashing the order of
reference, directed the Industrial Tribunal to nake the
award and send the sane in a sealed cover to this Court and
such award has been sent in a sealed cover to this Court.

In the special facts and circunstances of the case, it
will be only appropriate to treat the application for review
whi ch was pending after the expiry of the said tinme frane of
one year as a fresh application for perm ssion for closure
deened to have been nmde on March 9, 1994 and to treat the
order of reference to Industrial Tribunal by the State
Covernment as an order of reference on such fresh
application so that the ‘entire exercise made before the
Tribunal by both the parties and the award nmade by the
Tri bunal are not rendered abortive. It may be indicated that
the time limt provided in Section 25 (O (5) will not apply
on the peculiar facts of 'this case as during the pendency of
the wit appeal before the H gh Court, the proceedi ngs were
stayed and pending the proceedings before this Court, the
Court had permtted the proceedings to go on but the award
was not to be published and to be kept in sealed cover. Such
course of action, in the facts of the case, will be only
proper and consistent with” the justice to be made in this
case, we order accordingly. Let the award be published
within one nonth from the date of receipt of the award on

being transmitted to the concerned Industrial Tribunal. It
is further directed that date of receipt of the award by the
I ndustrial Tribunal ‘on transm ssion fromthis Court will be
deened to be the date of the award. It is clarified that
once the award is published, it wll be open to the

aggrieved party to challenge the same in accordance wth
| aw. The appeal is disposed of accordi ngly without any order
as to cost.




