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Cl TATI ON:
1979 AIR 843 1979 SCR (3) 232
1979 SCC (3) 226

ACT:
PEPSU Tenancy and Agricultural Lands Act, 1955, S. 32
FF, whether applicable to gift of |land by non-rel ated donor

HEADNOTE

The appellants were persons to whom  gifts of
agricultural lands were nade before July 30, 1958, for |ove
and affection, by non-related donors. The Revenue
authorities decided that these gifts were not protected by
s. 32FF of the PEPSU Tenancy and Agricultural Lands Act,
1955, as there had been no val uable "consideration", within
the meaning of that section. A Division Bench of the Haryana
H gh Court upheld the dismissal off the appellants’ wit
petition, by a single Judge of that court.

Di sm ssing the appeal s the Court,
N

HELD : It is the essence of a gift as defined in the
Transfer of Property Act, that it should be wthout
"consideration" of the nature defined in s. 2(d) of the
Contract Act, and as section 32FF of the Act saves only the
transfer or disposition of Iand for "consideration®” upto-the
l[imt specified init, the gifts under dispute, w./ll not
fall within the purview of that section. Any other view of
the section would defeat the purpose of Chapter I'V-A of the
Act, which provides for ceiling on |and and acquisition and
di sposal of surplus area. [234 E, G H 235 A

James Newt on v. Robert Har gr eaves, 135 ER 905;
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1829-
1831 of 1969.

Appeal s by Special Leave fromthe Judgnment and Order
dated 14-1-69 of the Punjab and Haryana Hi gh Court in L.P. A
Nos. 256-258 of 1966.

Y. C. Mahajan and Ms. Unila Kapur for the Appellant.

B. Dutta and R N. Sachthey for the Respondent.

The Judgnent of the Court was delivered by

SHI NGHAL, J.-The appellants in these three appeals are
aggri eved against a comon judgment of the Punjab and
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Haryana Hi gh Court dated January 14, 1969, by which the
judgrment of a |earned Single Judge of that Court disni ssing
their wit petitions was upheld on the ground that the gifts
to themdid not fall within the purview of the saving cl ause
of section 32FF of the PEPSU Tenancy and Agricul tural Lands
Act, 1955, hereinafter referred to as the Act.

233

It is not in dispute that a gift was nade in each of
these cases before July 30, 1958, and in one case after
August 21, 1956 but before July 30, 1958. The donees were
not persons who were not related to the donors, and were
persons to whomgifts were made of agricultural |ands for
love and affection. The ‘revenue authorities took the view
that the gifts were not transfers of lands of the nature
protected by section 32FF of the Act as there was no
val uabl e considerati on, and nere |ove and affection was not
"consideration" within the neaning of that section. As the
Hi gh Court has upheld that view, the appellants fee
aggrieved and - have cone wup in appeal to this Court by
speci al " |'eave.

Section 32FF of the  Act ~which deals with certain
transfers which are not~ to affect the surplus area of a
| andowner provi des as foll ows, -

"32FF. Save in the case of 1land acquired by the
State Governnent ~under any law for the time being in
force or by an heir by inheritance or up to 30th July,
1958 by a |l andless person, or ~asnall |andowner, not
being a relation as prescribed of the person making the
transfer or disposition of = land, for consideration up
to an area which with or w thout the area owned or held
by hi m does not in the aggregate exceed the pernissible
[imt no transfer or other disposition of |and effected
after 21st August, 1956, shall affect the right of the
State Governnent under this Act tothe surplus area to
which it would be entitled but ~for such transfer or
di sposition :

Provided that any person who has received any
advant age under such transfer or disposition of |and
shall be bound to restore it, or to nmake conpensation
for it, to the person from whom he received it."

The section therefore provides that no transfer or other
di sposition of land effected after August 21, 1956, shal

affect the rights of the State Governnment under the Act to
the surplus area to which it would be entitled but for such
transfer or disposition "save" in the case of |and acquired
by the State CGovernnent under any law for the tine being in
force, or by an heir by inheritance or up to July 30, 1958

by a landless person, or small |andowner, not being a
relation as prescribed of the person making the transfer or
di sposition of | and, provi ded t hat it is for

“consideration", up to an area which wth or wthout the
area owned or held by himdoes not in the aggregate exceed
the permissible limt. The only point in controversy before
us i s whether the gifts of |land which were made in the three
cases
234
under appeal on account of natural |ove and affection, could
be said to be transfers of the lands for consideration ? It
has been argued on behalf of the appellants that the
aforesaid gifts were in the nature of transfer of property
as defined in section 5 of the Transfer of Property Act and
it did not matter if they were by way of gift and did not
anmount to sal e or exchange.

Section 5 of the Transfer of Property Act defines
"transfer of property"” to nean an act by which a Iliving
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person conveys property, in present or in future, inter
alia, to one or nore other living persons Such transfer of
property may be made by one of the several npdes known to
law e.g. by sale, exchange or gift etc. It is not the case
of the appellants that the transfers under consideration
were by way of sale or exchange or that they were made
ot herwi se than by way of gift to them

Section 122 of the Transfer of Property Act defines
"gift" as follows,-
"122. "G ft" is the transfer of certain existing
noveabl e or i Mmoveabl e property nade voluntarily and
wi t hout consideration, by one person, called the donor,
to another called the donee, and accepted by or on
behal f of the donee."
It is therefore one of the essential requirenents of a gift
that it should be made by the donor "w thout consideration".
The word "consideration" has not been defined in the
Transfer of Property Act, but we have no doubt that it has
been used’ in-that ~“Act in the same sense as in the |ndian
Contract ‘Act and excludes natural love and affection. If it
were to be otherwise, a transfer would really anount to a
sale within the neaning of section 54 of the Transfer of
Property Act, or to an exchange wthin the neaning of
section 118 for each party will have the rights and be
subject to the liabilities of a seller as to what he gives
and have the rights and be subject tothe liabilities of a
buyer as to that which he takes. It is not necessary for us
to exam ne the other nodes of transfer, for  they have no
bearing on the nature of the controversy before us. It would
thus appear that it is of the essence of agift as defined
inthe Transfer of Property Act that it should be w thout
"“consideration" of the nature definedin section 2 (d) of
the Contract Act,

Now what section 32FF of the Act saves is transfer or

di sposition of land for "consideration"™ up to the limt
specified in it, and as a gift is always  wthout
consideration, the gifts which are the subject matter of
controversy before us will not fall within the pur-
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view of that section, and have rightly been-excluded while
calculating the surplus area in the three cases before us.
Any other view of the section would defeat the purpose of
Chapter IV-A of the Act which provides for ceiling on | and
and acqui sition and di sposal of surplus area.

M. Mihajan for the appellants tried to -argue  that

"good consideration” has been defined in Black's Law
Dictionary (fourth edition) to nmean "such as is founded on
natural duty and affection”, and woul d anmount to
consideration within the neaning of section 32FF of the Act.
But even there it has been clarified that "good" s
generally used "in antithesis to valuable consideration”,

whi ch has necessarily to be excluded in the case of a gift
by virtue of its definition in section 122 of the Transfer
of Property Act. The argunment of |earned counsel becones
untenable on a reference to 17 C. J.S. Contract 91-92  on
whi ch he has pl aced considerable reliance. W have al so gone
through James Newton v. Robert Hargreaves, (1) but it cannot
avail the appellants for there the conveyance was by the
father to his two sons in consideration of natural |ove and
affection and the law acknow edged that to be a "good"
consi deration, which is not so in the cases before us.

There is thus no force in these appeals and they are
di sm ssed with costs.
MR Appeal s di sni ssed.
236
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