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Al these appeals arise out-of common judgnent and order passed by the

Di vi sion Bench of the Hi gh Court of Calcutta in APOT Nos. 721 of 2002 and
736 of 2002 on July 03, 2003 by which the Division Bench confirned the
order passed by | earned single Judge on July 24, 2002 in A P. No. 369 of
2002. That A.P. was filed by Hi ndustan Copper Limted against Arbitration
award passed by Justice L.M CGhosh (Retd.) on Septenber 25, 2000, under the
Arbitration Act, 1940 (hereinafter referred to as ‘the Act’).

To appreciate the controversy raised in the present appeals, relevant facts
may be stated in brief. On March 10, 1988, Hindustan Copper Limted (‘HCL
for short) invited tender for supply of oxygen for its plant at Ghatsila.
The tender contained a condition that successful bidder will set up an
oxygen plant in the vicinity of HCL. The tender of Bhagwati Oxygen Limted
(*BOL" for short) was accepted and an agreenent had been entered into

bet ween HCL and BOL on March 17/April 14, 1990. It was for a period of
seven years fromthe date of commencenent of supply of oxygen. The
agreement stated that the supplier i.e. BOL will at its own cost install
operate and nmai ntain an oxygen plant of 25 TPD capacity of pressure vacuum
swi ng absorption type with suitable conpressors for supply of high purity
oxygen gas to HCL. It also stated that the purity of oxygen woul d be 99 per
cent. The agreenent further stated; ‘‘The oxygen plant shoul'd have the
capacity to supply not less than 1,25,000 mB of gas of 99 per cent purity
per week on a sustai ned basis as and when required by HCL. C ause 2.3
clarified that the mni mum acceptable purity of the oxygen gas should be 85
per cent for both flash furnace and converter. Meter readings for invoicing
billing purpose were to be taken jointly by authorized representatives of
HCL and BOL as and when the plant stopped/started. Provision was al so nade
for periodical checking and calibration of neters. It was the duty of BOL
to erect plant and pipe line system A right to inspection and review was
conferred upon HCL. Requirenent of gas and supply thereof had been
mentioned in Clause 2.1. Water supply required for the plant was to be
arranged by BOL at its own cost but HCL agreed to supply water for
operation of the plant. BOL had undertaken to erect and comm ssion the

pl ant and start supply of gas continuously to HCL within 18 nonths fromthe
date of receipt of order or letter of intent whichever was earlier and the
gas was to be made available to HCL in the requisite quality and quantity
as per conditions agreed upon. Provisions had al so been nade with regard to
price of gas and mni mum of f-take guaranteed. Tinme was the essence of the
contract and penalty had been provided for in case of breach of contract.

Clauses 10.4 and 10.5 are relevant and they read as under :-

"10.4. In case BOL fail to supply oxygen fromthe Captive plant as per the
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contract terns after comm ssioning of the plant, it will be the
responsibility of BOL to arrange |iquid oxygen from other sources at
contracted rates and keep HCL requirenment feed uninterruptedly failing
which HCL will have the right to procure the gas from el sewhere and the

di fference of such procurement cost and the agreed price subject to a limt
of 80% of the total requirement as per NIT, will be recovered from BOL
forthwith. However, HCL will give adequate chance to BOL to neet the HCL's
requi renents by their own neans from other sources at the contract price.

"10.5. In case, for any period the quantity of Gas supplied goes down bel ow
the guaranteed purity or pressure, no paynent will be made for that period
or quantity unless specifically prior acceptance is obtained fromHCL.’

A security deposit of Rs. 20 |acs (Rupees twenty |lacs only) had been nade
by BOL to HCL in the form of bank guarantee issued by the Central Bank of
India, New Del hi. There was an arbitration clause being O ause No.12. The
sai d cl ause reads thus:

"Except where- it has been provided otherw se, any dispute or difference
arising out-of or in connection with the work or any operation covered by
the contract and any di spute or difference arising out of in connection
with the agreenment entered into between HCL and BCL incl uding any di spute
or difference relating to the interpretation of the agreement or any cl ause
thereof, shall be referred to sole arbitration of a person appointed
jointly by the Chairman of HCL and BOL. The provisions of the Arbitration
Act, 1940 and the rules thereunder and any anmendnment thereto fromtine to
time shall apply. The award of the arbitrator shall be final, conclusive
and binding to all the parties to the contract. The arbitrator shall be
conpetent to deci de whether any matter, dispute of difference referred to
himfalls within the purview of arbitration as provided for above."

In accordance with the terns and conditions of the contract, BOL set up its
oxygen produci ng plant on 31st July, 1992 and comenced supply of oxygen to
HCL. It is the case of BOL that it supplied oxygen to HCL from 10th
February, 1993 to 12th August, 1993. According to the BO., however, no
payment was made by HCL to BOL on the ground that oxygen supplied by BOL to
HCL did not neet the purity standard as agreed between the parties. It was
al so all eged by BOL that bad water was supplied by HCL as a result of which
the plant was danaged and ultimately was shut down on August 12, 1993. On
Cctober 11, 1993, a letter was witten by HCL to BOL calling upon BOL to
supply or to arrange for supply of oxygen to HCL on or before August 26,
1993. But the gas was not supplied by BOL to HCL. On July 27, 1994, an
agreement was arrived at between the parties to refer the dispute to the
Arbitration of Justice L.M Ghosh, retired Judge of the H gh Court of
Calcutta. On 1st April, 1995, arbitration comrenced. BOL cl ai ned Rs.

1, 80, 81, 402. 93 ps.

(1) Dues on account of unpaid bills;

(ii) Cost of repairing and over hauling its plant due to bad water
supplied by HCL;

(iii) Loss of revenue due to shut down of the plant by reason of bad
wat er supplied by HCL; and

(iv) I nterest.

HCL, on the other hand, filed a counter claimin the arbitration
proceedi ngs for Rs. 2,66, 26,023.14 ps. inter alia claimng

(i) Recovery of excess ampunt paid to BQ,;

(ii) Di fference of price of oxygen purchased by HCL from other sources
(risk purchase);
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(iii) Extra expenditure due to consunption of excess furnace oil due to
| ow purity of oxygen

(iv) Loss of production by HCL; and
(v) I nterest.

The Arbitrator, after hol ding several neetings, gave an award on Septenber
25, 2000. He held that the claimput forward by BOL was well founded and
BOL was thus entitled to an amount of Rs. 74,84,521.34 ps. He also held
that HCL was unable to prove its case and counter claim The counter claim
therefore, was liable to be dism ssed. Regarding interest, he held that BOL
was entitled to claiminterest at the rate of eighteen per cent per annum
for pre-reference period, pendente lite and fromthe date of award till the
date of payment. According to the Arbitrator, BOL was also entitled to an
amount of Rs. 1,50,000 (One lakh and fifty thousand only) on account of
costs.

The award was chal |l enged by HCL by filing A P. No. 369 of 2000 under
Sections 30 and 33 of the Act. A prayer was nade to set aside the award. It
was contended that the Arbitrator had m sconducted hinself and the
proceedings. It was al so contended that the Arbitrator had exceeded his
jurisdiction and deci ded the questions not covered by Cause 12 of the
Arbitration agreement and hence, the award was invalid. It was argued that
the Arbitrator ought not to have all owed the claimof BOL nor could have

di sm ssed the counter claimof HCL. Since there was breach of contract by
BOL, it was not entitled to any anmobunt. On the other hand, in view of non-
conpliance with the terns and conditions of the contract and breach of
agreement, BOL was liable to pay and HCL was entitled to the anount cl ai ned
in the counter claim It was also urged that the Arbitrator had no
jurisdiction and had conmtted an error of |law as well as of jurisdiction
in awarding interest at the rate of eighteen per cent for pre-reference,
pendente lite and post award peri od.

The | earned single Judge heard the parties and held that so far as the
claimof BOL was concerned, the Arbitrator was right in allow ng the said
claimand no interference was cal l'ed for. Regardi ng counter claim however,
the | earned single Judge was of the opinion that Clause 10.4 as extracted
her ei nabove was clear and it provided for ‘‘default’’. The |earned single
Judge referred to several letters and conmunications by HCL to BO.L and
observed that fromthose docunents, it was proved that objection was raised
by HCL as to non supply of oxygen gas by BOL and BOL was expressly
intimated that HCL woul d be constrai ned to purchase oxygen gas at the cost
and consequences of BOL. Since all those letters and communicati ons had not
been considered by the Arbitrator, the award di snmissing the counter claim
of HCL deserved to be interfered with. Accordingly, order dismissing the
counter claimby HCL was set aside by the | earned single Judge and the
matter was remtted to the Arbitrator to take an appropriate decision in
accordance with | aw on that issue.

So far as the paynent of interest to BOL on the claimwhich had been
allowed by the Arbitrator is concerned, the | earned single Judge was of the
view that Section 61 of the Sale of Goods Act, 1930 did not provide rate of
interest. Section 34 of the Code of G vil Procedure, 1908 had no
application to arbitration proceedi ngs. In absence of any contract between
the parties with regard to the rate of interest payable, the | earned single
Judge held that it would be appropriate if interest is awarded to BOL at
the rate of six per cent per annum For taking that view the |earned single
Judge relied upon a decision of this Court in State of Rajasthan v. Nav
Bharat Construction Co., [2002] 1 SCC 659 wherein this Court reduced the
rate of interest awarded by the Arbitrator from ei ghteen per cent to six
per cent per annum The | earned single Judge accordingly partly allowed the
appeal and remitted the matter to the Arbitrator to deci de counter clai m of
HCL.
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Bei ng aggrieved by the order passed by the | earned single Judge, HCL and
BOL preferred appeals before a Division Bench of the H gh Court. The

gri evance of HCL was that the | earned single Judge ought to have all owed
the appeal in its entirety and ought to have disnissed the claimof BOL by
al l owi ng counter claimof HCL. The conplaint of BO., on the other hand, was
that the | earned single Judge ought to have dism ssed the counter claimand
shoul d not have interfered with the rate of interest granted by the
Arbitrator in favour of BOL. In short, the |earned single Judge ought to
have di sni ssed the application of HCL.

The Divi sion Bench considered the rival contentions of the parties and

di sm ssed both the appeals confirm ng the order passed by the |earned
singl e Judge. The Division Bench observed that by confirm ng the clai mof
BOL, the learned single Judge did not cormit any error of law. Sinilarly,
the | earned single Judge was also right in upholding the argunment of HCL
that the Arbitrator was wong in dismssing the counter claimand he had
not consi dered several comunications to BO.. The order of the | earned
singl e Judge thus did not call for interference. Regarding rate of

i nterest, 'the Division Bench was of the view that |earned single Judge was
right in observing that Section 61 of Sale of Goods Act did not provide the
rate of interest. It was al'so true that there was no indication in the
contract as to paynent of interest. In the opinion of the D vision Bench
however, the | earned single Judge was right in reducing the rate of

i nterest keeping in viewthe provisions of Section 34 of the Code of Civi
Procedure and as such that part of the order also did not warrant

i nterference. The Division Bench thought it proper to dismss the appeals
and accordingly both the appeal s were dism ssed.

Both the parties, i.e. HCL and BOL have approached this Court.
We have heard | earned counsel for the parties.

Learned counsel for BOL submitted that the Arbitrator was wholly right in
passing the award and in allow ng the claimof BOL. It was urged that

| earned single Judge as well ‘as the Division Bench were totally wong in
partly setting aside the award passed by the Arbitrator. The counse
contended that the jurisdiction of the court under Section 30 of the Act is
extremely limted and an award can be set aside only on one or nore grounds
specified therein. Since none of the grounds existed, 'the court could not
have interfered with the award nor the award could be set aside. According
to the |l earned counsel, the Arbitrator considered the evidence on record -
docunentary as well as oral - and cane to the conclusion that no case was
made out by HCL on the basis of which counter claimcould be all owed and
accordingly disnmssed it. The | earned single Judge and the Division Bench
re-appreciated the evidence and set aside that part of the award by
remitting the matter to the Arbitrator to reconsider and decide afresh the
counter claimof HCL. It was not within the jurisdiction of the |earned
singl e Judge or the Division Bench and the order deserves to be quashed and
set aside. Regarding interest, the counsel submtted that the agreenent did
not contain any clause as to interest. Section 34 of the Code of Civi
Procedure was not applicable. Section 61 of the Sale of Goods Act does not
provide rate of interest nor it applied to the case on hand. If in the
light of these facts, the Arbitrator awarded interest to BOL at eighteen
per cent considering the fact that that was the rate at which HCL had given
advance to BOL, such an order could not be ternmed as unlawful or otherwi se
obj ectionable. Neither the | earned single Judge nor the Division Bench was
justified in interfering with the rate of interest. It was, therefore,
submtted that the appeal filed by HCL deserves to be di smissed and appea
filed by BOL deserves to be all owed.

The | earned counsel for HCL, on the other hand, supported the orders passed
by the | earned single Judge and the Division Bench so far as they relate to
remandi ng the matter to Arbitrator for deciding afresh the counter clai m of
HCL. Regardi ng paynent of interest at the rate of six per cent per annumto
BOL, it was submtted that even that part of the order was not warranted
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and the claimof BOL was |iable to be rejected. The Arbitrator committed an
error of law and has mi sconducted hinself as well as proceedings in

all owi ng such claim According to the | earned counsel, there was breach of
contract on the part of BOL, oxygen was not supplied as per the agreenent
entered into between the parties; purity of oxygen was not naintained;

other terns and conditions were also not fulfilled by BOL and as such, BOL
was not entitled to any relief. It was, therefore, prayed that the award
passed by the Arbitrator deserves to be quashed in its entirety by allow ng
the appeal of HCL.

In the light of rival contentions of the parties, in our opinion, three
guestions arise for our consideration :

(1) Whether on the facts and in the circunstances of the case, the
Arbitrator was right in-allow ng the claimof BOL?

(2) Whether the Arbitrator had m sconducted hinself in passing the inmpugned
award and by di sm ssing the counter claimof HCL and whether the |earned
singl e Judge and the Division Bench of the High Court were right in setting
aside that part of the award by directing the Arbitrator to re-consider the
matter and decide it afresh? and

(3) Whether the Arbitrator had power to award interest at the rate of

ei ghteen per cent per annum for pre-reference period, pendente lite and
post reference, i.e. future interest fromthe date of award till the date
of payment and whether the | earned single Judge and the Division Bench were
justified in reducing the rate of interest from eighteen per cent to six
per cent?

Now, so far as the first question is concerned, the Arbitrator considered
the matter in detail. He observed that after the agreenent was entered into
bet ween the parties, BOL set up its plant and commenced supply of oxygen to
HCL. It was the case of BCOL that though oxygen was supplied to HCL, no
paynment was made by HCL. It was al l'eged by HCL that oxygen supplied by BOL
did not nmeet the purity standard of 99 per cent nor the m ni mum standard of
85 per cent but it varied between 45 per cent to 65 per cent. BOL was,
therefore, not entitled to paynent for the supply. I't was al so contended
that Cdause 10.5 (referred to earlier by us) specifically provided that in
case quantity of gas supplied goes down bel ow t he guaranteed purity, no
paynment woul d be made. Since the purity of oxygen gas was below 85 per

cent, HCL was justified in refusing paynent. It was also submitted that as
per agreement, BOL was required to establish a 50,000 Litres Vacuum

I nsul at ed Storage Tank (VI ST) evaporation and distribution systemin the

pl ant and was to maintain constant stock of 50,000 Litres of |iquid oxygen
but BOL failed to establish it. There was thus breach of condition by BOL.
Keeping that fact in view, payment was not made by HCL and it coul d not
have been held that HCL was wong in not naking payment. BOL, in view of
breach of condition could not have asked for payment. The Arbitrator,
therefore, was wong in allow ng the claimof BOL.

Now, the Arbitrator has considered the contention of both the parties. ‘He
observed that as per the contract, BOL had undertaken to provide a VIST for
storage of liquid oxygen of 50,000 litres. It was not disputed that VIST
was not established by BOL and there was no provision for storage of liquid
oxygen. He, however, observed that HCL neither insisted for establishing

VI ST nor objected for not establishing it.

Regardi ng purity of oxygen, the Arbitrator observed that HCL never
conpl ai ned regarding the fall of purity of oxygen during the rel evant
period. Referring to the letters witten by HCL to BOL, the Arbitrator
observed that HCL continued to accept oxygen gas supplied by BOL w thout
avoi ding the contract on the ground that there was breach of agreenent by
BOL. The Arbitrator observed that there was neither excess consunption of
furnace oil nor drop in production by HCL. Referring to the decisions of
this Court in Associated Hotels of India Ltd. v. S.B. Sardar Ranjit Singh,
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[1968] 2 SCR 545 and Brijendra Nath Bhargava and Anr. v. Harsh Vardhan and
Ors., [1988] 1 SCC 454, the Arbitrator held that even if it was the case of
HCL that there was non-conpliance of certain terns and conditions by BQL,
there was wai ver and abandonment of the rights conferred on HCL and it was
not open to HCL to refuse to make paynment to BCOL on that ground. In view of
wai ver on the part of HCL, it was incunmbent on HCL to make paynment and
since no such paynent was made, BOL was right in nmaking grievance regarding
non- paynent of the anount and accordingly an award was nmade in favour of
BOL. The |l earned single Judge as well as the Division Bench of the Hi gh
Court considered the grievance of HCL so far as the claimof BOL all owed by
the Arbitrator and upheld it.

In view of the finding recorded by the Arbitrator and non-interference by
the H gh Court, we are of the view that no case has been made out by HCL as
regards the claimallowed by the Arbitrator in favour of BOL to the extent
of supply of oxygen gas to HCL. Hence, the appeal filed by HCL deserves to
be di smi ssed.

The grievance of the BOL is the | earned single Judge and the Division Bench
were not justified in setting aside the dismssal of counter claimof HCL
by the Arbitrator and in renmtting the natter to the Arbitrator for fresh
consi deration. It was subnitted that the H gh Court was not hearing an
appeal fromthe order passed by the Arbitrator. The jurisdiction of the
Court in such matters islimted and an award can be set aside only on
certain grounds specified in the Act. Since the case was not covered by any
of the clauses of Section 30, the orders passed by the H gh Court are
clearly without jurisdiction

Section 30 of the Act enunerates grounds for setting aside an award passed
by the Arbitrator. It reads thus:

"30. Grounds for setting aside award. - An award shall not be set aside
except on one or nore of the followi ng grounds, nanely :

(a) that an arbitrator or unpire has m sconducted hinmself or the
proceedi ngs ;

(b) that an award has been made after the issue of ‘an order by the Court
superseding the arbitration or after arbitrati on proceedi ngs have becone
i nvalid under Sec. 35;

(c) that an award has been inproperly procured or is otherwise invalid."

This Court has considered the provisions of Section 30 of the Act in
several cases and has held that the court while exercising the power under
Section 30, cannot re-appreciate the evidence or exam ne correctness of the
conclusions arrived at by the Arbitrator. The jurisdiction is not appellate
in nature and an award passed by an Arbitrator cannot be set aside on the
ground that it was erroneous. It is not open to the court to interfere with
the award nerely because in the opinion of the court, other viewis equally
possible. It is only when the court is satisfied that the Arbitrator had

m sconducted hinself or the proceedings or the award had been inproperly
procured or is ‘otherwise’ invalid that the court may set aside such award.

In the | eading decision of Hodgkinson v. Fernie, (1857) 140 ER 712,
WIlliams, J. stated;

"The | aw has for nmany years been settled, and remains so at this day, that,
where a cause or matters in difference are referred to an arbitrator,

whet her a |l awer or a layman, he is constituted the sole and final judge of
all questions both of law and of fact. Many cases have fully established
that position, where awards have been attenpted to be set aside on the
ground of the admission of an inconpetent witness or the rejection of a
conpetent one. The court has invariably met those applications by saying,
‘You have constituted your own tribunal; you are bound by its decision."
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(enphasi s suppl i ed)
In Union of India v. Rallia Ram AIR (1963) SC 1685, this Court said;

"An award being a decision of an arbitrator whether a | awer or a |ayman
chosen by the parties, and entrusted with power to decide a dispute
submitted to himis ordinarily not |iable to be challenged on the ground
that it is erroneous. In order to make arbitration effective and the awards
enforceabl e, machinery is devised for |ending the assistance of the
ordinary Courts. The Court is also entrusted with power to nodify or
correct the award on the ground of inperfect formor clerical errors, or
deci si on on questions not referred, which are severable fromthose
referred. The Court has also power to renmt the award when it has left sone
matters referred undeterm ned, or when the award is indefinite, or where
the objection to the legality of the award is apparent on the face of the
award. The Court nay al so set aside an award on the ground of corruption or
m sconduct of the arbitrator, or that a party has been guilty of fraudul ent
conceal nment or wi'llful deception. But the Court cannot interfere with the
award if otherw se proper on the ground that the decision appears to it to
be erroneous. The award of the arbitrator is ordinarily final and

concl usive, unless a contrary intention is disclosed by the agreenent. The
award is the decision of a domestic tribunal chosen by the parties, and the
Cvil Courts which are entrusted with the power to facilitate arbitration
and to effectuate the awards, cannot exercise appellate powers over the
decision. Wong or right the decision is binding if it be reached fairly
after giving adequate opportunity to the parties to place their grievance
in the manner provided by the arbitration agreenent." (enphasis supplied)

In UP. Hotels v. U P. State Electricity Board, [1989] 1 SCC 359, after
referring to Hal sbury’s Laws of England, 4th-edition, Vol. 2, para 624,
Mukharji, J. (as his Lordshi p then was) stated that an award of an
arbitrator may be set aside for error of | aw appearing on the face of it,
though that jurisdiction is not lightly to be exercised. If a specific
guestion of lawis submtted to the arbitrator for his decision and he
decides it, the fact that the decision is erroneous does not make the award
bad on its face so as to permt it being set aside; and where the question
referred for arbitration is a question of construction, which is, generally
speaki ng, a question of law, the arbitrator’s decision cannot be set aside
only because the court would itself have cone toa different conclusion

but if it appears on the face of the award that the arbitrator has
proceeded illegally, as, for instance, by deciding on evidence which was
not adm ssible, or on principles of construction which the | aw does not
countenance, there is error in |l aw which nay be ground for setting aside

t he award.

In Rajasthan State Mnes & Mnerals Ltd. v. Eastern Engineering Enterprises
and Anr., [1999] 9 SCC 283, this Court after considering several decisions
on the point, held that if an Arbitrator has acted arbitrarily,
irrationally, capriciously or beyond the terns of the agreenent, an award
passed by himcan be set aside. In such cases, the Arbitrator can be said
to have acted beyond the jurisdiction conferred on him

In UP. State Electricity Board v. Searsole Chentials Ltd., [2001] 3 SCC
397, this Court held that where the Arbitrator had applied his mnd to the
pl eadi ngs, considered the evidence adduced before himand passed an award,
the court could not interfere by reappraising the nmatter as if it were an
appeal

In Indu Engineering & Textiles Ltd. v. Del hi Devel opment Authority, [2001]
5 SCC 691, it was observed that an Arbitrator is a Judge appointed by the
parties and as such the award passed by himis not to be lightly interfered
Wit h.

I n Bharat Coking Coal Ltd. v. Ms. Annapurna Construction, [2003] 8 SCC
154, this Court held that there is distinction between error within
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jurisdiction and error in excess of jurisdiction. The role of the
Arbitrator is to arbitrate within the terns of the contract and if he acts
in accordance with the terns of the agreenent, his decision cannot be set
aside. It is only when he travels beyond the contract that he acts in
excess of jurisdiction in which case, the award passed by hi m becones

vul nerabl e and can be questioned in an appropriate court.

In the instant case, the Arbitrator has considered the rel evant evi dence on
record. He has observed that oxygen was supplied by BOL whi ch was accepted
by HCL. Certain letters were, no doubt, witten by HCL to BOL conpl ai ni ng
about the quantity and quality of oxygen gas. The Arbitrator al so observed
that the evidence disclosed that verbal conplaints were made regardi ng
purity of gas. He, however, recorded a finding that C ause 10.4 which

al l owed HCL to purchase oxygen from other sources at the cost and
consequence of BOL was never i nvoked. The said clause which was ‘‘risk
purchase’’ from el sewhere was not resorted to by HCL. The Arbitrator noted
that in some of the letters, HCL stated that it woul d have no option but to
purchase i quid oxygen at the cost of BOL during non-availability of oxygen
fromBOL, but ultimately it was a |letter dated Cctober 11, 1993 that HCL

i nfornmed BOL that if BOL would not supply oxygen by Cctober 26, 1993, it
woul d be constrained to purchase oxygen from other sources. Thus, tine was
granted up to Cctober 26, 1993 in view of letter dated Cctober 11, 1993. In
the light of such letter the Arbitrator concluded that HCL could not have
pur chased oxygen from ot her sources in August, 1993 and hence it was not
entitled to put forward counter claim

The | earned single Judge virtually reappreciated the evidence by referring
to several letters and observed that the Arbitrator had not considered
those letters and there was m sconduct on his part. According to the

| ear ned single Judge, HCL infornmed BOL about the grievance and quantity and
qual ity of oxygen supplied by BO., about the ‘risk purchase agreenent’ and
al so about its need, necessity and completion of purchase of oxygen gas
fromother sources. The | earned single Judge al so has referred to sone of
those letters in which the said fact was referred by HCL.

I n our opinion, however, the |learned counsel for BOL is justified in
submitting that really it was in real mof appreciation and re-appreciation
of evidence. At the nobst all those letters go to show that HCL had sone
conpl aint against BOL and it had also disclosed its intention to purchase
oxygen gas from ot her sources but as observed by the Arbitrator;, it was not
proved that HCL had in fact purchased oxygen from-other sources under
Clause 10.4. If in the light of such evidence, the Arbitrator did not think
it fit to allow counter claim it could not be said to a case of m sconduct
covered by Section 30 of the Act. The |earned single Judge as also the

Di vi sion Bench were, therefore, not justified insetting aside the award
passed by the Arbitrator dism ssing the counter-claimand hence the order
of the | earned single Judge as confirmed by the Division Bench deserves to
be set aside by restoring dism ssal of counter-claimof HCL by the
Arbitrator.

The | ast question relates to paynent of interest. The Arbitrator awarded
interest to BOL at the universal rate of eighteen per cent for all the
three stages, pre-reference period, pendente lite and post award period. It
is not disputed that in the arbitration agreement there is no provision for
paynment of interest. The |earned single Judge as well as the Division Bench
were right in observing that the Arbitrator, in the facts and

ci rcunst ances, could have awarded interest. The Arbitrator had granted
interest at the rate of eighteen per cent on the ground of |oan so advanced
by HCL to BOL at that rate.

Now Section 34 of the Code of Civil Procedure has no application to
arbitration proceedings since Arbitrator cannot be said to be a ‘court’
within the nmeaning of the Code. But an Arbitrator has power and
jurisdiction to grant interest for all the three stages provided the rate
of interest is reasonable.
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So far as interest for pre-reference period is concerned, in view of the
conflicting decisions of this Court, the matter was referred to a | arger
Bench in Executive Engi neer, Dhenkanal Mnor Irrigation Dvision and Ors. v.
N. C. Budhraj (Deceased) by Lrs and Ors., [2001] 2 SCC 721. The Court, by
majority, held that an arbitrator has power to grant interest for pre-
reference period provided there is no prohibition in the arbitration
agreenment excluding his jurisdiction to grant interest. The forum of
arbitration is created by the consent of parties and is a substitute for
conventional civil court. It is, therefore, of unavoi dable necessity that
the parties be deened to have agreed by inplication that the Arbitrator
woul d have power to award interest in the same way and same manner as a
court.

Regardi ng interest pendente lite also, there was cl eavage of opinion. The
guestion was, therefore, referred to a |l arger Bench in Secretary,
Irrigation Department, Governnent of Orissa and Os. v. GC Roy, [1992] 1
SCC 508. The Court considered several cases and |laid down follow ng
princi pl es;

"The question still remains whether arbitrator has the power to
award interest pendente lite, and if so on what principle. W nust
reiterate that we are dealing with the situation where the
agreement does not provide for grant of such interest nor does it
prohi bit such grant. In other words, we are dealing with a case
where the agreement is silent as to award of interest. On a
conspectus of aforenentioned decisions, the follow ng principles
energe :

(i) A person deprived of the use of nmoney to which he is legitimtely
entitled has a right to be conpensated for the deprivation, call it by any
nane. It may be called interest, conpensation or danmages. This basic
consideration is as valid for the period the dispute is pending before the
arbitrator as it is for the period prior-to the arbitrator entering upon
the reference. This is the principle of Section 34, G vil Procedure Code
and there is no reason or principleto hold otherwise in the case of
arbitrator.

(ii) An arbitrator is an alternative forumfor resolution of disputes
arising between the parties. If so, he nust have the power to decide al
the disputes or differences arising between the parties. |f the arbitrator
has no power to award interest pendente lite, the party claimng it would
have to approach the court for that purpose, even though he nmay have
obt ai ned satisfaction in respect of other clains fromthe arbitrator. This
would lead to multiplicity of proceedings.

(iii) An arbitrator is the creature of an agreement. It is open to the
parties to confer upon him such powers and prescribe such procedure for him
to follow, as they think fit, so long as they are not opposed to |law. (The
proviso to section 41 and Section 3 of Arbitration Act illustrate this
point). The arbitrator nust also act and make his award in accordance wth
the general |law of the land and the agreenent.

(iv) Over the years, the English and Indian courts have acted on the
assunption that where the agreenment does not prohibit and a party to the
reference nakes a claimfor interest, the arbitrator nust have the power to
award interest pendente lite, Thawardas has not been followed in the later
decisions of this court. It has been expl ai ned and di stingui shed on the
basis that in that case there was no claimfor interest but only a claim
for unliquidated damages. It has been said repeatedly that observations in
the said judgnent were not intended to |ay down any such absol ute or
universal rule as they appear to, on first inpression. Until Jena case
alnost all the courts in the country had upheld the power of the arbitrator
to award interest pendente lite. Continuity and certainty is a high
desirable feature of |aw
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(v) Interest pendente lite is not a matter of substantive law, |ike
interest for the period anterior to reference (pre-reference period). For
doi ng conplete justice between the parties, such power has al ways been
inferred.’

As to post-award interest, the point is covered by the decision of this
Court in H ndustan Construction Co. Ltd. v. State of Janmu & Kashmr,
[1992] 4 SCC 217. It was held there that an arbitrator is conpetent to
award interest for the period fromthe date of the award to the date of
decree or date of realization, whichever is earlier

In view of the aforesaid decisions, we hold that it was within the power of
Arbitrator to award interest. As to the rate of interest, the contention of
HCL is that it ought to have been at the rate of six per cent only. The

| earned counsel for HCL has strongly relied upon the decision of this Court
in Nav Bharat Construction Co. dn that case, interest was awarded by the
Arbitrator at the rate of fifteen per cent. The said action was chall enged
by the State Government as well as the Contractor. The contention of the
State CGovernment was that the Arbitrator could not have awarded interest at
the rate of fifteen per cent and it was exorbitant. The Contractor, on the
ot her hand, urged that interest ought to have awarded at the rate of

ei ghteen per cent. This Court C K. Thakker, J. Leave granted.

Al these appeals arise out of common judgnhent and order passed by the

Di vi sion Bench of the Hi gh Court of Calcutta in APOT Nos. 721 of 2002 and
736 of 2002 on July 03, 2003 by whichthe Division Bench confirned the
order passed by |earned single Judge on July 24, 2002 in A P. No. 369 of
2002. That A . P. was filed by H ndustan Copper Limted against Arbitration
award passed by Justice L.M Ghosh (Retd.) on Septenber 25, 2000, under the
Arbitration Act, 1940 (hereinafter referred to as “the Act’).

To appreciate the controversy raised in the present appeals, relevant facts
may be stated in brief. On March 10, 1988, Hi ndustan Copper Limted (‘HCL
for short) invited tender for supply of oxygen for its plant at Chatsil a.
The tender contained a condition that successful bidder will set up an
oxygen plant in the vicinity of HCL. The tender of Bhagwati Oxygen Limted
(*BOL" for short) was accepted and an agreenent had been entered into

bet ween HCL and BOL on March 17/ April 14, 1990. It was for a period of
seven years fromthe date of comrencenent of supply of oxygen. The
agreement stated that the supplier i.e. BOL will at its own cost install
operate and maintain an oxygen plant of 25 TPD capacity of pressure vacuum
swi ng absorption type with suitable conpressors for supply of high purity
oxygen gas to HCL. It also stated that the purity of oxygen would be 99 per
cent. The agreenent further stated; ‘‘The oxygen plant should have the
capacity to supply not less than 1,25,6000 m8B of gas of 99 per cent purity
per week on a sustained basis as and when required by HCL. C ause 2.3
clarified that the mni mum acceptable purity of the oxygen gas should be 85
per cent for both flash furnace and converter. Meter readings for invoicing
billing purpose were to be taken jointly by authorized representatives of
HCL and BOL as and when the plant stopped/started. “Provision was al so nade
for periodical checking and calibration of nmeters. It was the duty of BOL
to erect plant and pipe line system A right to inspection and review was
conferred upon HCL. Requirenent of gas and supply thereof had been
nmentioned in Clause 2.1. Water supply required for the plant was to be
arranged by BOL at its own cost but HCL agreed to supply water for
operation of the plant. BOL had undertaken to erect and comm ssion the

pl ant and start supply of gas continuously to HCL within 18 nonths fromthe
date of receipt of order or letter of intent whichever was earlier and the
gas was to be made available to HCL in the requisite quality and quantity
as per conditions agreed upon. Provisions had al so been nade with regard to
price of gas and mni mum of f-take guaranteed. Tinme was the essence of the
contract and penalty had been provided for in case of breach of contract.

Cl auses 10.4 and 10.5 are relevant and they read as under :-
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"10.4. In case BOL fail to supply oxygen fromthe Captive plant as per the
contract terms after conm ssioning of the plant, it will be the
responsibility of BOL to arrange |iquid oxygen from other sources at
contracted rates and keep HCL requirenment feed uninterruptedly failing

which HCL will have the right to procure the gas from el sewhere and the
di fference of such procurenent cost and the agreed price subject to alimt
of 80% of the total requirenment as per NIT, will be recovered from BOL

forthwith. However, HCL will give adequate chance to BOL to neet the HCL's
requi renents by their own neans from other sources at the contract price.

"10.5. In case, for any period the quantity of Gas supplied goes down bel ow
the guaranteed purity or pressure, no paynent will be made for that period
or quantity unless specifically prior acceptance is obtained fromHCL.’

A security deposit of Rs. 20 lacs (Rupees twenty |lacs only) had been made
by BOL to HCL in the form of bank guarantee issued by the Central Bank of
I ndi a, New Del hi There was an arbitration clause being C ause No.12. The
said cl ause reads thus:

"Except where it has been provi ded otherw se, any dispute or difference
arising out of or in connection with the work or any operation covered by
the contract and any di spute or difference arising out of in connection
with the agreement entered into between HCL and BCL incl uding any dispute
or difference relating to the interpretation of the agreement or any cl ause
thereof, shall be referred to sole arbitration of a person appointed
jointly by the Chairman of HCL and BOL. ‘The provisions of the Arbitration
Act, 1940 and the rules thereunder and any anmendnment thereto fromtine to
time shall apply. The award of the arbitrator shall be final, conclusive
and binding to all the parties to the contract. The arbitrator shall be
conpetent to deci de whether any matter, dispute of difference referred to
himfalls within the purview of arbitration as provided for above."

In accordance with the terns and conditions of the contract, BOL set up its
oxygen produci ng plant on 31st July, 1992 and commenced supply of oxygen to
HCL. It is the case of BOL that it supplied oxygen to HCL from 10th
February, 1993 to 12th August, 1993. According to the BO., however, no
paynment was made by HCL to BOL on the ground that oxygen supplied by BOL to
HCL did not neet the purity standard as agreed between the parties. It was
al so alleged by BOL that bad water was supplied by HCL as a result of which
the plant was damaged and ultimately was shut down on August 12, 1993. On
Cctober 11, 1993, a letter was witten by HCL to BOL calling upon BOL to
supply or to arrange for supply of oxygen to HCL on or before August 26,
1993. But the gas was not supplied by BOL to HCL. On July 27, 1994, an
agreement was arrived at between the parties to refer the dispute to the
Arbitration of Justice L.M Ghosh, retired Judge of the H gh Court of
Calcutta. On 1st April, 1995, arbitration comrenced. BOL cl ai ned Rs.

1, 80, 81, 402. 93 ps.

(i) Dues on account of unpaid bills;

(ii) Cost of repairing and over hauling its plant due to bad water
supplied by HCL;

(iii) Loss of revenue due to shut down of the plant by reason of bad
wat er supplied by HCL; and

(iv) Interest.

HCL, on the other hand, filed a counter claimin the arbitration
proceedi ngs for Rs. 2,66,26,023.14 ps. inter alia claimng

(1) Recovery of excess anpbunt paid to BOL;

(ii) Di fference of price of oxygen purchased by HCL from other sources
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(risk purchase);

(iii) Extra expenditure due to consunpti on of excess furnace oil due to
low purity of oxygen;

(iv) Loss of production by HCL; and
(v) I nterest.

The Arbitrator, after hol ding several neetings, gave an award on Septenber
25, 2000. He held that the claimput forward by BOL was well founded and
BOL was thus entitled to an amount of Rs. 74,84,521.34 ps. He also held
that HCL was unable to prove its case and counter claim The counter claim
therefore, was liable to be dism ssed. Regarding interest, he held that BOL
was entitled to claiminterest at the rate of eighteen per cent per annum
for pre-reference period, pendente lite and fromthe date of award till the
date of payment. According to the Arbitrator, BOL was also entitled to an
amount of "Rs. 1,50,000 (One |akh and fifty thousand only) on account of
costs.

The award was chal | enged by HCL by filing A P. No. 369 of 2000 under
Sections 30 and 33 of the Act. A prayer was nmade to set aside the award. It
was contended that the Arbitrator had m sconducted hinself and the

proceedi ngs. It was al so contended that the Arbitrator had exceeded his
jurisdiction and deci ded the questions not covered by Cause 12 of the
Arbitration agreenent’ and hence, the award was invalid. It was argued that
the Arbitrator ought not to have allowed the claimof BOL nor could have

di smissed the counter claimof HCL.  Since there was breach of contract by
BOL, it was not entitled to any ampunt. On the other hand, in view of non-
conpliance with the terns and conditions of the contract and breach of
agreenment, BOL was liable to pay and HCL was entitled to the anount clai ned
in the counter claim It was al so urged-that the Arbitrator had no
jurisdiction and had commtted an error of law as well as of jurisdiction
in awarding interest at the rate of ei ghteen per cent for pre-reference,
pendente |ite and post award period.

The | earned single Judge heard the parties and held that so far as the
claimof BOL was concerned, the Arbitrator was right in allowing the said
claimand no interference was called for. Regarding counter claim however,
the | earned single Judge was of the opinion that C ause 10.4 as extracted
her ei nabove was clear and it provided for ‘‘default’’. The|learned single
Judge referred to several letters and conmunications by HCL to BOL and
observed that fromthose docunents, it was proved that objection was raised
by HCL as to non supply of oxygen gas by BOL and BOL was expressly
intimted that HCL woul d be constrai ned to purchase oxygen gas at the cost
and consequences of BOL. Since all those letters and comunicati ons had not
been considered by the Arbitrator, the award di sm'ssing the counter claim
of HCL deserved to be interfered with. Accordingly, order dismssing the
counter claimby HCL was set aside by the |earned single Judge and the
matter was renitted to the Arbitrator to take an appropriate decision in
accordance with | aw on that issue.

So far as the paynent of interest to BOL on the clai mwhich had been
allowed by the Arbitrator is concerned, the |earned single Judge was of the
view that Section 61 of the Sale of Goods Act, 1930 did not provide rate of
interest. Section 34 of the Code of Civil Procedure, 1908 had no
application to arbitration proceedi ngs. In absence of any contract between
the parties with regard to the rate of interest payable, the | earned single
Judge held that it would be appropriate if interest is awarded to BOL at
the rate of six per cent per annum For taking that view the | earned single
Judge relied upon a decision of this Court in State of Rajasthan v. Nav
Bharat Construction Co., [2002] 1 SCC 659 wherein this Court reduced the
rate of interest awarded by the Arbitrator from ei ghteen per cent to six
per cent per annum The |earned single Judge accordingly partly allowed the
appeal and remitted the matter to the Arbitrator to deci de counter clai m of
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HCL.

Bei ng aggrieved by the order passed by the | earned single Judge, HCL and
BOL preferred appeals before a Division Bench of the H gh Court. The

gri evance of HCL was that the | earned single Judge ought to have all owed
the appeal in its entirety and ought to have di sm ssed the claimof BOL by
al l owi ng counter claimof HCL. The conplaint of BO., on the other hand, was
that the | earned single Judge ought to have dism ssed the counter claimand
shoul d not have interfered with the rate of interest granted by the
Arbitrator in favour of BOL. In short, the |earned single Judge ought to
have di sni ssed the application of HCL.

The Divi sion Bench considered the rival contentions of the parties and

di sm ssed both the appeals confirm ng the order passed by the |earned
singl e Judge. The Division Bench observed that by confirmng the claimof
BOL, the | earned single Judge did not conmit any error of law Simlarly,
the | earned singl e Judge was also right in upholding the argunent of HCL
that the Arbitrator was wong in dismssing the counter claimand he had
not consi dered several communications to BOL. The order of the |earned
singl e Judge thus did not call for interference. Regarding rate of

i nterest, the Division Bench was of the view that |earned single Judge was
right in observing that Section 61 of Sale of Goods Act did not provide the
rate of interest. It was also true that there was no indication in the
contract as to paynent of interest. In the opinion of the Division Bench
however, the | earned single Judge was right in reducing the rate of

i nterest keeping in view the provisions of Section 34 of the Code of G vi
Procedure and as such that part of the order -also did not warrant

i nterference. The Division Bench thought it proper to dism ss the appeals
and accordingly both the appeal s were di sni ssed.

Both the parties, i.e. HCL and BOL have approached this Court.
We have heard | earned counsel for the parties.

Learned counsel for BOL submitted that the Arbitrator was wholly right in
passing the award and in allowing the claimof BOL. It was urged that

| earned single Judge as well as the Division Bench were totally wong in
partly setting aside the award passed by the Arbitrator. The counse
contended that the jurisdiction of the court under Section 30 of the Act is
extremely limted and an award can be set aside only on one or nore grounds
specified therein. Since none of the grounds existed, the court could not
have interfered with the award nor the award could be set aside. According
to the | earned counsel, the Arbitrator considered the evidence on record -
docunentary as well as oral - and cane to the conclusionthat no case was
made out by HCL on the basis of which counter claimcould be allowed and
accordingly dismssed it. The | earned single Judge and the Divi'si on Bench
re-appreci ated the evidence and set aside that part of the award by
remtting the matter to the Arbitrator to reconsider and decide afresh the
counter claimof HCL. It was not within the jurisdiction of the |earned
singl e Judge or the Division Bench and the order deserves to be quashed and
set aside. Regarding interest, the counsel submitted that the agreenment did
not contain any clause as to interest. Section 34 of the Code of G vi
Procedure was not applicable. Section 61 of the Sale of Goods Act does not
provide rate of interest nor it applied to the case on hand. 1f in the
light of these facts, the Arbitrator awarded interest to BOL at ei ghteen
per cent considering the fact that that was the rate at which HCL had given
advance to BOL, such an order could not be termed as unlawful or otherwi se
obj ectionable. Neither the | earned single Judge nor the Division Bench was
justified in interfering with the rate of interest. It was, therefore,
submitted that the appeal filed by HCL deserves to be di sm ssed and appea
filed by BOL deserves to be all owed.

The | earned counsel for HCL, on the other hand, supported the orders passed
by the | earned single Judge and the Division Bench so far as they relate to
remandi ng the matter to Arbitrator for deciding afresh the counter clai m of
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HCL. Regardi ng paynent of interest at the rate of six per cent per annumto
BOL, it was subnmtted that even that part of the order was not warranted
and the claimof BOL was |iable to be rejected. The Arbitrator comrmitted an
error of law and has ni sconducted himself as well as proceedings in

al l owi ng such claim According to the | earned counsel, there was breach of
contract on the part of BOL, oxygen was not supplied as per the agreenent
entered into between the parties; purity of oxygen was not naintained;

other terns and conditions were also not fulfilled by BOL and as such, BOL
was not entitled to any relief. It was, therefore, prayed that the award
passed by the Arbitrator deserves to be quashed in its entirety by all ow ng
the appeal of HCL.

In the light of rival contentions of the parties, in our opinion, three
guestions arise for our consideration :

(1) Whether on the facts and in the circunstances of the case, the
Arbitrator was right in allow ng the claimof BOL?

(2) Whether the Arbitrator had m sconducted hinself in passing the inpugned
award and by di snissing the counter claimof HCL and whether the | earned
singl e Judge and the Division Bench of the Hi gh Court were right in setting
aside that part of the award by directing the Arbitrator to re-consider the
matter and decide it afresh? and

(3) Whether the Arbitrator had power to award interest at the rate of

ei ghteen per cent per’ annum for pre-reference period, pendente lite and
post reference, i.e. future interest fromthe date of award till the date
of payment and whether the |earned single Judge and the Division Bench were
justified in reducing the rate of interest fromeighteen per cent to six
per cent?

Now, so far as the first question is concerned, the Arbitrator considered
the matter in detail. He observed that after the agreenent was entered into
bet ween the parties, BOL set up its plant and conmenced supply of oxygen to
HCL. It was the case of BOL that though oxygen was supplied to HCL, no
payment was made by HCL. It was alleged by HCL that oxygen supplied by BOL
did not neet the purity standard of 99 per cent nor the m ni nrum standard of
85 per cent but it varied between 45 per cent to 65 per cent. BCOL was,
therefore, not entitled to paynment for the supply. It was al so contended
that Cause 10.5 (referred to earlier by us) specifically provided that in
case quantity of gas supplied goes down bel ow t he guaranteed purity, no
payment woul d be rmade. Since the purity of oxygen gas was bel ow 85 per

cent, HCL was justified in refusing paynent. It was al'so submtted that as
per agreenent, BOL was required to establish a 50,000 Litres Vacuum

I nsul ated Storage Tank (VI ST) evaporation and distribution systemin the

pl ant and was to maintain constant stock of 50,000 Litres of |iquid oxygen
but BOL failed to establish it. There was thus breach of condition by BQOL.
Keeping that fact in view, paynment was not nade by HCL and it coul d not
have been held that HCL was wong in not naking payrment. BOL, in view of
breach of condition could not have asked for paynent. The Arbitrator,
therefore, was wong in allow ng the claimof BCL.

Now, the Arbitrator has considered the contention of both the parties. He
observed that as per the contract, BOL had undertaken to provide a VIST for
storage of liquid oxygen of 50,000 litres. It was not disputed that VIST
was not established by BOL and there was no provision for storage of liquid
oxygen. He, however, observed that HCL neither insisted for establishing

VI ST nor objected for not establishing it.

Regarding purity of oxygen, the Arbitrator observed that HCL never
conpl ai ned regarding the fall of purity of oxygen during the rel evant
period. Referring to the letters witten by HCL to BO., the Arbitrator
observed that HCL continued to accept oxygen gas supplied by BOL w thout
avoi ding the contract on the ground that there was breach of agreenent by
BOL. The Arbitrator observed that there was neither excess consunption of
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furnace oil nor drop in production by HCL. Referring to the decisions of
this Court in Associated Hotels of India Ltd. v. S.B. Sardar Ranjit Singh
[1968] 2 SCR 545 and Brijendra Nath Bhargava and Anr. v. Harsh Vardhan and
O's., [1988] 1 SCC 454, the Arbitrator held that even if it was the case of
HCL that there was non-conpliance of certain ternms and conditions by BOL,
there was wai ver and abandonment of the rights conferred on HCL and it was
not open to HCL to refuse to nmake paynment to BCOL on that ground. In view of
wai ver on the part of HCL, it was incunbent on HCL to make paynment and
since no such paynent was nade, BOL was right in naking grievance regardi ng
non- payment of the anount and accordingly an award was made in favour of
BOL. The | earned single Judge as well as the Division Bench of the Hi gh
Court considered the grievance of HCL so far as the claimof BOL all owed by
the Arbitrator and upheld it.

In view of the finding recorded by the Arbitrator and non-interference by
the High Court, we are of the view that no case has been nade out by HCL as
regards the claimallowed by the Arbitrator in favour of BOL to the extent
of supply of oxygen gas to HCL. Hence, the appeal filed by HCL deserves to
be di sm ssed.

The grievance of the BOL is the |learned single Judge and the Division Bench
were not justified in setting aside the dismissal of counter claimof HCL
by the Arbitrator andin remtting the matter to the Arbitrator for fresh
consideration. It was submtted that the H gh Court was not hearing an
appeal fromthe order passed by the Arbitrator. The jurisdiction of the
Court in such matters is limted and an award can be set aside only on
certain grounds specified in the Act. Since the case was not covered by any
of the clauses of Section 30, the orders passed by the H gh Court are
clearly w thout jurisdiction.

Section 30 of the Act enunerates grounds for setting aside an award passed
by the Arbitrator. It reads thus :

"30. Gounds for setting aside award. - An award shall not be set aside
except on one or nore of the follow ng grounds, nanely :

(a) that an arbitrator or unpire has m sconducted hinself or the
proceedi ngs ;

(b) that an award has been made after the issue of an order by the Court
superseding the arbitration or after arbitrati on proceedi ngs have becomne
invalid under Sec. 35;

(c) that an award has been inproperly procured or is otherwise invalid."

This Court has considered the provisions of Section 30 of the Act in
several cases and has held that the court while exercising the power under
Section 30, cannot re-appreciate the evidence or exam ne correctness of the
conclusions arrived at by the Arbitrator. The jurisdiction is not appellate
in nature and an award passed by an Arbitrator cannot be set aside on the
ground that it was erroneous. It is not open to the court to interferewth
the award nerely because in the opinion of the court, other viewis equally
possible. It is only when the court is satisfied that the Arbitrator had

m sconducted hinself or the proceedings or the award had been inproperly
procured or is ‘otherwise’ invalid that the court may set aside such award.

In the | eadi ng deci sion of Hodgki nson v. Fernie, (1857) 140 ER 712,
WIlliams, J. stated,;

"The | aw has for nmany years been settled, and remains so at this day, that,
where a cause or matters in difference are referred to an arbitrator,

whet her a lawyer or a layman, he is constituted the sole and final judge of
all questions both of law and of fact. Many cases have fully established
that position, where awards have been attenpted to be set aside on the
ground of the admi ssion of an inconpetent witness or the rejection of a
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conpetent one. The court has invariably met those applications by saying,
‘You have constituted your own tribunal; you are bound by its decision."
(enphasi s suppli ed)

In Union of India v. Rallia Ram AIR (1963) SC 1685, this Court said;

"An award being a decision of an arbitrator whether a | awer or a |l ayman
chosen by the parties, and entrusted with power to decide a dispute
submitted to himis ordinarily not liable to be challenged on the ground
that it is erroneous. In order to make arbitration effective and the awards
enforceabl e, machinery is devised for |ending the assistance of the
ordinary Courts. The Court is also entrusted with power to nodify or
correct the award on the ground of inperfect formor clerical errors, or
deci si on on questions not referred, which are severable fromthose
referred. The Court has al so power to renmit the award when it has left sone
matters referred undeterm ned, or when the award is indefinite, or where
the objection to the legality of the award is apparent on the face of the
award. ‘The Court may al so set aside an award on the ground of corruption or
m sconduct of the arbitrator, or that a party has been guilty of fraudul ent
conceal nent-or willful deception. But the Court cannot interfere with the
award i f otherw se proper on the ground that the decision appears to it to
be erroneous. The award of the arbitrator is ordinarily final and

concl usive, unless a contrary intention is disclosed by the agreenent. The
award is the decision of ‘a donmestic tribunal chosen by the parties, and the
Cvil Courts which/areentrusted with the power to facilitate arbitration
and to effectuate the awards, cannot exercise appellate powers over the
decision. Wong or right the decisionis binding if it be reached fairly
after giving adequate opportunity to the parties to place their grievance
in the manner provided by the arbitration agreenment." (enphasis supplied)

In U P. Hotels v. UP. State Electricity Board, [1989] 1 SCC 359, after
referring to Hal sbury’s Laws of England, 4th edition, Vol. 2, para 624,
Mukharji, J. (as his Lordship then was) stated that an award of an
arbitrator may be set aside for error of | aw appearing on the face of it,
though that jurisdiction is not lightly to be exercised. If a specific
question of law is submtted to thearbitrator for his decision and he
decides it, the fact that the decision is erroneous does not nmake the award
bad on its face so as to permt it being set aside; and where the question
referred for arbitration is a question of construction, whichis, generally
speaki ng, a question of law, the arbitrator’s decision cannot be set aside
only because the court would itself have cone to a different conclusion

but if it appears on the face of the award that the arbitrator has
proceeded illegally, as, for instance, by deciding onevidence which was
not admi ssible, or on principles of construction which the | aw does not
count enance, there is error in |aw which may be ground for setting aside

t he award.

In Rajasthan State Mnes & Mnerals Ltd. v. Eastern Engineering Enterprises
and Anr., [1999] 9 SCC 283, this Court after considering several decisions
on the point, held that if an Arbitrator has acted arbitrarily,
irrationally, capriciously or beyond the terns of the agreenent, an award
passed by himcan be set aside. In such cases, the Arbitrator can be said
to have acted beyond the jurisdiction conferred on him

In UP. State Electricity Board v. Searsole Chentials Ltd., [2001] 3 SCC
397, this Court held that where the Arbitrator had applied his mnd to the
pl eadi ngs, considered the evidence adduced before himand passed an award,
the court could not interfere by reappraising the natter as if it were an
appeal

In Indu Engineering & Textiles Ltd. v. Del hi Devel opnment Authority, [2001]
5 SCC 691, it was observed that an Arbitrator is a Judge appointed by the
parties and as such the award passed by himis not to be lightly interfered
with.
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I n Bharat Coking Coal Ltd. v. Ms. Annapurna Construction, [2003] 8 SCC
154, this Court held that there is distinction between error within
jurisdiction and error in excess of jurisdiction. The role of the
Arbitrator is to arbitrate within the terns of the contract and if he acts
in accordance with the terns of the agreenent, his decision cannot be set
aside. It is only when he travels beyond the contract that he acts in
excess of jurisdiction in which case, the award passed by hi m becones

vul nerabl e and can be questioned in an appropriate court.

In the instant case, the Arbitrator has considered the rel evant evidence on
record. He has observed that oxygen was supplied by BOL which was accepted
by HCL. Certain letters were, no doubt, witten by HCL to BOL conpl ai ni ng
about the quantity and quality of oxygen gas. The Arbitrator al so observed
that the evidence disclosed that verbal conplaints were nade regarding
purity of gas. He, however, recorded a finding that C ause 10.4 which

al l owed HCL to purchase oxygen from other sources at the cost and
consequence of BOL-was never invoked. The said clause which was ‘‘risk
purchase’” fromel sewhere was not resorted to by HCL. The Arbitrator noted
that in some of theletters, HCL stated that it woul d have no option but to
purchase 'liquid oxygen at the cost of BOL during non-availability of oxygen
fromBO., but ultimtely it was a |etter dated Cctober 11, 1993 that HCL
informed BOL that if BOL would not supply oxygen by Cctober 26, 1993, it
woul d be constrained to purchase oxygen from ot her sources. Thus, tine was
granted up to Cctober 26, 1993 in view of letter dated Cctober 11, 1993. In
the light of such letter the Arbitrator concluded that HCL could not have
purchased oxygen from ot her sources in August, 1993 and hence it was not
entitled to put forward counter claim

The | earned single Judge virtual l'y reappreciated the evidence by referring
to several letters and observed that the Arbitrator had not considered
those letters and there was misconduct on his part. According to the

| earned single Judge, HCL inforned BOL about the grievance and quantity and
guality of oxygen supplied by BO., about the ‘risk purchase agreenent’ and
al so about its need, necessity and conpletion of purchase of oxygen gas
from ot her sources. The | earned singl e Judge al so has referred to sonme of
those letters in which the said fact was referred by HCL.

I n our opinion, however, the | earned counsel for BOL is justified in
submitting that really it was in realmof appreciation and re-appreciation
of evidence. At the nobst all those letters goto show that HCL had sone
conpl ai nt against BOL and it had al so disclosed its intention to purchase
oxygen gas from other sources but as observed by the Arbitrator, it was not
proved that HCL had in fact purchased oxygen from ot her sources under
Clause 10.4. If in the light of such evidence, the Arbitrator did not think
it fit to allow counter claim it could not-be said toa case of m sconduct
covered by Section 30 of the Act. The | earned single Judge as al so the

Di vi sion Bench were, therefore, not justified in setting aside the award
passed by the Arbitrator dism ssing the counter-claimand hence the order
of the l|earned single Judge as confirmed by the Division Bench deserves to
be set aside by restoring dismssal of counter-claimof HCL by the
Arbitrator.

The last question relates to paynent of interest. The Arbitrator awarded
interest to BOL at the universal rate of eighteen per cent for all the
three stages, pre-reference period, pendente lite and post award period. It
is not disputed that in the arbitration agreenent there is no provision for
paynment of interest. The |l earned single Judge as well as the Division Bench
were right in observing that the Arbitrator, in the facts and

ci rcunst ances, could have awarded interest. The Arbitrator had granted
interest at the rate of eighteen per cent on the ground of |oan so advanced
by HCL to BOL at that rate.

Now Section 34 of the Code of Civil Procedure has no application to
arbitration proceedings since Arbitrator cannot be said to be a ‘court’
within the neaning of the Code. But an Arbitrator has power and
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jurisdiction to grant interest for all the three stages provided the rate
of interest is reasonable.

So far as interest for pre-reference period is concerned, in view of the
conflicting decisions of this Court, the natter was referred to a | arger
Bench in Executive Engi neer, Dhenkanal M nor Irrigation Dvision and O's. v.
N. C. Budhraj (Deceased) by Lrs and O's., [2001] 2 SCC 721. The Court, by
majority, held that an arbitrator has power to grant interest for pre-
reference period provided there is no prohibition in the arbitration
agreement excluding his jurisdiction to grant interest. The forum of
arbitration is created by the consent of parties and is a substitute for
conventional civil court. It is, therefore, of unavoi dabl e necessity that
the parties be deened to have agreed by inplication that the Arbitrator
woul d have power to award interest in the same way and same nanner as a
court.

Regardi ng interest pendente lite also, there was cl eavage of opinion. The
guestion was, therefore, referred to a | arger Bench in Secretary,
Irrigation Departnment, Governnent of Orissa and Os. v. GC Roy, [1992] 1
SCC 508. The Court considered several cases and |laid down follow ng
principl es;

"The question-still remains whether arbitrator has the power to
award interest pendente lite, and if so on what principle. W nust
reiterate that 'we are dealing with the situation where the
agreenment does not provide for grant of such interest nor does it
prohi bit such grant. In other words, we are dealing with a case
where the agreenent is silent-as to award of interest. On a
conspect us of af orementi oned deci sions, the follow ng principles
energe :

(i) A person deprived of the use of nobney to which he is legitimately
entitled has a right to be conpensated for the deprivation, call it by any
nane. It may be called interest, conpensation or damages. This basic
consideration is as valid for the period the dispute is pending before the
arbitrator as it is for the period prior to the arbitrator entering upon
the reference. This is the principle of Section 34, 'Cvil Procedure Code
and there is no reason or principle to hold otherwise in the case of
arbitrator.

(ii) An arbitrator is an alternative forumfor resolution of disputes
arising between the parties. If so, he must have the power to-decide al
the disputes or differences arising between the parties. [f the arbitrator
has no power to award interest pendente lite, the party claining it would
have to approach the court for that purpose, even though he nay have
obt ai ned satisfaction in respect of other clains fromthe arbitrator. This
would lead to nmultiplicity of proceedings.

(iii) An arbitrator is the creature of an agreenent. It is open to the
parties to confer upon himsuch powers and prescribe such procedure for 'him
to follow, as they think fit, so long as they are not opposed to | aw. (The
proviso to section 41 and Section 3 of Arbitration Act illustrate this
point). The arbitrator nust also act and make his award in accordance with
the general law of the land and the agreenent.

(iv) Over the years, the English and Indian courts have acted on the
assunption that where the agreenent does not prohibit and a party to the
reference nakes a claimfor interest, the arbitrator nmust have the power to
award interest pendente lite, Thawardas has not been followed in the later
decisions of this court. It has been expl ai ned and di stingui shed on the
basis that in that case there was no claimfor interest but only a claim
for unliquidated danages. It has been said repeatedly that observations in
the said judgnent were not intended to |lay down any such absolute or

uni versal rule as they appear to, on first inpression. Until Jena case
alnost all the courts in the country had upheld the power of the arbitrator
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to award interest pendente lite. Continuity and certainty is a high
desirable feature of |aw

(v) Interest pendente lite is not a matter of substantive law, Iike
interest for the period anterior to reference (pre-reference period). For
doi ng conmpl ete justice between the parties, such power has al ways been
inferred.’

As to post-award interest, the point is covered by the decision of this
Court in Hi ndustan Construction Co. Ltd. v. State of Jammu & Kashmir,
[1992] 4 SCC 217. It was held there that an arbitrator is conpetent to
award interest for the period fromthe date of the award to the date of
decree or date of realization, whichever is earlier

In view of the aforesaid decisions, we hold that it was within the power of
Arbitrator to award interest. ‘As to the rate of interest, the contention of
HCL is that it ought to have been at the rate of six per cent only. The

| ear ned counsel for HCL has strongly relied upon the decision of this Court
i n Nav Bharat Construction Co. In that case, interest was awarded by the
Arbitrator at the rate of fifteen per cent. The said action was chall enged
by the State Governnment as well as the Contractor. The contention of the
State CGovernment was that the Arbitrator could not have awarded interest at
the rate of fifteen per cent and it was exorbitant. The Contractor, on the
ot her hand, urged that interest ought to have awarded at the rate of

ei ghteen per cent. This Court held that it would be appropriate if interest
at the rate of six per cent is awarded.

In our view, however, a relevant and gernmane factor weighed with the
Arbitrator in awarding eighteen per cent interest that at that rate HCL had
gi ven advance to BOL. In viewof the said circunstance, in our opinion

even that part of the award passed by the Arbitrator did not deserve
interference and | earned single Judge and t he Division Bench were not right
in reducing the rate of interest.

For the foregoing reasons, the appeals filed by BOL deserve to be allowed
and are accordingly allowed by setting aside the order passed by the

| earned single Judge and confirned by the Division Bench and by restoring
the award passed by the Arbitrator. In view of the order passed in the
appeal s of BOL, the appeal filed by HCL deserves to be dismissed and is
accordi ngly disnissed. However, in the facts and circunstances of the case,
there shall be no order as to costs.




