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PETI TI ONER
IVEDI CAL COUNCI L OF | NDI A

Vs.
RESPONDENT:
STATE OF KARNATAKA AND OTHERS
DATE OF JUDGVENT: 16/ 07/ 1998
BENCH

K T. THOMAS, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
JUDGEMENT
D. P. WADHWA, J.

Leave granted.

A Division Bench of the Karnataka H gh Court has put a
guestion mark on the authority of the Medical " Council of
India ( for short, the " Medical Council’) - the appellant -
inits judgenent dated July 16, 1997 to fix intake for
admi ssion of students to various nedical ~colleges in the
State of Karnataka. Medical Council is~ aggrieved by that
part of the inpugned judgenent where the Division Bench held
that prior to insertion of Sections 10A, 10B, and 10C in the
I ndi an Medical Council Act, 1956 (for short, the Medica
Council Act’) by the Anmending Act 31 of 1993 neither the
Central Governnent nor the Medical Council could fix the
admi ssion capacity in the nedical colleges inthe State and
that this authority to determ ne the admi ssion capacity in
the medical colleges vested in State by virtue of tow State
enactments, nanely, Karnataka State Universities Act, 1976
(for short, ’'Karnataka Universities Act’) and Karnataka
Educational Institutions (Prohibition of ~Capitation Fee)
Act, 1984 (for short, 'Karnataka Capitation Fee Act’'). The
Di vi sion Bench, however, held that after the anmendnment of
the I ndian Medical council Act by insertion of Sections. 10A,
10B and 10C, the two State enactnments would vyield to the
extent of repugnancy and that now the power to fix adm ssion
capacity rests wth the Medical Council. The Division Bench
said that adm ssion capacity for purpose of increase or
decrease in each of the college, has got to be determ ned as
on or before June 1, 1992 wth reference to what had been
fixed by the State Governnent or that foxed by the nedica
colleges and not with reference to the m nimum standard of
education regul ations prescribed under Section 19A, of the
Medi cal Council Act by the Medical Council which it said
were only "reconmendatory"” as held in State of Mdhya
Pradesh and anr. v. Kumari N vedita Jain and ors. (1981 (4)
SCC 296). Thus, according to the Division Bench future
adm ssion will, however, have to be regulated on the basis
of the capacity fixed or determned by the Medical Counci
as provisions of Sections 10A, 10B and 10C are prospective.

State of Karnataka has also filed appeal. It felt
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aggrieved by that part of the inpugned judgment of the
Di vision Bench where it scuttled the powers of the State to
fix adm ssion capacity to the nmedical colleges. Stand of the
State is that Section 10A is applicable only when it cones
to increase the existing adm ssion capacity in the coll eges
and that the intake capacity already fixed by the State
under its statutory powers could not be reduced.

In the third appeal filed by the Rajiv Gandhi Denta
Col  ege and which pertains to Dental Colleges under the
provisions of the Dentists Act, 1948, there is sinlar
chall enge to the authority of the Dental Council of India to
fix the intake of adm ssion of students to Dental Coll eges.
The provisions of this ‘Act are in peri materia to that of
the Indian Medical Council . Act and decision in the appea
filed by the Medical Council of India would be applicable to
the appeal filed by Rajiv Gandhi Dental Coll ege.

| mpugned Division Bench decision was rendered in an
appeal -against the judgnent dated Septenber 20, 1996 of a
single judge (G C Bharuka, J.) of the Hgh Court ina wit
petition filed as a Public Interest Litigation. Learned
Si ngl e Judge considered the whole spectrumof |law relating
to admi ssion in Medical Colleges in the State and held as
under :

" s.53(10) of the State

Universities Act and Sec.4(1)(b) of

the State Capitation Fee Act

enpowering the universities and/or

the State GCovernment to fix ~or

i ncrease intakes of the nedica

col | eges bei ng r epugnant to

Sections 10A, 10B-and 10C of the

Central Act, are held as void and

i noperative.

1. The power in relation to

fixation and/or increase of the

adm ssion capacities of the nedica

col | eges has to be gover ned

strictly and exclusively under the

provi sions of Sec.10A/10C of the

Central Act.

[11. No medical college can admt
any student in excess of its
adm ssion capacity fixed by the
Council subject to any increase

thereof as approved by the Centra

CGovernment under and in accordance

with the provisions of Sec.10A or

Sec. 10C of the Central Act.

V. The regulations franed on the

aspects of nedi cal education

referred to in Secs.19A and 33 of

the Central Act are mandatory in

nature."

The State of Karnataka went in appeal against the
judgrment of the single Judge which, as noted above, was

partly allowed. In the appeal , the Divisions Bench took the
view that Sections 10A, 10B and 10C of the Act have only
prospective operation. Wile the Medical Council and the

Central CGovernment contend that |earned single Judge was
correct in this approach to the matter in controversy, the
State of Karnataka says that introduction of Sections 10A,
10B and 10Cin the Act made no difference to its authority
to regul ate admission to Medical Colleges in view of the
judgenent of this Court in A K Singh vs. State of Bihar
[(1994) 4 SCC 401] and that power under Section 10A of the
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Medi cal Council Act was confined only to increasing the
exi sting adm ssion capacity and the intake capacity already
fixed by the State wunder its statutory powers could not be
reduced.

VWen the matter canme up before this Court in specia
| eave petition (SLP No.14839/97) filed by the Medica
Council, this Court, while issuing notice, stayed the
i mpugned judgnent of the Division Bench. In the appeal filed
by the Rajiv Gandhi Dental College, it was also directed
that the State would confine the admissions to the denta
colleges to the intake capacity as fixed by the Denta
Counci | .

Before we consider the rival contentions, we nmay set
out the relevant provisions of |aw but even before that we
take note of the observations of this Court in State of
Kerala vs. Kumari T.P. Roshana & Anr. [(1979) 1 SCC 572]
where the Court said as under :-~

"The | ndi an® Medical Council Act,

1956 has  constituted the Medica

Council” of India as an expert body

to control the mini num standards of

nmedi cal education and to regulate

their observance. Obviously, this

hi gh- power ed Council~ has power to
prescribe the’ mnimum standards of
nedi cal education. It has inplicit
power to supervi se the
qual i fications or eligibility
st andar ds for adm ssi on into
medi cal institutions. Thus there is
an overall invigilation by the
Medi cal Council to prevent sub-

standard entrance qual i fications

for medical courses."

The I ndi an Medi cal Council Act, 1956

Sections 2 of the Medical Council Act defines various
terns used in the Act. "Approved institution" /neans a
hospital, health centre or other such institution recogni sed
by a University as an institution in which aperson may
undergo the training, if any, required by this course of
study before the award of any medi cal qualification to him
"Counci|l" means the Medical Council of India constituted
under this Act; "medical institution" means any institution
within or wthout India, which grants degrees, diplomas or

licences in nedicine; "recognised nedical qualification”
nmeans any of the nedical qualifications included in the
Schedul es; "University" means any University in India
established by | aw and having a nmedi cal faculty.

" Sec. 10- A Per m ssi on for

est abl i shrment of new rmedica

col I ege, new course of study, etc.-

(1) Not wi t hst andi ng anyt hi ng

contained in this Act or any other
law for the time being in force-

(a) no person shall establish a
nedi cal coll ege; or

(b) no nedical college shall-

(i) open a new or higher course of
study or training (including a
post - graduate course of study or
training) which would enable a
student of such course or training
to qualify hinself for the award of
any recogni sed medi ca
qualification; or
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(ii) i ncrease its adm ssi on
capacity in any course of study or
training (including a post-graduate
course of study or training);

except with the previous pernission
of the Central CGovernnent obtained
in accordance with the provisions
of this section.

Expl anation 1.- For the purposes of
this section, "person" includes any
University or a trust but does not
i nclude the Central CGovernnent.

Expl anation 2.- For the purposes of

this action, "adm ssion capacity",
inrelation to any course of study
or training (i ncluding post -

gr aduat e cour se of st udy or
training) in a  nmedical college,
neans the maxi mum  numnber of
students that nmay be fixed by the
Council fromtine to tine for being

admitted to such cour se or
traini ng.

(2)(a) Every person or nedica
coll ege shall;, for the purpose of

obt ai ning perm/ssion under sub-
section (1), ' subnit to the Central
Governnment a 'schene in accordance
with the provisions of clause (b)
and the Central  Government shal
refer the schenme to the Council for
its reconmrendati ons.

(b) The schene referred to - in
clause (a) shall be in such form
and contain such particulars and be
preferred in such manner and be
acconpani ed with such fee as may be
prescri bed.

(3) On receipt of a schenme by the
Counci| under sub-section (2), the
Council may obtain such ot her
particulars as may be considered
necessary by it fromthe person or
the nedical college concerned, and
thereafter, it may,-

(a) if the schenme is defective and
does not contain any necessary
particul ars, give a reasonabl e
opportunity to the per son or
col l ege concerned for making a
witten representation and it shal
be open to such person or nedica
college to rectify the defects, if
any, specified by the council

(b) consider the schene, having
regard to the factors referred to
in sub-section (7), and submt the
schene t oget her with its
recomendati ons thereon to t he
Central Covernment.

(4) The Central Governnent may,
after considering the schene and
the recomendations of the Counci
under sub-section (3) and after
obt ai ni ng, where necessary, such
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ot her particul ars as nay be
consi dered necessary by it fromthe
person or college concerned, and
having regard to the factors
referred to in sub-section (7),
ei t her approve (with such
conditions, if any, as it my
consi der necessary) or disapprove
the scheme and any such approva
shall be a permission under sub-
section (1):

Provided that no schenme shall be
di sapproved by t he Centra
Covernment except after giving the
person or col l ege concerned a
reasonabl e opportunity of being
hear d.

Provided further ~that nothing in
this sub-section shall prevent any
person- or _nedical college whose
schene has not been approved by the
Central CGovernnent to subnit a
fresh scheme and the provisions of
this section shall apply to such
schenme, as if such schenme has been
submtted for the first time under
sub-section (2).

(5)

(6) ... ‘

(7) The Council; while nmaking its
recomendat i ons under clause (b) of
sub-section (3) and the Central
CGovernment, while passing an order,
either approving or disapproving
the schene under sub-section (4),
shal |l have due regard to the
followi ng factors, nanely:-

(a) whether the proposed nedica
college or the existing nedica
coll ege seeking to open a new or
hi gher course of study or training,
woul d be in a position to offer the
m ni mrum  standards of medi ca
education as prescribed by the
Counci| under section 19A or, as
the case my be, under section 20
in the case of post - graduat e
medi cal educati on;

(b) whether the person seeking to
establish a nedical college or the
exi sting nedical college seeking to
open a new or higher course of
study or training or to increase
its adm ssion capacity has adequate
financial resources;

(c) whether necessary facilities in

respect of staff, equi prent ,
accommodation, training and other
facilities to ensure pr oper

functioning of the medical college
or conducting the new course of
study or training or accombdati ng
the increased adm ssion capacity
have been provided or would be
provided wthin t he time-limt
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specified in the scheng;

(d) whet her adequat e hospita
facilities, having regard to the
nunber of students likely to attend
such medi cal college or course of
study or training or as a result of
the increased adm ssion capacity
have been provided or would be
provided wthin t he time-limt
specified in the scheng;

(e) whether any arrangenment has
been nade or programme drawn to
i npart proper training to students
likely to attend = such nedi ca
college or course of study or
training by persons “having the
recogni sed medi cal qualifications;
(f) the requirenent of manpower in
the field of practice of nedicine;
and

(g) any other factors as nmay  be
prescribed. "

"Sec. 10.B Non-Tecognition of
medi cal qualifications in certain
cases. -

(1)

(2) ...

(3) Were any medi cal col'l ege

i ncreases its adni ssion capacity in
any course of study or~ training
except with the previous pernission

of the Central Gover nnent in
accordance with the provisions of
section 10A, no nmedi ca
qualification grant ed to any

student of such nedical college on
the basis of the increase in its
adnmi ssion capacity shal | " be a
recogni sed nedical qual i fication
for the purposes of this Act.

Expl anation.- For the purposes of
this section, the criteria for
identifying a student who has been
granted a nmedical qualification on
the basis of such increase in the
adni ssion capacity shall be such as
may be prescribed.

Sec. 10-C. Ti me for seeki ng
perm ssion for certain existing
nedi cal coll eges, etc.-

(1) If after 1st day of June, 1992
and on and before the conmmencenent
of the I ndi an Medi cal Counci
(Amendrent) Act, 1993 any person
has established a nedical college
or any nedical college has opened a
new or higher course of study or
training or increase the adm ssion
capacity, such person or nedica
coll ege, as the case may be, shal
seek, within a period of one year
fromthe commencenent of the Indian
Medi cal Council (Amendnment) Act,
1993, the pernission of the Centra
Covernment in accordance with the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 27

provi si ons of section 10A.

(2) |If any person or nedical

college, as the case may be, fails

to seek the perm ssion under sub-

section (1), the provisions of

section 10B shall apply, so far as

may be, as if, permission of the

Central Government wunder s10A has

been refused."

Under Section 11 of the Medical Counci | Act ,
qualifications granted by any Uni versity or nmedi ca
institution in India which are included in the First

Schedul e shall be recognised nedical qualifications for the
purposes of this Medical' Council Act. Any University or
medi cal institution in India which grants a nedica

qualification not included in the First Schedule may apply
to the Central ~Governnent to have such qualification
recogni sed, and the Central Governnment, after consulting the
Medi cal Council, may, by notification in the Oficial
Gazette, ‘anend the First Schedule so as to include such
qualification therein. Under Section 16 every university or
medi cal institution in-India which grants a recognised
medi cal qualification shall furnish such information as the
Medi cal Council my, from time to tinme, require as to the
courses of study and ~exam nations to be undergone for the
pur pose of attaining qualification and other details
requi site for obtaining such qualification. Under Section 17
of the Medical Council Act, the Executive Conmittee of the
Medi cal Council shall appoint nmedical inspectors to inspect
any nedi cal institutions, college, hospital = or other
institution where nedical education is given or to attend
any exam nation held by any University or nedi ca
institution for the purpose of recomrending to the Centra
CGovernment recognition of nmedical institution. Simlarly,
the Medical Council is authorised to appoint visitors for
the same purpose. The inspectors and the visitors are
required to report on the adequacy of the standards of
nedi cal education including staff, equipnment, accommpdati on
training and other facilities prescribed for giving nedica
education or on the sufficiency of every exam nation which
they attend. Then cone Sections 19 and 19A and whi ch have
been set out above providing for [laying down mninum
st andar ds of medi cal educati on and wi t hdr awnal of
recogni tion. These are as under

"Sec.19. Wt hdrawal of recognition.-

(1) \When upon report by the

Conmittee or t he visitor, it

appears to the Council -

(a) that the course of study and

exam nation to be undergone in, or

t he proficiency required from

candi dates at any exam nation held

by, any Uni versity or nmedi ca

institution, or

(b) that the staff, equipnent,

accommodation, training and other

facilities for instruction and
training provi ded in such
university or nedical institution

or in any Col | ege or ot her
institution affiliated to t hat
University, do not conform to the
standards prescribed by the Counci

the Council shall  make a are
presentation to that effect to the
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Central Governnent.

(2) After consi deri ng such
representation, t he Centra
CGovernment may send it to the State
Government of the State in which
the Uni versity or nmedi ca
institution is situated and the
State CGovernment shall forward it
along with such remarks as it may
choose to nmake to the University or
nedi cal institution, W th an
intimation of the period wthin
which the University or nedica

institution nay subm t its
expl anati on to t he State
Gover nment .

(3) On t he recei pt of t he
expl anati on or, wher e no

expl anation is submtted within the
peri'od fixed, then on the expiry of
that period, the State Governnent
shall nake its recommendations to
the Central Government-

(4) The Central Government after

maki ng such /further inquiry, if
any, as it may think fit, nmay, by
notification in t he Oficial

Gazette, direct that an entry shal
be made in the appropriate Schedul e

agai nst the sai d nmedi ca
qualification declaring that it
shal |l be a recognised nedi cal

gqualification only when granted
before a specified date, or - that
the said nedical qualification if
granted to students of a specified
college or institution affiliated
to any university shall be a
recogni sed nedical qual i fication
only  when gr ant ed before —a
specified date or, as the case nmay
be, t hat the sai d nmedi ca
qualification shall be a recognised
nedi cal qualification in relation
to a speci fied col | ege or
institution affiliated to any
Uni versity only when granted after
a specified date.

Sec.19.A Mninmum standards of
nedi cal education.-(1) The Counci
may prescribe the m ni num st andards
of nedical education required for
granting recogni sed nmedi ca
qualifications (other than post-
graduate nedical qualifications) by
Universities or medi ca
institutions in India.

(2) Copies of the draft regul ations

and of all subsequent amendnents
thereof shall be furnished by the
Council to all State Governnents
and the Council shall, before

submitting t he regul ati ons or
amendnment thereof, as the case my
be, to the Central Governnent for
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sanction, take into consideration
t he conment s of any State

Government received within three
nonths from the furnishing of
copi es af oresai d.

(3) The Committee shall fromtine
totinme report to the Council on
the efficacy of the regul ati ons and
may reconmend to the Council such
amendnents thereof as it may think

fit.
Sec. 33. Power to mmke regul ations.
The Council my, with the previous

sanction of the Central Governnent,

nake regul ations generally to carry

out the purposes of this Act, and,

wi t hout prejudice to the generality

of "this power, such regul ations may

provided for-

(a) to(f) ...

(fa) the formof the schene, ~the

particulars to be given in such

schene, the manner in which the

schene is to be preferred and the

fee payable with'the schene under

clause (b) of sub-section (2) of

section 10A;

(fb) any other factors under clause

(g) of sub-section (7) of section

10A;

(fc) the criteria for identifying a

student who has been granted a

medi cal qualification referred to

in the Explanation to sub-section

(3) of section 10B;

(g) to (i) -

(j) the courses and period of study

and of practical training to be

undert aken, t he subj ects of

exam nation and the standards of

proficiency therein to be obtained,

in Uni versities or nmedi ca

institutions for gr ant of

recogni sed nedi cal qualifications;

(k) t he st andar ds of staff,

equi prent , acconmmodat i on

training and other facilities for

medi cal educati on;

(I') the conduct of professiona

exam nat i ons, qualifications of

exam ners and the conditions of

adm ssion to such exam nations;"

The Karnat aka Educational Institutions

(Prohibition of Capitation Fee) Act, 1984.

This was enacted to prohibit the collection  of
capitation fee for admission to educational institutions in
the State of karnataka. The preanble to the Act recited that
collection of capitation fee for admi ssion of students in
educational institutions was wide spread in the State and
this wundesirable practice was not conducive to the

mai nt enance of educati onal standards besi de it was
contributing to |arge scale of conmerci al i sation of
education. Educational institution has been defined in

clauses (c) of Section 3, which neans any institution by
what ever nane cal |l ed, whether managed by CGovernnent, private
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body, local authority, trust, University or any other person
carrying on the activity of inparting education in nedicine
or engineering leading to a degree conferred by a University
establ i shed under the Karnataka State Universities Act, 1976
(Karnataka Act 28 of 1976) and any other educationa
institution, or class or classes of such institution, as the
Government may, by notification specify.

Section 4 regulates the admssion to educationa
institutions etc. and is as under :-

"4. Regulations of admission to

educational institutions etc. -

Subject to such rules, or genera

or special orders, ‘as my be nmmde

by the Governnent in this behalf

and any other law for the tine

being in force, -

(1) (a) the mininmum qualification

for ~admi ssion to any course of

study in-an educational institution

shal'l be such as may be specified

by -

(i) the University, in the case of

any course study in an educationa

institution mai nt ai ned by or

affiliated to/such University:

Provi ded that the Government nay,

in the interest of excellence of

education, fix ‘any higher minimm

qualification for any course of

st udy;

(ii) the Governnent, in the case of

ot her courses of study in any other

educational institution

(b) the maxi mum nunmber of students

that could be admtted to a course

of st udy in an educationa

institution shall be such as may be

fixed by the Governnment fromtine

to tine;

(2) in order to regul ate  the

capitation fee charged or collected

during the period specified under

the proviso to section 3, the

CGovernment may, fromtinme to tine,

by general or speci al or der

specify in respect of each private

educational institution or call or

cl asses of such institution.

(a) the nunber of seats set apart

as Government seats:

(b) the nunmber of seats that may be

filled up by the nmanagenent of such

institution;

(i) from anong Karnataka students

on the basis of nerit, on paynent

of such cash deposits refundable

after such nunber of years, with or

wi t hout i nterest as may be

specified therein, but w thout the

payment of capitation fee; or

(ii) at the discretion:

Provided that such nunmber of seats

as nmay be speci fied by t he

Government but not less than fifty

per cent of the total nunmber of
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seats referred to in clauses (a)
and (b) shall be filled from anpng
Kar nat aka students.

Expl anation. - For the purposes of
this section Kar nat aka students
nmeans persons who have studied in
such educational institutions in
the State of Karnataka run or
recogni sed by the Governnent and
for such nunber of years as the
Covernment may specify;

(3) an educat i onal institution
required to fill seats in
accordance with item(i) of sub-
clause (b) of clause (2) form a
conmittee to select candidates for
such seats. A nominee each or the
CGovernment and the University to
whi ch such educational institution
is affiliated shall be-included as
nmenbers in such conmittee."”
KARNATAKA STATE UNI'VERSITY ACT, 1976

"Section 53.

(1) Colleges within the University
area nay, on sati sfying the
condi tions speci fied in this

section, be affiliated to the
University as  affiliated Colleges
by t he University on t he
recomendati ons made by the State
Gover nment .

(2) A col | ege appl yi ng for
affiliation to the University shal
send an application to the
Registrar within the ‘tine limt
fixed by Ordi nances and shal
satisfy the Syndi cate and the
Academ ¢ Counci |

(c) t hat t he strength and
qualifications of the teachi ng
staff and the conditions governing
their tenure of office are such as
to make due provision for the
courses of instruction, teaching or
training to be undertaken by the

col | ege.

(d) That the building in which the
college is to be | ocated are
sui table and that provision will be
nmade in conformity with the

Ordi nances for the residence in the
college or in |odgings approved by
the coll ege, for students not
residing wth their parents or
guardi ans and for the supervision
and wel fare of students.

(e) That due provision has been
made or will be made for a library.
(f) Where affiliation is sought in
any branch of experinental science,
that arrangenents have been or will
be nmade in conformty wth the
St at ut es, O di nances and
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Regul ati ons for i mporting
instruction in t he branch of
science in a properly equipped
| aboratory or museum

g ......

(h) That the financial resources of
the college are such as to nake due

provi si on for its conti nued
mai nt enance and efficient working,
and

(i) ......

10. (a) No adm ssion of students
shall be nmade by 'a new college
seeki ng affiliation to any
University or by an exi sting
col l ege seeking affiliation to a
new course of ~study ~to such
course, unless, as the case may be,
affiliation has been granted to
such _new college or to the existing
col 'ege in respect of such course
of study.

(b) The maxi mum nunmber of students
to be admtted to a course of study
shall not exceed'the intake fixed
by t he Uni versity or t he
Covernment, as the case nmay be and
any adni ssion made after this
section came into force in excess
of the intake shall be invalid.

(c) No student whose adnission has
becorme invalid wunder (b) shall be
eligible to appear not shall be
presented by the college to appear
at any exam nation conducted by the
Uni versity."

Section 33 of the Medical Council Act enpowers the

Medi cal Council to frame regulations with the  previous
sanction of the Central Governnent to carry out the purposes
of the Medical Council Act. 1In exercise of this power
Medi cal Council franed regul ations after approval by the
Centr al CGover nient provi di ng for m-nimum standard

requirenents for a nedical college adopting adm ssionon the
basis of admitting 100 students annually as the base. The

regul ations are in three parts - Part-l -deals wth
accommodation in the college and its associated teaching
hospitals; Part-11 deals wth staff (both teaching and
technical) and Part-111 deals with equipnent in the college

departnments and in the hospitals. These regulations are
quite in detail. Again under Section 33, the Medical Counci

franmed regul ati ons prescri bing qualifications for
appoi nt nent of persons to the posts of teachers and visiting
physi ci ans/ surgeons, etc. in medical colleges and attached

hospitals for under-graduate and post-graduate teaching.
These regulations are also franed after approval by the
Central CGovernnent. The Medi cal Counci| then framed
regul ations in exercise of power conferred upon it by
Section 10A read with Section 33 of the Medical Council Act
and with the previous approval of the Central Government.
These regulations relate to the establishment of new nedica
col | eges, opening of higher posts of studies and increase of
admi ssion capacity of the nedical colleges. The regul ations
came into force w e.f. September 20, 1993. These regul ati ons
provi de that rmaxi mum nunber of admission in MBS course
shoul d not exceed 150 annually. It is the Central Governnent
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which permts the increase in adm ssion capacity on the
recomrendati on of the Medical Council

Till January 3, 1977 education was a State subject
under Entry 11 in List Il (Entry 11 - "education including
uni versities, subject to the provisions of entries 63, 64,
65 and 66 of List | and Entry 25 of List I111"). By the 42nd
Constitutional Amendnent Act 1976 Entry 11 was del eted and
it was placed in the Concurrent List by enlarging the
existing Entry 25. Relevant entries 63 to 66 of List |
(Union List) and entries 25 and 26 of List IIl (Concurrent
List) in the Seventh are as under :-

List I (Union List)

"63. The institutions known at the

comencement of this  Constitution

as the Benares Hindu University,

the Aligarh MslimUniversity and

t he [ Del hi Uni versity; t he

Uni versity established in pursuance

of article 371E] any ot her

i nstitution declared by Parlianent

by law to be an institution  of

nati onal inportance.

64. Institutions for scientific or

techni cal education financed by the

Government of / India wholly or in

part and declared by Parlianent by

law to be institutions of nationa

i mportance.

65. Uni on agencies and institutions
for -

(a) professional, vocational or
technical training, including the

training of police officers; or

(b) the pronoti on of speci a
studi es or research; or

(c) scientific or t echni ca
assistance in the investigation or
detection of crinme.

66. Co-ordination and determ nation
of standards in institutions for
hi gher education or research and

scientific and t echni ca
institutions."
List Il (Concurrent List)

"25. Education, including technica
education, nmedical education and

uni versities, subj ect to t he

provisions of entries 63, 64, 65

and 66 of List |; vocational and

technical training or |abour

26. Legal, medi cal and ot her

pr of essi ons. "

Scope of Entry 66 of list | was construed by 6 Judge

Bench judgnent of this Court in The Cujarat University,
Ahrmedabad vs. Krishna Ranganath Madhol kar and ot hers (1963
Supp. (1) SCR 112). The question for determination before
the Court was (1) whether the Gujarat University had the
power under the Gujarat University Act to prescribe Gujarati

or Hindi or both as exclusive medi um or rmedia of
instructions and exam nation and (2) whether |egislation
authorising the University to i npose such nedia was

constitutionally valid in viewof Entry 66 of List | of the
Seventh Schedule to the Constitution. The controversy raised
in that case would, however, not survive after the 42nd
Amendrent when
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Entry 11 of List Il has been deleted. Reading Entry 11 Li st
Il as it existed the Court said that power of the State to
legislate in respect of education including Universities
must to the extent to which it is entrusted to the Union

Parliament, whether such power is exercised or not, is
deenmed to be restricted. |If a subject of legislation is
covered by entries 63 to 66 even if it otherwise falls
wi thin t he | ar ger field of "education i ncl udi ng
Universities" power to legislate on that subject nust lie
with the Parliament. Entry 11 of List Il and Entry 66 of
List I nust be harnmoniously construed. The tw entries

undoubtedly overlap: but to the extent of overlapping, the
power conferred by Entry 66 of List | nust prevail over the
power of the State under Entry 11 of List Il. It is nanifest
that excl uded heads ~deal « primarily wth education in
institutions of nati onal or speci al i mportance and
institutions of hi gher education i ncl udi ng research
sci ence, technology and vocational training of |abour. The
Court hel d as under: -

"The State has the power to

prescribe the syllabi and courses

of study in the institutions named

in Entry 66 (but not falling within

entries 63 to 65) and as an

i ncident thereof it has the power

to indicate the medium in which

i nstruction should be inparted. But

t he Uni on Par | i ament has an

overriding |egislative power to

ensure that the syllabi and courses

of study prescribed and the nedi um

sel ected do not inpair standards of

educati on or render t he co-

ordi nation of such standards either

on an All India or other basis

i npossi ble or even difficult. Thus,

though the powers of the Union and

of the State are in the Exclusive

Lists, a degree of overlapping is

inevitable. It is not possible to

lay down any general test which

woul d afford a solution for every

guestion which might arise on this

head. On the one hand, it is

certainly within the province of

the State Legislature to prescribe

syl l abi and courses of study and,

of course, to indicate the medium

or nedia of instruction. On the

other hand, it is also within the

power of the Union to legislate in

respect of nmedia of instruction so

as to ensure co-ordination and

determ nation of standards, that is

to ensure mai nt enance or

i mprovenent of standards. The fact

that the Union has not |egislated,

or refrained from legislating to

the full extent of its powers does

not invest the State with the power

to legislate in respect of a matter

assigned by the Constitution to the

union. It does not, however, follow

that even within the pernitted

relative fields there m ght not be
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| egi sl ative provi si ons in
enactments made each in pursuance
of separate exclusive and distinct
powers which my conflict. Then
woul d ari se t he guestion of
repugnancy and paranountcy which
may have to be resolved on the
application of the "doctrine of
pith and substance" of the inpugned
enactnment. The validity of the
State |egislation on University
education and as regards the

educati on in t.echni cal and
scientific institutions not falling
within Entry 64 of List | would

have to be judged having regard to
whether it inpinges on the files
reserved for the Union under Entry
66. I'n other words, the validity of
Stat'e l'egi slati on woul d depend upon
whether it prejudicially affects
co-ordi nation and -deternination of
st andar ds, but not upon t he
exi stence of some definite Union
| egislation directed to achieve
that purpose. [If there be Union
legislation in respect of co-
ordination and det ermi nati on - of
st andar ds, that woul d have
par amount cy over  the State | aw by
virtue of the first part of Art.
254(1); even if that power be not
exercised by the Union Parlianent
the relevant legislative entries

being in the exclusive lists, "a
State law trenching upon the Union
field would still be invalid."

It further held :-

"l'temNo.66 is a |egislative head
and in interpreting it, unless it
is expressly or of necessity found
conditioned by the words used
therein, a narrow or restricted
interpretation will not be put upon
the generality of the words. Power
to legislate on a subject should
normally be held to extend to al
ancillary or subsidiary matters
which can fairly and reasonably be
said to be conprehended in that
subject. Again there is nothing
either in item 66 or el sewhere in
the Constitution which supports the
subm ssion that the expression "co-
ordination" rnust mean in t he
context in which it is used nerely
eval uation, co-ordination in its

nor mal connot ati on nmeans
har moni si ng or bringing into proper
relation in which all the things
co-ordi nat ed participate in a

conmon pattern of action. The power
to co-ordinate, therefore, is not
nerely power to evaluate, it is a
power to har noni se or secure




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 27

relationship for concerted action

The power conferred by item 66 List

Il is not conditioned by t he

exi stence of a state of energency

or unequal standards calling for

the exercise of the power.

There is nothing in the entry which

i ndi cates t hat t he power to

| egi sl ate on co-ordi nation of

standards in institutions of higher

education, does not include the

power to |egislate for preventing

the occurrence of or for renoval of

disparities in st andar ds. Thi s

power is not conditioned to be

exerci sed nerel y upon-the existence

of a condition of disparity nor is

it a power nerely to evaluate

standards but not to take steps to

rectify or to prevent disparity. By

express pr onouncemnent of t he

Constitution makers, it is a power

to co-ordinate, ~and of necessity,

inplied therein is the power to

pr event what woul d nmake co-

ordi nation inpossible or difficult.

The power is absol ute and

uncondi tional, and in the absence

of any controlling reasons it mnust

be given full effect according to

its plain and expressed intention."

M. Dave appearing for the Medical Council submtted
that this Court in Nivedita Jain’s case did not say that al
the Regul ations framed by the Medical Council under| Section
33 of the Medical Council Act were directory. He said that
the Court in that case was considering Regulations 1 and 2
only and it had held that while Regulation 1 was mandatory,

Regul ation 2 was of directory character, i.e., it was
recommendatory. M. Dave is correct in his submission. The
Di vision Bench in the inpugned fell -into basic error in

holding that this Court in Nvedita Jain's case said as if
all the Regulations were directory in nature. W rmay now
exam ne that judgnent and a few others cited at Bar

In State of Madhya Pradesh and another vs. Kunar
Nivedita Jain and others (1981 (4) SCC 296) there was
challenge to the validity of the executive order passed by
the State Governnent relaxing the conditions relating to the
m ni mum qualifying marks for selection of  students to
nedi cal colleges of the State in respect of candidate
bel onging to Schedul ed Castes and Schedul ed Tri bes
categories being violative of the Regulations franmed under
Section 33 of the Indian Medical Council Act, 1956. The
Court referred to the object of the Act and to its various
provi sions relevant being Sections 19 and 19A of the Medica
Counci| Act. Nivedita Jain, who was a candidate for
adm ssion to the nmedical <college in the State of Mdhya
Pradesh, contended that the order of the State Governnent,
| owering the qualifying marks for Scheduled Castes and
Schedul ed Tri bes candi dates for admi ssion to nedica
col | eges, contravened Regulation Il and would be hit by
Section 19 of the Medical Council Act exposing the nedica
colleges to the risk of being recognised. High Court had
struck down the Governnent’'s order being violative of
Regul ation Il which had the force of a statute. This Court
consi dered Regulations | and Il. Wile Regulation | provided
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for adm ssion to nedical course stating that no candi date
shall be allowed to be admtted to the nedical curricul um
proper until he had attained certain age and had passed
certain exam nation, Regulation Il provided for selection of
students and it said that selection of students to a nedica

col | ege shoul d be based solely on nmerit of the candi date and
it laid certain criteria to be adopted uniformy throughout
the country for the determnation of nerit. This Court
observed as under : -

"Regul ati on I prescribed the

eligibility f a candidate f or

adm ssion to nedical courses. For

mai nt ai ni ng proper standards in

Medi cal Colleges and Institutions

it comes wthin the conpetence of

the Council to prescri be t he

necessary qualification of t he

candi dates who nmay seek adni ssion

into 'the  Medical Colleges. As this

Regul ation i's within the conpetence

of the Council, the  Council —has

franmed this Regulation in a nmanner

which | eaves no doubt that this

Regul ati on i s mandat ory. The

| anguage of this Regulation, which

starts with the words "no candi date

shall be allowed to be adnitted to

the nmedical curriculum until...™",

make this posi tion absolutely

clear. On the ot her hand the

| anguage in Regulation-11 which

relates to s election of candi dates

clearly goes to indicate that the

Council itself appears to have been

aware of the limtation on its

powers to franme any such regul ation

regardi ng the procedure or process

of selection of candi dates for

admi ssion to the nmedical course out

of the candi dates qualified or

eligible to seek such admi ssion."

The Court said that it was of the opinion that the use
of the words "should be" in Regulation Il was deliberate and
was intended to indicate the intention of the Mdica
Council that it was only in the nature of recomrendation

Regul ation I, which lays down conditions or qualifications
for adm ssion into nmedical course, cones wthin the
conpetence of Medical Council under Section (33 of. the
Medi cal Council Act and it is mandatory and the Medica
Council has used | anguage to manifest the nandatory
character clearly, whereas Regulation |1, which deals with

process or procedures for selection from anongst eligible
candi dates for admission, is nerely in the nature of a
recomendation and directory in nature, as |laying down the
process or procedure for sel ection or adm ssi on-of
candi dates out of the candidates eligible or qualified for
such admi ssion under Regulation |I. The Court said that from
the provisions of the Medical Council Act it was apparent
that the authority of the Medical Council extends to the
sphere of maintaining proper nedical standards in nedica

colleges or institutions necessary for obtaining recognised
nedi cal qualifications and by virtue of this authority it
may be open to the Medical Council to lay down the mininmum
educational qualification required for the students seeking
admi ssion into medi cal col | eges. Medi cal Council was
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authorized to prescribe mnimum standards of nedica
education required for granting recogni zed nedi ca
qualification including standards of post-graduate nedica
education. The Medical Council Act envisages that if it
appears to the Medical Council that the course of study and
exam nation to be undergone in, or the proficiency required
fromstudents at any exam nation held by any university or
medi cal institution do not conform to the standard
prescribed by the Medical Council or that the staff,
equi prent, acconmodation, training and other facilities for
instructions and training provided in such wuniversity or
medi cal institutions or in any college or other institution
affiliated to that wuniversity do not conform to the
standards prescribed by the Medical Council, it will nake
representation to that effect to the Central Governnent and
on the consideration of the representation mnade by the
Medi cal Council, the Central Government nmay take action in
terms of the provisions contained in Section 19 of the
Medi cal Council Act. The Medical Council Act al so enpowers
the Medical Council to take various neasures to enable it to
j udge whet her proper nedical standard is being naintained in
particul ar institutions or not.

In Dr. Anbesh Kumar vs. Principal, L.L.RM Mdica
Col | ege, Meerut and others (1986 (Supp.) SCC 543) there were
challenge to an order of the State Governnment |aying down
qualifications regarding eligibility off a candidate to be
considered for admission to the post-graduate degree in
MD., MS. and diploma course in MD., MS.  etc. on the
basis of merit in accordance with the Regul ati ons nmade under
the Indian Medical Council Act. It was contended that the
order of the State was invalid as it encroached upon Entry
66 of List | of the Seventh Schedule to the Constitution
The State Government  had issued” a _notice inviting
applications for admssion to various post-graduate courses
in degree and diploma in different specialities of the
nmedi cal colleges. In para 4 of the said notice it was
specifically st ated t hat t he mnimm eligibility
qualification of the applicants would be according to the
recomrendati ons of Medical Council of India. Over and above
what the Regulation of the Medical  Council has prescribed
the State Governnent laid the foll ow ng provision-:-

"No candi date shall be eligible for

adm ssion to post-graduate degree

or di ploma course, who has obtained

| ess than 55 per cent and 52 per

cent marks respectively, for the

two courses (degree & diplom) in

merit calculated in accordance with

para 2 of the said notice."

This Court considered the question so raised and upheld
the Government’s order with the follow ng observations:-

"20. The only question to be

considered is whether the inpugned

order is repugnant to or encroaches

upon or it is in conflict with the

power of the Central legislature to

nake laws in respect of matters

specified in Entry 66 of List | of

t he Sevent h Schedul e to t he

Constitution. The Indian Medica

Council pursuant to Section 33 of

the Indian Medical Council Act had

made certain reconmendati ons which

have been enbodi ed in t he

Regul ations nade by the Centra
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Government |aying down the criteria
or standards for admitting the
candi dates to various post-graduate
di sciplines in the Medical Colleges
of the State. These Regul ations, as
has been guot ed her ei nbef ore,
clearly prescribe t hat the
candi dat es shoul d be sel ect ed
strictly on nmerit judged on the
basis of academic record in the
under graduate courses i.e. MBBS
Course and this selection should be
conducted by the University. There
are al so ot her eligibility
qualifications provided.in the said
Regul ations nanely the candi dates
must have obt ai ned ful
registration i.e.. they nmust have
conpleted satisfactorily one year
of .compul sory rotating internship
after  passing t he final VBBS
exam nati on and al so they nust have
done one year’s housenmanship prior
to adm ssion to the post-graduate
degree or diplona course."

"22. In the instant case the nunber
of seats for admission to various
post - graduat e .courses both degree
and diploma in Medical Colleges is
limted and a. large -nunmber of
candi dat es undoubtedly —apply for
admi ssion to these courses of
study. In such circunstances the
i mpugned order laying down the
qualification for a candidate to be
eligible for being considered  for
selection for admission to the said
courses on the basis of the nmerit
as specified by Regulations nade
under the Indian Medical Counci
Act, cannot be said to be in
conflict with the said Regul ations
or in any way repugnant to the said
Regul ations. It does not in any way
encroach upon t he st andar ds
prescri bed by the said Regul ations.
On the other hand by laying down a

further qgualification of
eligibility it pr onot es and
furthers the st andar ds in an

institution."

In Gsmania University Teachers’ Association vs. State
of Andhra Pradesh and another (1987 (4) SCC 671) the
guestion for consideration before the Court was if the
Andhra Pradesh Conmi ssionerate of Hi gher Education Act, 1966
was constitutionally valid being violative of Entry 66 List

| or Entry 25 List Ill of the Seventh Schedule to the
Constitution. The Court examned the relevant entries in
List I and List IIl and said that the field to which

i mpugned Act applied was already occupied by the University
Grants Commi ssion Act, passed by the Union Parlianent. The
i mpugned Act had established a Comm ssionerate which the
Court said had practically taken over the academc
programres and activities of the Uni versities and
Universities had been rendered irrelevant if not non-
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entities. The Court observed as under :-
"14. Entry 25 List Ill relating to
educati on i ncl udi ng techni ca
education, medical education and
uni versities has been nmade subject
to the power of Parliament to
| egi sl ate under Entries 63 to 66 of
List 1. Entry 66 List | and Entry
25 List Il should, therefore, be
read together. Entry 66 gives power
to Union to see that a required
standard of higher education in the
country i s maintained. The standard
of Hi gher Educati on i ncl udi ng
scientific and technical should not
be lowered at the hands of any
particul ar State or St at es.
Secondly, it i's the excl usi ve
responsibility of t he Centra
Gover nnent to co-ordinate and
determi ne the standards for higher
education. That power includes the
power to evaluate, harnonise and
secure proper ~relationship to any
project of national inportance. It
is needless to state that such a
co-ordinate action in hi gher
education with proper standards, is
of paranount inportance to nationa
progress. It is.in_ this nationa
interest, the legislative field in
regard to "education’ has been
di stributed between List | and List
1l of the Seventh Schedul e.
15. The Parlianent has exclusive
power to legislate with respect to

matters included in List  I. The
State has no power at all in regard
to such matters. If the State
| egislates on the subject falling
within List | that wll be void,
i noperative and unenforceabl e.

XXX XXX XXX XXX

25. It is apparent from this

di scussion that the Comm ssionerate
Act has been drawn by the large in
the sane terns as those of the UGC
Act. The Comm ssionerate Act, as we
have earlier seen also contains
sone nore provisions. Both the
enact ments, however, deal with the
same subject matter. Both deal with
the co-ordinati on and determ nation
of excellence in the standards of
teaching and examination in the
Uni versities. Here and there, sone
of the words and sentences used in
the Comm ssionerate Act may be
different from those used in the
UGC Act, but nevertheless, they
convey the same neaning. It is just
like referring to the sane person
with (sic by) di fferent
descri ptions and nanes. The
intention of the legislature has to
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be gathered by reading the statute

as a whole. That is a rule which is

now firmy established for the

pur pose of construction of

statutes. The Hi gh Court appears to

have gone on a tangent. The Hi gh

Court would not have fallen into an

error if it had perused the UGC Act

as a whole and conpared it with the

Commi ssi onerate Act or vice versa."

M. Reddy, appearing for the State of Karnataka
referred to a decision of this Court in A ay Kumar Singh and
others vs. State of Bihar and others (1994 (4) SCC 401). In
this case the Court was considering the question of
perm ssibility of providing reservations under clause (4) of
Article 15 of the Constitution in post-graduate nedica
courses in the State of Bihar. The State CGovernnent had
i ssued a prospectus relating to post-graduate nedica
adm ssion test, 1992 providing reservation in favour of
socially " and educationally backward classes, Schedul ed
Castes, Scheduled Tribes and wonen. One of the contentions
rai sed was that the Regul ati ons made by the Medi cal Counci
prescribed reservation of seats in post-graduate nmedica
courses on any grounds ~whatsoever and that the Regulation
being statutory in nature prevailed over the executive
orders nade by the /State of Bihar in exercise of executive
powers. The Court again considered the relevant entries in
Lists | and Ill of Seventh Schedule to the Constitution and
the provisions of the Medical Council of India Act and the
Regul ati ons franed under Section 33 of that Act. The Court
observed as under : -

"18. A review of the provisions of

the Act clearly shows that anong

other things, the Act is concerned

with t he det er mi nati on and

coordi nati on of st andar ds of

education and training in. nedica

institutions. Sections 16, 17 18

and 19 all speak of "the courses of

study and exam nati ons to be

undergone" to obtain the recognised

medi cal qualification. They do not

speak of adm ssion to such courses.

Section 19-A expressly empowers the

council to "prescribe the ninimm

standards of nmedi cal education”

required for granting undergraduate

medi cal qualification. So does

Section 20 enpower the council to

prescri be standards of postgraduate

medi cal education but "for the

gui dance of universities" only. It

further says that the council "may

al so advise wuniversities in the

matter of securing uni form

standards for postgraduate nedica

education throughout India". (The

di stinction between the | anguage of

Section 19-A and Section 20 is al so

a relevant factor, as would be

explained later.) Cause (j) of

Section 33 particul ari ses t he

subjects wth respect to which

Regul ations can be nmade by the

council. It speaks of the courses
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and period of study and the
practical training to be undergone
by the students, the subjects of
exam nati on which they nust pass
and the standards of proficiency
they nust attain to obtain the
recogni sed nmedical qualifications
but it does not speak of adm ssion
to such courses of study. |ndeed,
none of the sections aforenmentioned
enpower the council to regulate or

prescri be qual i fications or
conditions for admission to such
cour ses of st udy. No ot her

provision in the Act does. It s
thus clear that the ~Act does not
purport to deal with, regulate or
provide for~ adm-ssion to graduate
or postgraduate nedical - courses.

| ndeed, i nsofar as postgraduate
courses are concerned, the power of
the Indian Medi cal  Counci | to

"prescribe the nmini mum standards of

nmedi cal education" i's only advisory

in nature and not of a binding

character. In such a situation, it

woul d be rather curious to say that

the Regul ati ons' nade under the Act

are bi ndi ng upon them The

Regul ati ons nmde under- the Act

cannot al so provide for or regul ate

adnmi ssion to postgraduate courses

in any event."

The Court then said that the Regulations nmade by the
Medi cal Council speak generally of  students for post-
graduate training being selected "strictly on nerit judged
on the basis of academic record in the undergraduate
course". This, the Court said, was nore in the nature of
advice and not in binding direction and went to observe as
under : -

"The Regul ation does not say that

no reservations can be provided

under Article 15(4). The power

conferred upon the State by cl ause

(4) of Article 15 is a

constitutional power. The sai d

power obviously could not have been

overridden or superseded by a

Regul ati on rmade by the I ndi an

Medi cal Council under the Act. The

Regul ation nust be read consi stent

with Article 15(4) and if so read,

it means that the students shall be

admtted to postgraduate training

strictly on the basis of nerit in

each of the relevant classes or

categories, as the case may be. Any

ot her construction seeking to give

an absolute meaning to the said

Regul ation would render it invalid

both on the ground of travelling

beyond the Act. It nay also fal

foul of Article 15(4)."

The Court also referred to an earlier decision in
Ni vedita Jain’s case (1981 (4) SCC 296) where, as noted in
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that case, this Court said that Regulation Il was directory
and did not have any mandatory force. Whether a Regul ation
is directory or mandatory wi |l depend upon the | anguage used
in the Regulation and the object of the Act it seeks to
achi eve.

M. Rama Jois, appearing for J.N Medical College,
Bel gaum respondent No. 16, submtted that if the State or
the University has fixed intake for admission to nedica
college as on June 1, 1992 that would continue to hold good
unl ess the nedical college asks for increase. He said that
even if the Medical Council had passed production of the
seats existing on June 1, 1992 it could do so only after
notice and after hearing the nedical college. He submtted
that in the letter of the Central Government to the
Secretary, Medical Council, which is dated January 19, 1994,
clarification was givenas to the word "established"
mentioned in Section 10-A of the Medical Council Act, as
amended. In this letter the opinion of the Mnistry of Law,
Justice and Conpany Affairs (Departnent of Legal Affairs)
was conmunicat ed,” which was to the followi ng effect :-

"The provisions of Section 10-A of

the IMC (Amendnent) Act, 1993 will

not apply to those colleges who

have obt ai ned al | necessary

statutory/ adm nistrative approval s

fromthe respective authorities and

wher e adni ssi on procedure was

conmenced prior  to 1st June, 1992.

This would inmply that all” those

Medi cal Col | eges who have -started

the adm ssion procedure prior to

1.6.1992, after t aki ng t he
foll owi ng per m ssi on, will be
out side the purview of 'Amendnent’
Act; -

(i) Permssion of the concerned

State CGovernnent.

(ii) Affiliation of the concerned

Uni versity.

This would also apply to cases of

increase in adm ssion capacity in

Medi cal Coll eges and starting of

new Post Graduate Medical Courses."

He said there were further answers to queries raised by
the Medical GCouncil in this letter, which showed that
Section 10-A would not be applicable in case adm ssion
procedure was comrenced prior to June 1, 1992. In- support of
his subm ssion that such a clarification will be binding on
the Medical GCouncil M. Rama Jois referred to a decision of
this Court in K P. Varghese vs. |Incone Tax O ficer
Er nakul am and another (1981 (4) SCC 173). |In this case
Central Board of Direct Taxes issued two circulars | which
were binding on the Tax Departnment in adninistering or
executing a certain provision in the Act. The Court said
that quite apart fromthe binding of the circulars "they are
clearly in the nature of contenporanea expositio furnishing
legitimate aid in the construction of sub-section (2). The
rule of construction by reference to contenporanea
expositiois a well established rule for interpreting a
statute by reference to the exposition it has received from
contenporary authority, though it nust give way where the
| anguage of the statute is plain and unanbi guous". W do not
think that the aforesai d decision of the Suprenme Court under
the Income-tax Act, 1961 would be applicable to the
clarification issued by the Central Government in its letter
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dated January 19, 1994. Section 119 of the Income-tax Act,
1961 enpowers the Central Board of Direct Taxes to issue
such orders, instructions and directions to other Incone-tax
authorities as it may deemfit for the proper adm nistration
of that Act. The powers which the Central Board of Direct
Tax exercise under Section 119 of the Income-tax Act, 1961
are statutory in nature. A court is, however, not bound by
any clarification that nmay be issued by the Centra
Government or any other authority interpreting a certain
provision of law. W may, however, note that in the case of
J.N. Medical College, we are told, that certain proceedings
are pending either in the Karnataka H gh Court or before the
Medi cal Council regarding the nunber of seats for admi ssion
tothe College. It is not. necessary for us to comment on
t hose proceedings.

The I ndi an Medi cal Council Act is relatable to Entry 66
of List I (Union List). It prevails over any state enactnent
to the ~extent the State enactnent is repugnant to the
provision of the Act even though the State Acts nmay be
rel atable to Entries 25 or 26 of List IIl (Concurrent List).
Regul ati ons franed under Section 33 of the Medical Counci
Act with the previous -sanctions of the Central Governnent
are statutory. These regulations are framed to carry out the
pur poses of the Medical Council Act and for various purposes

nmentioned in Section 33. If a regulation falls within the
purposes referred under Section 33 of ~ the Medical Counci
At, it wll have @ nandatory force. Regulations have been

franed with reference to clauses (fa), (fb) and (fc) (which
have been introduced by the Anendment Act of 1993 w. e.f.
August 27, 1992) and clauses (j), (k) and (1) of Section 33.

Consi deri ng the law |l aid by this Court in
af orementi oned judgrments and provisions of law, we do not
think that the dispute raised by the State of Karnataka is
any |l onger re integra.

Proceedi ngs before the |l earned single Judge started on
a conplaint received through post wherein it was  alleged
that Medical Colleges in the State of Karnataka ‘'had been
permtted by the State Governnent to admt students far in
excess of the adnmission capacities fixed by the Medica
Council and that this was so despite the directions issued
by the Medical Council inits letter dated Novenber 21, 1994
to the State Governnent, copied of which were also sent to
the Director of Medical Education and to the Principals and
Deans of the Medical <colleges inviting their attention to
the provisions of Sections 10A 10B, and 10c of ‘the Medica
Counci | Act which anendnent cane into effect from August 27
1992. In this letter of the Medical colleges in the State of
Karnat aka were adm tting students in excess of ‘the nunmber of
students fixed by the Medical Council because of the orders
of the Karnataka Governnent. The |etter gave details of the
adnmi ssion capacity fixed by the Medical Council “and their
sanction by the State and yet the adnission of students in
some col |l eges was over and above the strength that was fixed
by the State CGovernment. A direction, therefore, was issued
to take corrective steps and to reduce the excess nunber of
adnmi ssions being nmade in the nedical colleges in the State
to the nunber as approved by the Medical Council. By letter
dat ed August 24, 1995, the Central CGovernment informed the
State Governnent that if there was any proposal to increase
the admi ssion capacity in nedical colleges, it was required
to be submitted to the Central Governnment in the prescribed
format. The State Governnent was, therefore, requested to
submit the proposal to increase the adm ssion capacity
college-wise to the Central Government. Since there was no
response to the request nade by the Medical Council to
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reduce the admi ssion capacity to that fixed by the Medica
Council, it requested the Central Governnment by its letter
dat ed August 20, 1996 for taking penal action under Section
19 of the Medical Council Act for the purpose of
derecognising the nmedical qualifications granted by the
universities in the State. Pleas of the State Governnent and
colleges in the State were that the Medical Council had n
statutory authority wunder the Medical Council Act or any
other existing lawto fix the adnission capacity of the
nmedi cal colleges in the State and that even Sections 10A,
10B and 10c did not vest any such power in the Medica
Council and further that even after June 1, 1992 or for that
matter August 27, 1992, the power to fix the admi ssion
capacity of a nedical college could be traced only to the
State CGovernnent under Section 53(10) of the Karnataka
Universities Act, 1976 read with Section 4(1) (b) of the
Capitation Fee Act. Learned single Judge did not find any
merit in any of these pleas raised by the respondents and
allowed the wit petition as aforesaid. As noted above on
appeal by the State of karnataka, the Division Bench inits
i mpugned judgment partly all owed the sane.

The State Acts, nanely, Karnataka Universities Act and
Kar nat aka Capitation Fee Act nust give way to the centra
Act, nanely, the Indian Medical Council Act, 1956. Karnataka
Capitation Fee Act was enacted for the sole purpose of
regulation in collection of capitation is enpowered to fix
the maxi mum nunber of students that can -be adnmitted but
that nunber cannot be over and above that fixed by the
Medi al Council as per. the Regulations. Chapter IX f the
Kar nat aka Universities Act, which contains  provision for
affiliation of colleges and recognition of institutions,
applies to all types of colleges andnot necessarily to
prof essional colleges |ike nedical colleges. Sub-section
(10) of Section 53, falling in Chapter IX of this Act,
provides for maxi mum nunber of ‘students to be adnmitted to
course for studies in a college and that number shall not
exceed the intake fixed by the University or the Government.
But this provision has again to be read subject to the
intake fixed by the Medical Council under its Regul ations.
It is the Medical Council which is primarily responsible for
fixing standards of nedical education and over-seeing that
these standards are maintained. It is the Mdical Counci
which is the principal body to lay down conditions for
recognition of medical colleges which would include the
fixing of intake for admission to a nedical college. W have
already seen in the beginning of this judgnment ~ various
provi sions of the Medica
Council Act. It is, therefore, the Medical Council which in
effect grants recognition and also wthdraws  the sane.
Regul ati ons under Section 33 of the Medical Council Act,
which were nade in 1977, prescribe the accomodation in the
College and its associated teaching hospitals and teaching
and technical staff and equipnent in various departments in
the college and in the hospitals. These Regulations are in
consi derabl e details. Teacher-student ratio prescribed is 1
to 10 exclusive of the professor or head of the departnent.
Regul ations further prescribe, apart from other things, that
nunber of teaching beds in the attached hospitals will have
to be in the ratio of 7 beds per student adnmitted.
Regul ati ons of the Medical Council, which were approved by
the Central Gover nirent in 1971, provi de for t he
qualification requirements for appointnments of persons to
the posts of teachers and visiting Physician/Surgeons of
medi cal col |l eges and attached hospitals.

In the colleges in the State of Karnataka, the Medica
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Council prescribed the nunmber of admssions that these
coll eges could take annually on the basis of these
regul ations. Wthout permssion of the Medical Council, the
nunber of adnissions could not be nore than that prescribed
at the tine of granting recognition to the college. However,
it appears that in violation of the provisions of the
Medi cal  Counci | Act, the universities and the State
Covernment have been allowing increase in adm ssion intake
inthe nedical colleges in the State in total disregard of
the regulations and rather in violation thereof. These
nmedi cal coll eges cannot adnmit students over and above the
intake fixed by the Medical Council. These colleges have
acted illegally in admtting nore students than prescribed.
Universities and the State Government had no authority to
allow increase in the nunber of adnissions in the nmedica
colleges in the State. Wen regulations prescribed that

nunber of teaching beds” will have to be in the ratio of 7
beds per student admtted any increase in the nunber of
adm ssions wi Il have corresponding increase in the teaching

beds in ‘the attached hospital. These regul ati ons have been
over -1 ooked by the universities and the State Governnent in
al |l owi ng adm ssions over and above that fixed by the Medica

Counci | . Respondents ~have not produced any document to show
that increase in adm ssion capacity to medical colleges over
that fixed by the’ Medical Council has any relation to the

exi stence of relevant infrastructure in their respective
colleges and that there is also corresponding increase in
nunber of beds for 'students in the attached hospitals.
St andards have been laid by the Medical Council, an expert
body, for the purpose of inparting proper nedi cal education
and for maintaining uniformstandards of nedical education
t hrough out the country. Seats in nmedical colleges cannot
be increased indiscrimnately wthout regard to  proper
infrastructure as per the Regulations of the @Medica
Counci | .

A medi cal student requires gruelling study and that can
be done only if proper facilities are available in a nedica
coll ege and hospital attached to it has to be well equi pped
and teaching faculty and doctors have to be conpetent ‘enough
that when a nedical student cones out he is perfect in the
sci ence of treatment of human being and is not found wanting
in any way. Country does not want half-baked nmnedica
professionals comng out of nmedical colleges when they did
not have full facilities of teaching and were not exposed
to the patients and their ailments during the course of
their study. The Medical Council, in all fairness, does not
wish to invalidate the adnmi ssions made in excess of that
fixed by it and does not wsh to take any action of
wi t hdrawi ng recognition of the nedical colleges violating
the regul ation. Henceforth, however, these nedi cal coll eges
must restrict the nunmber of admissions fixed by the Medica
Council . After the insertion of Sections 10A, 10B and 10C in
the Medical Council Act, the Medical Council has framed
regulations with the previous approval of the Centra
Government which were published in the Gazette of India
dat ed Septenmber 29, 1993 (though the notification is dated
Septenber 20, 1993). Any nedical college or institution
whi ch w shes to increase the adni ssion capacity in
MBBS/ hi gher cour ses (i ncl uding di pl oma/ degr ee/ hi gher
specialities) has to apply to the Central CGovernnent for the
perm ssion along with the perm ssion of the State Governnent
and that of the wuniversity with which it is affiliated and
in conformty wth the regulations framed by the Medica
Council. Only the nedical college or institution which is
recogni sed by the Medical Council can so apply.
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Having thus held that it is the Medical Council which
can prescribe the nunber of student to be admitted in
nmedi cal courses in a nedical college or institutionit is
the Central Governnent alone which can direct increase in
the nunber of admissions but only on the recomendation of
the Medical Council. In our opinion, the Ilearned single
Judge was right in his view that no nedical college can
admt any student in excess of its adm ssion capacity fixed

by the Medical Council subject to any increase thereof as
approved by the Central GCovernment and that Sections 10A,
10B and 10C will prevail over Section 53(10) of the State

Universities Act and Section 41(b) of the State Capitation
Fee Act. To say that the nunber of students as permitted by
the State Governnent and or University before June 1, 1992
could continue would beallowing an illegality to perpetuate
for all time to cone.  The Division Bench, in our opinion, in
the inmpugned judgment was not <correct in holding that
adm ssion capacity for the purpose of increase or decrease
in each of the nedical colleges/institutions has got to be
determned as on or before June 1, 1992 with reference to
what had been fixed by the State Governnment or the adnission
capacity fixed by the nmedical colleges and not wth
reference to the mninmum standard of education prescribed
under Section 19A of the Medical Council Act which the
Division Bench said were only recomendatory. N vedita
Jain's case does not say that all the regulations franmed by

the Medical Council wth the previous approval of the
Central Covernnment « are directory or nore reconmendatory. It
is not that only future adm ssion wll have to be regul ated
on the basis of capacity fixed or determ ned by the Medica
Council. Plea of the State CGovernnent that power to regul ate

adnm ssion to nedical colleges is prerogative of the State
has to be rejected.

VWhat we have said about the authority of the Medica
Council under the Indian Medical Council Act would equally
apply to the Dental Council under the Dentists Act.

Accordingly, appeal by the (Medical Council of /India
(SLP (O No.14839/97) is allowed and the inpugned judgnent
of the Division Bench is set aside and we restore the
judgrment of the learned single Judge. O her appeals by the
State of Karnataka (SLP (G No.20035/97) and Rajiv Gandhi
Dental College (SLP (C No.5471/98) are dism ssed. Medica
Counci|l of India shall be entitled to costs.




