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1. Challenge in this appeal is to the judgnent of the
Custons, Excise, and Gold (Control) Appellate Tribunal, New
Del hi (in short the 'CEGAT ) allowi ng the appeal filed by the
respondents (hereinafter referred to as the "assessee’). Before
the CEGAT chall enge was to the order passed by the

Conmi ssi oner of Central Excise, Allahabad.

2. Factual background in-a nutshell is as follows:

The respondents are having two manufacturing units- a
distillery at Captainganj and a chem cal factory at Barabanki
In their distillery the respondents manufacture Ethyl Al cohol -
Denatured (for short 'SDS ). The stock of SDS is transferred to
their Barabanki unit where it is wholly consuned in the
manuf acture of specified chem cals. Under the order of the
adj udi cating authority the differential duty demand of
Rs. 14, 89, 61, 104. 00 was confirmed on the entire quantity of
SDS transferred from Captai nganj unit to Barabanki unit
during the period fromApril 1994 to Decenber 1999.

Aggri eved by the above, the assessee filed the appeal before

CEGAT.
Show cause notices were issued for different periods as
fol | ows:
S. No. Show cause notice No. Dt. Period Differential duty
1. C. No. VI (MP) Derand(12) ADJ] April, 94 Rs. 14,59, 49, 158. 65
-116/ 98/ 3149 dt. 26.3.99 to Feb., 99
- SCN No. 12/ Commr . - AUD-
99/ 26. 3. 99
2. C. No. 20 CE/ Sonmi ya/ SBZ/ 99 March, 99 to Rs. 25, 12, 528/ -
/550 dt. 31.8.99 July, 99
3. C. No. 20- CE/ Sommi ya/ SBZ/ 61 August, 99 to Rs. 4,99, 417/ -

dt. 18.1.2000 Dec, 99
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3. Exci se duty was | evied on SDS for industria

consunption w.e.f. 1.3.94. The respondents were paying

excise duty at the time of transferring the stock of SDS to their
Bar abanki unit and nmodvat credit of the duty paid was avail ed

in the Barabanki unit. The assessabl e val ue had been arrived

at by the respondents on costing basis in terns of Rule 6(hb)(ii)
of the Central Excise Valuation Rules, 1975 (in short

"Valuation Rules’) during the relevant period. In the show

cause notice, it was alleged that the assessabl e value has to be
fixed in terms of Rule 6(b)(i) and not under Rule 6(b)(ii). It was
then proposed to fix the assessable value on the basis of the
price at which SDS was sold by the foll ow ng manuf acturers

for different years:-

Period O her manufacturers Appl i cabl e date Val ue

Messrs per ltr./Bl.
1994-95 Saraya Distillery 13.6.1994 Rs. 20. 00

Gor akhpur
1995-96 -do- 20. 6. 1995 Rs. 12. 90
1996-97 -do- 10. 3. 1997 Rs. 14. 00
1997-98 -do- 20. 11. 1997 Rs. 14. 75
4/98 to
2/ 99 Ki san Sahkari Chini

M Il s, Ghosi 1.12.1998 Rs. 15. 50
3/99 to
7/ 99 - do- 20. 3. 1999 Rs. 14. 25
8/99 to
12/ 99 - do- 10/ 99 Rs. 14. 25
4. Thereafter, by a corrigendum dated 14.1.2000 sale price

fixed at Rs.14.25 was corrected as Rs.15/-. On this basis, the
differential duty demand, as mentioned, was nade. The
respondents contended before the adjudicating authority that
the entire quantity of SDS nanufactured at its distillery is
bei ng consumed at Barabanki unit for manufacture of

specified articles Ml asses which is the major raw material for
manuf acture of SDS was obtai ned by the respondents at
controlled rate in terns of the provision of U P. Ml asses
Control Order, 1964 but other distilleries manufacturing Ethyl
Al cohol for non-specified purposes had to purchase nol asses

at market deternined prices. Therefore, there could be no
conpari son between the cost of production of SDS by the
respondents and M's. Saraiya Distillery, one of the

manuf acturers whose selling price had been relied upon.in_the
show cause notice. Respondents determi ned the assessabl e

val ue of SDS for the purpose of Section 4(1)(b) of the Centra
Exci se Act, 1944 (in short the 'Act’) on costing basis as it had
no sale of SDS. The cost fixation was undertaken annually on
the basis of the previous year’s Bal ance Sheet for determ ning
the val ue and di scharge duty since the Bal ance Sheets are
finalised only in the nonth of Septenber for the year ending
on 31st March. On receipt of the finalised Bal ance Sheet in
Sept enber, the value determ ned on the basis of the earlier

Bal ance Sheet was being revised. If the revision was upward,
differential duty was discharged on the increased val ue. The
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price declarations filed effective from1.3.1994 along with the
guesti onnaire was approved by the Central Excise authorities.
Wth effect from1.4.1994, when Rule 173C of the Centra

Exci se Rules, 1944 (in short the 'Rules’) was anended the
respondents filed the declarations under Rule 173C al so.

5. The actual val ue on which the respondents cleared SDS
during the period in question is as under

1994- 95 Rs.5.85 per Itr.

1995-96 Rs.5.50 per Itr.

1996-97 Rs.5.50 per Itr.

4/ 97 to 11/97 Rs. 8.30 per Itr.

12/97 to 11/97 Rs.12.41 per |t
|t
r

r
4/98 to 3/99 Rs. 13. 52 per r.
I

4/99 to 7/99 RS.17. 43 per Itr.
8/99 to 12/99 Rs. 17.43 per Itr.
6. The respondents further contended that proposal in the

show cause notice to fix the assessable value on the basis of
the highest price at which one of the manufacturers sold SDS
on particular date istotally illegal. It was further contended
that for the period fromApril 1999 to Decenber 1999 the
respondents had pai'd on a hi gher assessabl e val ue than what
was proposed in the show cause notice. Therefore, there is no
basis for demanding differential duty during this period. The
adj udi cating authority did not accept the contentions raised
by the respondents. The Conmi ssioner of Central Excise,
therefore, confirned the differential duty demand of Rs.

14, 89, 61, 104/ - and i nposed penalty anpbunt equal to the duty
demand by invoking Section 11AC

7. Consi dering the rival subnissions CEGAT hel d as
foll ows:

"There is no reason given by the Revenue
as to on what basis the highest price of
particul ar day in each year was taken into
consi deration for the purpose of fixing the
assessabl e value in the case of the SDS cl eared
by the appellant. Choice of the highest price on
a particular day will not satisfy the
requi rement of nearest ascertainable
equi val ent. Section 4(1)(b) provides that "where
the normal price of such goods is not
ascertainable for the reason, that such goods
are not sold or for any other reason, the
near est ascertai nabl e equi val ent thereof
determ ned in such manner as may be
prescri bed". Therefore, even when clause (i) of
sub-rule (b) of Rule 6 is applied, the endeavour
must be to determ ne nearest ascertainable
equi val ent. W have no hesitation to hold that
such an exerci se has not been done n the
present case. The departnent adopting the
hi ghest price is unsustainable in | aw

8. It is to be noted that while revenue relies on Rule 6(b)(i) of
Val uation Rul es the assessee relies on Rule 6(b)(ii). Section

4(1)(a) of the Act is applicable when the buyer is not a related
person. Section 4(1)(b)) relates to a case where the price is not
ascertai nabl e.

9. Stand of the appellant is that conparable price is
avai | abl e because there were two units at Captai nganj and
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Bar abanki. The assessee tried to make a distinction by
submitting that the product was captively consunmed. CEGAT
appears to have taken the stand that one day high price
cannot be applied even though Rule 6(b) may apply. There is
no dispute relating to the period fromApril 1999 to Decenber
1999. For the period fromApril 1994 to February, 1999 the
sanme was covered by a show cause notice dated 26. 3. 1999

and for the period March 1999 it is covered by a show cause
noti ce dated 31.8.1999. CEGAT had cone to the concl usion

that no principle has been formul ated and expressly no reason
has been given. The stress is on nearly ascertainable

equi val ent as the expression ’'ascertainable means

ascertained. There may be different rates for different periods.

There may be cases where even for the periods the highest and
the average prices may be taken. The proviso to Rule 6 (b) (i)
is relevant:

"on the val ue of the conparabl e goods
produced or manufactured by the assessee or
by any ot'her assessee:

Provi ded that in determnining the val ue
under this sub-clause; the proper officer shal
make such adj ustment's as appear to him
reasonabl e, taking/into consideration al
rel evant factors and, in particular, the
difference, if any, in the materia
characteristics of the goods to be assessed and
of the conparabl e goods"

10. It appears that the CEGAT has not determ ned what

woul d be the appropriate price. By merely discarding the price
fixed by the assessing authority the issue does not get sol ved.
What was required to be seenis as to whether there was any
ascertainable price and on what basis it can be ascertai ned.
Even for a period the highest or the average can be taken. That
has to be done on the basis of the judicial discretion of the
assessing officer which can al so be decided by the appellate
authority by finding out whether thereis any rationale in the
fixation done. |In that view of the matter, the approach of the
CEGAT is not legally tenable. W set aside the order of CEGAT
and remt to CESTAT, which has cone in place of CEGAT, for
fresh consideration.

11. The appeal is allowed to the aforesaid extent. There will

be no order as to costs.




