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The Judgnent of the Court was delivered by

PATTANAI K, J. Inter se seniority in the cadre of Deputy Tehsil dars between
direct recruits and pronptees is the subject matter of dispute in these
appeal s. When the matter had been |listed before a two Judge Bench, it was
felt that there is sone conflict between the two decisions of the Court,
one in the case of Wng Commander J. Kumar v-Union of India, [1982] 2
Supreme Court Cases 116, and the decision in K. V. Subbarao and others v.
CGovernment of Andhra Pradesh and others, [1988] 2 Suprenme Court Cases 201,
for which the cases were referred to a threeJudge Bench. The appellants
are directly recruited Deputy Tehsildars and their service conditions are
governed by Andhra Pradesh Revenue Subordi nate Service Rules, 1961
(hereinafter referred to as ' The Special Rules’). Under the Special Rules
appoi ntnent to the cadre of Deputy Tehsildars could be nmade either by
direct recruitment or by transfer from menber of Andhra Pradesh Mnisteria
service enployed in the Revenue Department including the office of the
Comm ssi oner of Land Revenue, Revenue Settlement and office of the Director
of Settlenents, Survey and Land Records. It also further provides that
substantive vacancies in the cadre would be filled up /by direct recruitment
and recruitment by transfer in the proportion-of 1:1. The aforesai d Specia
Rul e was anended on 9.10.1980 inserting Rule 4(e) and giving it
retrospective effect with effect fromthe pronul gation of Rules on
12.10.1961. The anmended Rule 4(e) provided that the inter se seniority
between the direct recruits to the category of Deputy Tehsildars and the
pronotees to the category of Deputy Tehsildars shall be deternined fromthe
date of their confirmation in the substantive vacancy in that category.in
the proportion of 1:1, as provided in sub-rule (b) of Rule 3. The 'validity
of the aforesaid amended Rul e was the subject matter of challenge in this
Court in the case of K. V. Subba Rao and others v. Governnment of Andhra
Pradesh and others, (supra). This Court cane to hold that the anended Rul es
can operate only prospectively from9th Cctober 1980 and shall not have any
retrospective effect. A further direction was given that the State shal
within 4 months fromthe date of the judgenent would conpute the
substantive vacancies in the cadre and determ ne the quota of direct
recruits to the rank of Deputy Tehsildars and after working out of the
vacancies available to be filled up by direct recruits on the basis of 50
per cent of the total nunber, fill up the sane by making direct recruitnent
within a period of 4 nonths thereafter. The State Governnment was further
directed to draw up a seniority list on the basis of Rule 4(e) on or before
31st Decenber, 1988. Pursuant to the aforesaid direction seniority list
were prepared but alleging that |ist have not been prepared strictly in
accordance with the judgenent of this Court, Oiginal Applications were
filed before the Andhra Pradesh Administrative Tribunal. On 24.9.1992
Speci al Rules of 1961 were further anended by limting the direct recruits
to 30 per cent of approved substantive vacancies and further providing that
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notw t hstanding Rule 4(e), the seniority of a person appointed as Deputy
Tehsil dar shall be governed by General Rule 33 in Part |l of Andhra Pradesh
State and Subordi nate Service Rules, according to which continuous service
and not confirmation by following the ratio of vacancies 1:1 between the
direct recruits and pronpotees would be the criteria. The Conmi ssioner of
Land Revenue issued instructions that the aforesaid amendnent to the Rul es
being ef fective from 24.9. 1992, persons whose services are to be

regul arised prior to the sane date, their services would be governed by the
prearmended position and confirmation has to be nade with effect fromthe
dat e of avail abl e vacancy of approved probationers in the order of
seniority. The State Governnent also issued a Clarificatory Order on
14.8.1995 stating therein that direct recruited Deputy Tehsil dars appointed
prior to 24.9.1992 are entitled to have their seniority fixed in accordance
with Rule 4(e), as it stood then. The pronotee Tehsil dars, however,
approached the Tribunal “and prayed for a direction that the seniority I|ist
be re-drawn up as per the criteria under the anmended Rul es dated 24.9. 1992,
of all those who continue in the cadre and who have not been pronpted to
any hi gher post and necessarily therefore, persons appointed as Deputy
Tehsi | dars between the period 9.10. 1980 and 23.9.1992, their seniority has
to be det'erm ned on the basis of remanded Rul es. A reference has been nade
to the Secretary, Law Departnment for his opinion , who al so had opi ned that
all those appoi nted between 9.10. 1980 and 23.9.1992 their seniority will be
governed by Rule 4(e), as it stood prior to its anendment and not by the
new Rul e which came into force on 24.9.1992. The Tribunal dism ssed the
applications filed by the pronotees with the direction that seniority of
the persons directly appoi nted as Deputy Tehsil dars between 9.10.1980 and
23.9.1992 be drawn up in accordance with Rule 4(e) since the anendnent
brought about in Septenber 1992 has not been given any retrospective
effect, and on the other hand is prospective in nature. Against the order
of dismssal by the Administrative Tribunal the pronptees approached the

Hi gh Court and the H gh Court having set aside the judgenment of the

Tri bunal and having held that the seniority has to be re-drawn up in
accordance with the amended Rul es on the basis of total |length of service
wi thout reference to the date of confirmation and without reference to Rule
4(e), which had been inserted by the anendnent of 9th October, 1980, the
present Appeals by grant of Special Leave have been filed by the direct
recruits.

M. P.P. Rao. Learned senior counsel appearing for the appellants
contended, that an enpl oyee on being appointed to the service is entitled
to get his seniority determ ned on the basis of the Rules that exits on the
date of his appointnent. And that being the position, in respect of Deputy
Tehsi |l dars appoi nted between 9.10.1980 and 23.9.1992 the seniority has to
be determ ned in accordance with Rule 4(e), as it stood then and the sane
cannot be altered by applying the principles involved in the anendnment

Rul es of Septenber 1992. M. Rao further contended that the seniority
determined in a cadre need not be altered over and over again on the basis
of Rul es being amended fromtime to time unless and until the anended Rul es
are given retrospective effect by the Rule making Authority. The | earned
counsel al so urged that an enpl oyee, though may not have a vested right to
a specific position in the gradation list of a cadre, yet he has the right
to get his seniority determned in accordance with the Rules in force on
the date of his appointment and unsetting that right by subsequent
amendment of Rules would be a great disservice to the entire cadre, and

t herefore cannot be sustained. M. Rao further submitted that since Rule 4
of Andhra Pradesh Subordi nate Service Rul es contenpl ates and provides
preparation of approved lists every year, by mere inaction on the part of
those who were enployed to prepare the list and then by virtue of amendnent
to the Rules later the rights of appellants to get their seniority

determ ned in accordance with Rule 4(e), as it existed prior to amendnent
of 1992, cannot be taken away. According to M. Rao the High Court in the

i mpugned judgenent conmitted serious error in following the ratio in the
decision of this Court in Haryana case in SS Bola & Os. v. B.D. Sardana &
Os., [1997] 8 Suprene Court Cases 522, without noticing the fact that in
the State of Haryana the legislature had intervened in fram ng the | aw and
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giving it retrospective effect, but in the case in hand, the anended Rul es
of 1992 not being retrospective in nature the question of re-determnning
the seniority in the cadre in accordance with the new set of Rules does not
ari se.

M. Dushyant Dave, |earned senior counsel appearing for the pronotee-
respondents on the other hand contended, that the seniority of a governnment
servant being conditions of service and the power to frane Rule for
determination of seniority in such service, being vested with the
Governnent, there is no bar for the State Government to amend the Rules as
and when required, even by changing the criteria for determ nati on of the
seniority in question. The | earned counsel urged that the Rul es brought
about in Septenber 1992, even if is not retrospective in operation but it
is undoubtedly retroactive in nature, it necessarily follows therefore that
the seniority of the existing Deputy Tehsildars in the cadre will have to
be determined in accordance with the amended criteria and the only
prohibition is that those who were already pronpted to a hi gher cadre,
guestion of re-determining their seniority would not arise. This being the
position, 'the H gh Court was fully justified in directing a re-drawal of
seniority list of Deputy Tehsildars in the cadre irrespective of the fact
whet her they are appointed between 1980 to 23.9.1992 or appointed
subsequent to the Rule cane into force. M. Dave also further urged that if
an enpl oyee has no right to claima particular position in the seniority
list and Rul e maki ng Authority having the power to regulate the service
conditions of the enployee alters the criteria for determning the
seniority, on drawing up of the seniority list in accordance with the
amended provision may entail a change of position in the gradation |ist,
and such change of ‘position not having taken away any vested right of the
enpl oyee no gri evance can be nmade on that score. M. Dave contends that the
principle that seniority could be re-deternm ned in accordance with the

Rul es, as and when Rul es get anmended has been upheld by this Court in the
case of Wng Conmander J. Kumar, (supra) and re-affirnmed by this Court in
Bol a’ s case (supra) and, therefore, no infirmty should be found with the

i mpugned judgnent of the Hi gh Court.

M. CGururaja Rao, |earned senoir counsel appearing for respondent nos. 28
to 33 in Cvil Appeal No. 3054 of (1998, submitted that though these
respondents were in fact cane to be appointed subsequent to the anended

Rul es but in fact they had been appointed pursuant to 'the earlier judgnent
and, as such, they rmust be deened to have been appointed earlier then the
amended Rul es came into force and consequently their seniority also is
required to be drawn up in accordance wi th the pre-anended provisions of
law. M. Ram Kumar, |earned counsel appearing for sone of the respondents
in Cvil Appeal No. 3054 of 1998 supported the contention of M. Rao and
urged that the anendnent to the Rul es which has been nmade prospectively
cannot be given any retrospective effect indirectly, as has been done by
the High Court in the case in hand, and as such the inpugned judgment is
vitiated. He further contended that in view of positive direction given by
this Court in Subba Rao’s case (supra) it would not be pernissible for the
Hi gh Court to side track the direction given by adopting a principle that
the seniority has to be re-drawn up in accordance w-th the anended
criteria. According to M. Ram Kumar the ratio of Wng Comrander J. Kumar’s
case is only to the effect that statutory Rule would prevail over 'the

Admi ni strative Order and any other observati on made therein cannot have the
ef fect of the binding precedent which cannot be held to be a decision of a
Court. In support of his contention he places reliance on the decision of
this Court in Union of India & ors. v. Dhanwanti Devi & ors., [1996] 6
Suprenme Court Cases 44. M. Ram Kumar al so further contended that principle
for determ nation of inter seniority between the direct recruits Deputy
Tehsil dars and pronotee Deputy Tehsil dars between the period 1980 to 1992
havi ng been decided by this Court in Subba Rao’s case (supra) rights
flowing fromthat judgnment cannot be taken away when the Rul e nmaking

Aut hority thensel ves have not made the anmendnent retrospective in nature.
M. Nageshwar Rao, |earned counsel appearing for the direct recruits also
contended that it was never the intention of the Law making Authority to
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govern the seniority of earlier appointees by the new Rules. He al so urged
that Rule 4 of the subordi nates Services Rul es having enjoi ned an
obligation for being conplied with every year, sinply because that has not
been done, the seniority is not required to be re-deterni ned in accordance
wi th new Rul es.

In view of the rival subnissions the first question that arises for
consideration is that what was the nature of dispute and the relief that
was granted by this Court in Subba Rao’'s case (supra)? In the aforesaid
case the relevant Rule for determination of inter seniority between direct
recruits and the pronotees under the very Rule, nanely, Andhra Pradesh
Revenue Subordi nate Services Rules, 1961, was under consideration. Rule
4(e) thereof had been anended on 9th Cctober, 1980 stipulating that the
seniority shall be determined fromthe date of their confirmation in the
substantive vacancy in that category in the proportion of 1:1, as provided
in sub rule (b) of Rule 3. The Rule naking Authority also made the

af oresai d amendnent retrospective with effect from12th Cctober, 1961. This
Court ultimatel y upheld the validity of the Rule but struck down only the
retrospectivity part. The Court further directed the State Governnent to
draw up seniority list on the basis of Rule 4(e), nanely, on the basis of
the date of confirmation in the proportion of 1:1. The effect of the

af oresaid decision is that the State was call ed upon to conpute the
substantive vacanciesin the cadre and determine the quota for direct
recruits in the rank of Deputy Tehsildars and after working out the
vacancies available, to be filled up by direct recruitnent on the basis of
50 per cent of total nunber, fill up the sane and then draw up the
seniority list on the basis of Rule 4(e). Normally, therefore, but for the
amendnment brought about to the Rule in the year 1992, the seniority in the
cadre of Deputy Tehsildars between the direct recruits and pronotees

bet ween the period 9th October 1980 and 24t h- Septenber, 1992 is required to
be drawn up in accordance with the aforesaid judgnent of this Court. In
fact the Commi ssioner of Land Revenue had i ssued such instructions and the
Admi ni strative Tribunal also disnissed the application filed by the
promotees. In the aforesaid case the effect of the direction of this Court
further was, so far as the Deputy Tehsildars recruited prior to 9.10.1990,
their seniority was not required to be re-determ ned under the anended

Rul es of 1980. In other words the sane was to be determ ned by virtue of
the General Rules. It is interesting to notice that notw thstanding the
positive direction of this Court in Subba Rao’'s case (supra), in fact no
seniority list had been prepared between the period 1980 till 1992. Thus
there has been a gross dereliction on the part of the authorities who were
required to draw a seniority list in the light of the directions given by
this Court in Subba Rao’s case (supra).

Let us now examine different authorities cited at the Bar in respect of
their respective contentions. In the case of Union of India & Os. v. M
Ravi Varma and Ors. Etc., [1972] 2 Supreme Court Reports 992, on which M.
Rao relied upon, the question for consideration was as to how/the seniority
appoi nted prior to Decenber 22, 1959 will have to be determ ned. Referring
to O fice Menorandum dated 22nd June, 1949 under which/ the seniority was
required to be determ ned on the basis of |ength of service the Court held
that the appointees prior to the Ofice Menorandum dated 22nd Decenber,
1959 woul d get their seniority determ ned according to the earlier Ofice
Menor andum of 22nd June, 1949 i.e., in accordance with the Rules in force
when t he appoi ntnent had been nmade. In this case the Court relied upon the
earlier decision in Mervyn Coutindo & Ors. v. Collector of Custons & Os.,
[1966] 3 Suprene Court Rules 600, and this decision, to a great extent
supports M. Rao’s contention. In D.P. Sharma & Qthers v. Union of India
and anot her, [1989] Supp. 1 Suprene Court Cases 224, it has been held by
this Court that it is the CGeneral Rule that if seniority is to be regul ated
in a particular manner in a given period, then the sanme shall be given
effect to and not be varied to disadvantage retrospectively. In this case
also the earlier criteria for determination of seniority was |ength of
conti nuous service whereas the subsequent Rul es provided for determning
the seniority on the basis of the date of confirmation. This Court held
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that the subsequent Rul es cannot inpair the existing rights of officials
who were appointed long prior to comng into force of the Rules. Those
officials had right of determination of their seniority in accordance with
the pre-existing nenoranda which provided for reckoning | ength of

conti nuous service. This decision also undoubtedly, supports M. Rao’s
contention and further holds that an enpl oyee has an existing right of
getting his seniority determined in the cadre according to the Rules in
force on the date of his appointnent.

In the Constitution Bench decision of this Court in B.S. Yadav & O's. etc.
v. State of Haryana & Ors. etc., [1981] 1 Suprene Court Reports 1024, the
Court was considering a case of drawing up of seniority list of judicia
officers and then finally directed the H gh Court to re-draw inter se
seniority list of those direct recruits and pronotees who were appointed to
the Superior Judicial Service prior to 31st Decenber 1976 on the basis of
the respective dates of their confirmation allotted to them and of al

those who were appointed to the post in service after 31st Decenber, 1976
in accordance with the amended Rule 12. It may be stated that amended Rul e
12 was notified on 31st Decenber, 1976 which | ays down the | ength of
continuous service in a cadre post as a guiding criteria for fixing
seniority, whereas under the Rules prior to that date the guiding factor
for determination of seniority in the cadre was on the basis of the date of
confirmation allotted to the enpl oyees. The aforesaid Constitution Bench
deci sion, therefore indirectly supports the contention of M. Rao that the
seniority of an enployee in a cadre is required to be determned in
accordance with the Rules in force on the date of appointnment and not under
any anmended Rul es unl ess the amended Rules itself are retrospective in

nat ure.

In P.O Aggarwal & O's. v. Stateof UP. & Os., [1987] 3 Suprene Court
Cases 622, certain tenporary Assistant Engi neers had been appointed in
consultation with the Union Public Service Comm ssion and had been
rendering service since 1956. The Rules for seniority was Rule 23 of the U
P. Service of Engineers (Building and Roads Branch) Cass Il Rules. That
Rul e stood anmended in the year 1971. This Court held that on the basis of
the provision of Rule 23 it was before the amendnent nade in 1971, the
temporary Assistant Engineers are(legally entitled to have their seniority
reckoned fromthe date of their being nmenbers of the service, no natter
whet her they are hol ding posts which renmained as tenporary for years
together. The Court repelled the contention of the direct recruits

Assi stant Engineers that they being recruits under anended Rule 23 of 1971
Rul es, they cannot be deprived of their right to be pronbted on the basis
of fixation of their seniority in the cadre, as provided inthe anended
Rul es. The Court further observed that substituted Rule 23 introduced in
1971 is on the face of it unreasonable and arbitrary inasnmuch as-it
purports to deprive a nmenber of service fromhaving his seniority reckoned
on ipse dixit Rules that he had not been appointed in the substantive
vacancy.

In Goya Baksh Yadav etc. v. Union of India & O's., [1996] 4 Suprene Court
Cases 23, the question of inter se seniority between direct recruits and
pronot ees Custons Apprai sers during the period preceding and succeedi ng the
Rul es of 1961 was under consideration. In that also the Statutory Rules
governi ng the subject of seniority came into force in the year 1961 called
the Custons Appraisers Service Cass Il Recruitnent Rules 1961, ‘and prior
to coming into force of the aforesaid Recruitnent Rules the seniority of
such custons appraisers in the cadre was being determned in accordance
with Administrative Instructions fromtinme to time and in Mervyn Couti ndo
(supra) this Court discarded the quota system for pronotion. This Court
ultimately held that appraisers appointed prior to the decision of this
Court in Mervyn Coutindo (supra) would get their seniority on the basis of
guota rota formula, Wereas appraisers appointed on and fromthe
Recruitment Rules cane into force, would get their seniority determ ned on
the basis of continuous officiation as indicated in the Recruitnment Rules.
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In Indian Admi nistrative Service Association v. Union of India, [1993]
Suppl. 1 Suprene Court Cases 730, the question of determnation of
seniority in the All India Service was under consideration. In that case
this Court had observed while interest to seniority can be acquired under
rel evant rules, there is no vested right to seniority or pronotion. The
real question for consideration in that case was whether a particul ar
statute can be said to have retrospective effect when the | anguage plainly
does not indicate the same. This decision is really not directly on the
point in the present case, particularly when it is conceded that the Rul es
of 1992 is prospective in nature.

In Prem Kumar Verma and anot her v. Union of India and others, [1998] 5
Suprenme Court Cases 457, to which one of us (Pattanaik, J.) was the party,
on consi dering paragraph 303 of the Railway Establishment Manual, which was
the provision for determning the seniority of candi dates recruited through
Rai | ways Servi ce Conmi ssion, the Court held that the post which fell vacant
prior to July 1989 and the persons were selected prior to the amendnent
made on 5.5.1990 the seniority of those recruits will have to be determ ned
on the basis of pre-anended paragraph 303, whereas those who were recruited
subsequent to 5th May, 1990, their seniority would be determ ned according
to the anended criteria. A conspectus of the aforesaid decision, therefore,
unequi vocal ly indicate that the seniority of an enployee in the cadre is
required to be determined in accordance with the Rules in force unless the
subsequent amendnent is expressly given the retrospective effect, and even
t hough an enpl oyee does not have a vested right to have any particul ar
position in the gradation list, but it does possess a right to get his
seniority determned in accordance with the Rules in force when he was
recruited and that right should not be interfered with unless the Rule
maki ng Authority by wvirtue of anending the Rul es nmake it applicable to al
the existing enmpl oyees in the cadre notw thstanding the fact that their
seniority had al ready been determ ned under the pre-existing Rule.

M. Dave, |earned senior counsel appearing for the contesting respondents
strongly relied upon the Constitution Bench decision of the Court in State
of Jammu & Kashmir v. Shri Triloki Nath Khosa and Ot hers, [1974] 1 Suprene
Court Cases 19. In this case the power of the enployer to change the
conditions of service retrospectively was under consideration and this
Court in that context had observed that the Governnent can alter the terns
and conditions of its enployees unilaterally and though in nodern tines
consensus in matters relating to public services are often attenpted to be
achi eved, consent is not a pre-condition of the validity of Rul es of
service, the contractual origin of the services notw thstanding. Though the
guestion of seniority was not a matter for consideration but M. Dave,
appearing for the respondents relied upon the observations of the Court in
par agraph 16, wherein this Court had observed:

"It is wong to characterise the operation of a service rule as
retrospective for the reason that it applies to existing enployees. A rule
whi ch cl assifies such enpl oyees for pronotional purposes, undoubtedly
operate on those who entered service before the fram ng of the rule but /it
operates in future, in the sense that it governs the future right of
pronoti on of those who are already in service. The inpugned Rul es do not
recall a pronotion already made or reduce a pay scal e al ready granted. They
provide for a classification by prescribing a qualitative standard, the
neasure of that standard bei ng educational attainnent. Wether a
classification founded on such a consideration suffers froma
discrimnatory vice is another matter which we will presently consider but
surely, the Rule cannot first be assuned to be retrospective and then be
struck down for the reason that it violates the guarantee of equa
opportunity by extending its arms over the past. If rules governing
conditions of service cannot ever operate to the prejudice of those who are
already in service, the age of superannuation should have renai ned

i mut abl e and schenes of conpul sory retirenment in public interests ought to
have foundered on the rock of retroactivity. But such is not the
implication of Service Rules nor is it their true description to say that
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because they affect existing enployees they are retrospective."

The af oresai d decision is obviously not a direct decision on the point that
has arisen for consideration in the present case though indirectly the
observations referred to may have sone rel evance. Wng Conmander J. Kumar’s
case (supra) is undoubtedly a direct case on the point in issue and
seniority was the subject matter for consideration. In that case also the
\007seniority of the enpl oyees under the Defence Research and Devel opnent
Organi sation was being determined in accordance with a set of Menorandum

i ssued by the Mnistry of Defence dated 18th March, 1967. In Novenber 1979
the President of India pronulgated in exercise of power under proviso to
Article 309 of the Constitution a set of Rules, called 'R & D Organi sati on
Ternms and Conditions of Service Rules. The appointees, prior to the said
Rul es canme into force had contended, that their seniority cannot be
affected by the new Rules and that has to be determined in accordance with
the Menorandum of 18th March, 1967. This Court, however, did not accept the
said contention onthe ground that the Statutory Rul es having been

promul gated by the President of India under the proviso to Article 309 of
the Constitution an enployee cannot claimto have acquire the right to have
his seniority in the Research & Devel opnent Organi sati on reckoned with
reference to the date of his tenporary secondnment. The Court al so had
further observed that itis a settled |aw that service conditions
pertaining to seniority areliable to alterati on by subsequent changes that
may be introduced in the Rules and except to the extent of protecting
pronoti ons that have already been earned under the previous Rules, the
revised rules will operate to govern the seniority and future pronotion
prospects of all the persons in the concerned service. The aforesaid
observati on undoubtedly supports M. Dave's contention. But it may be
noticed that the Statutory Rule in Rule 16 had used the expression
"hitherto" and the Court considered the aforesaid expression in the
Statutory Rule to be the factual background | eading to the enactnent,
particularly when the enployee did not bring to the notice any clinching
material for justifying any departure fromthe accepted principles in
Statutory Rule. That apart, the principles under a set of administrative

i nstructions was being substituted by a set of Statutory Rule and that
Statutory Rule also itself gave certain indication as to howin the past
seniority of officer was being reckoned, nanely, on 'the basis of attainnent
of substantive rank of major/ Sqdrn,. Leader/Lt. Comrander. The Court
further observed that when a Statutory Rule governing 'seniority is issued
in respect of a service the said rule woul d govern the personnel in the
service with effect fromthe date of its promul gation and in so giving
effect to the Rule in future, there is no element of retroactivity

i nvol ved. This observation supports M. Dave’'s contention to a great
extent. But in the teeth of the series of authorities we have discussed
earlier, we are not persuaded to accept the reasoning in this decision for
conming to the conclusion that the seniority of the enployees has to be re-
determ ned over and over again as and when the criteria changes.

In the case of R S. Makashi and others v. |I.M Menon and others, [1982] 1
Supreme Court Cases 379 a question of determination of seniority in a
cadre, of the personnel drawn fromdifferent sources and nmerging into a
single newy fornmed organi sati on was under consi deration. The rel evant

Rul es protected the pre-existing seniority and preserved nai ntenance of the
same and this was challenged to be arbitrary and unreasonable. The Court
consi dered the circunstances under which the people fromdifferent sources
have been drawn and are drafted to serve on deputation and consequently it
was held that it is a just and whol esome principle conmonly applied in such
situation that their inter se seniority in parent departnent should be
respected and preserved so long as continue in the departnent and the
relevant rule in that respect cannot be held to be violative of Articles 14
and 16. The aforesaid decision, therefore, is in relation to the fact
situation of that case and does not help either of the rival stand of the
parties in the present case.

It would be appropriate to notice a Three Judge Bench decision of this
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Court in S.S. Bola, (supra). It is this judgnment on which the H gh Court
heavily relied upon. In that case the question of seniority between direct
recruits and pronotees had been deci ded by the Suprene Court adopting a
particular principle and the seniority |list had been drawn up. But the
Haryana Legi sl ature enacted an Act governing the conditions of service of
the enpl oyees and that Act had been given retrospective effect and the

| egi slative intervention became necessary as the entire seniority position
became topsy- turvy to such an extent that a direct recruit Assistant
Executive Engi neer, who was not even borne on the cadre when a pronotee had
been appointed as a Deputy Engi neer became senior to the said pronotee. It

i s because of the retrospectivity of the Act the seniority was required to
be re-drawn up in accordance with the Act, the validity of the Act having
been uphel d. The principles decided in SS Bola’s case (supra), by this
Court will have no application to the present case since, admttedly, the
amended provi sions which cane into force in Septenmber 1992, is not
retrospective in nature. The Hi gh Court, therefore, was not justified in
drawi ng its conclusion on the basis of the aforesaid judgnent in Bola's
case (supra). At-this juncture, we may notice yet another judgnent of this
Court in P.S. ‘Mahal “and others v. Union of India and Qthers, [1984] 4
Supreme Court Cases 545. It is in this case the Suprenme Court by its

j udgrment dated 11th Decenber, 1974 had indicated that in the absence of any
Statutory Rules governing theinter se seniority of the Executive Engi neers
promoted fromtwo sources, the seniority inter se should be determ ned on a
General Principle indicated in the Menorandum dated 22nd June, 1949 on the
basi s of |length of 'continuous officiation in the grade. The Rul e naki ng
Authority then canme forward with a set of Recruitnment Rules in exercise of
power under proviso to Article 309 and gave it retrospective effect froma
date prior to the judgnent of the Supreme Court, referred to earlier. Wen
the seniority list was re-determined on the basis of the Statutory
Recruitnment Rules this Court held, that since by the earlier judgnent it
has been held that the inter se seniority of Executive Engi neers pronoted
fromthe grades of Assistant Engineers upto Decenber 11, 1974 woul d be
governed by the Rule of length of continuous officiation, that direction
and deci sion cannot be set at not by the subsequent Recruitnent Rules
conmng into force and giving the sane retrospective effect. The Court,
therefore, directed that in respect of the appointees prior to the

promul gation of the Recruitnent Rules the seniority has to be determ ned on
the basis of the decision in A K Subraman v. Union of India, [1975] 1
Suprene Court Cases 319

A conspectus of the aforesaid decisions of this Court would indicate that
even though an enpl oyee cannot claimto have a vested right to have a
particular position in any grade, but all the sane he has the right of his
seniority being determned in accordance with the Rules which renmained in
force at the time when he was borne in the cadre.” The question of re-
determ nation of the seniority in the cadre on the basis of any anended
criteria or Rules would arise only when the amendnent in question/is given
a retrospective effect. If the retrospectivity of the Rule is assailed by
any person then the Court would be entitled to exam ne the sane and deci de
the matter in accordance with the law. If the retrospectivity of the Rule
is ultimtely struck down, necessarily the question of re-drawi ng of the
seniority list under the amended provisions would not arise, but if
however, the retrospectivity is up held by a Court then the seniority could
be re-drawn up in accordance with the amended provisions of the enpl oyees
who are still in the cadre and not those who have already got pronotion to
sone other cadre by that date. Further a particular Rule of seniority
havi ng been considered by Court and sonme directions in relation thereto
havi ng been given, that direction has to be followed in the matter of
drawi ng up of the seniority list until and unless a valid Rule by the Rule
Maki ng Authority comes into existence and requires otherw se, as was done
in Bola's case (supra). It may be further stated that if any Rule or

Admi ni strative Instruction mandate drawi ng up of seniority list or

determi nation of inter se seniority within any specified period then the
same must be adhered to unless any valid reason is indicated for non-
conpl i ance of the sane.
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When we exani ne the present case fromthe aforesaid principles we have no
doubt in our mind, that in view of the judgnment of this Court in Subba
Rao’ s case (supra) seniority of Deputy Tehsil dars appoi nted between the
dates 10.4.1980 till September 1992 is required to be determined in
accordance with pre-amended Rul es which came into existence in Septenber
1992, and even if, factually such seniority has not been drawn up then the
sanme has to be drawn up in accordance with the criteria indicated in the
pre-anended Rul e and not according to the anmended Rul es, which cane into
exi stence in Septenber 1992, as has been held by the High Court in the

i mpugned judgnent. The Hi gh Court therefore, was clearly in error and the
sai d judgnent of the High Court is thus set aside. The Tribunal was fully
justified in dismssing the OAs. filed by the pronotee Deputy Tehsil dars.
In the prem ses, as aforesaid, the Civil Appeals by the direct recruits are
allowed and the O As. filed by the pronotees before the Administrative

Tri bunal stand di sm ssed.

The contention of M. Gururaja Rao, appearing for respondent Nos. 28 to 33
in Cvil Appeal No. 3054 of 1998 that they should be treated to have been
appoi nted earlier than the rules cane into force, cannot be taken into
consi deration-in these appeals since that was not the bone of contention in
the Courts below and at any rate, it has no relevance to the Iis between
the direct recruits and the pronotees Deputy Tehsildars, on the question of
determ nation of their inter se seniority in the cadre.




