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CASE NO. :
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PETI TI ONER
Kaveri pat nam Subbaraya Setty Annaiah Setty Charities Trust

RESPONDENT:
S. K. Viswanatha Setty

DATE OF JUDGVENT: 22/07/2004

BENCH
ASHCOK BHAN & S. H. KAPADI A.

JUDGVENT:
JUDGMENT

KAPADI A, J.

This is an appeal by special |leave filed by
appel I ant -pl ai ntiff ‘agai nst the judgnent dated 4th August,
1998 of the High Court of Karnataka confirnming the
j udgrment and order dated 6th February, 1993 passed by
the District Judge, Mysore disnissing the suit filed by the
appel | ant\ 026pl ai nti ff holding inter alia that Ex.P5 dated
1.10. 1976 was only a device to get over the provisions of
the Karnataka Rent Control Act, 1961 (hereinafter
referred to for the sake of brevity as "the said Act,
1961").

The undi sputed facts are as foll ows:

Appel | ant\ 026Kaver i pat nam Subbaraya Setty Annaiah
Setty Charities Trust was the owner of an old building in

which there were 8 to 9 shops situated in Rave Beedi. /In
1950 one of the shops was | et out to the respondent-
defendant as a tenant. |In the year 1969, the appellant

conveyed to the respondent and other tenants of the old
building its desire to denmplish the old building and in-its
pl ace to erect nodern shops so that higher rent coul d be
fetched. Respondent herein surrendered his shop inthe
ol d building on 27.8.1969 after receiving notice fromthe
appel l ant indicating its intention to demolish the old
buil ding and to construct a new building. Some of the
tenants refused to surrender. Appellant filed eviction
petitions against those tenants under the said Act, 1961
They were evicted under the orders of the Court.
Respondent herein and the trustees bel onged to the same
conmunity and, therefore, he surrendered possession of
hi s shop pursuant to the above nentioned notice. The old
bui | di ng was denolished in 1969 and the construction of
the new building was conpleted by 1975. On

10. 10. 1975, the respondent called upon the appellant to
re-let the shop in the new building as he was a tenant in
the old building to which no reply was given by the
appel | ant .

On 1.10.1976, Ex.P5 was entered into between the
appel l ant and the respondent. 1In Ex.P5, it was recited
that the appellant was in need of noney and, therefore, a
redeenabl e nortgage for three years had to be executed
for Rs.16,200/- in favour of respondent. Under Ex.P5,
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the said sumof Rs.16,200/- was to be repaid in full by
virtue of respondent being in possession and enjoynent

of the shop for three years. On 4.10.1976, the respondent
paid Rs.16,200/- to the appell ant agai nst delivery of
possessi on. The nortgage period expired on 1.10.1979.

On 12.3.1980, suit no.41 of 1980 was instituted by
the appellant in the court of Principal Cvil Judge,
Mysore for possession, damages and nmesne profits. The
above facts were stated in the plaint. By his witten
statenment, the respondent pleaded that he was a tenant
from 1950 of the shop in the old building. 1In 1969, the
trustees expressed their desire to denolish the old
buil ding and to construct ‘a new building. He did not
resist the eviction as he belonged to the sane comunity
as the trustees and as he was orally assured by the
trustees that the shop in the new building woul d be re-1let
to him He further pointed out-that on 10.10.1975, he had
cal | ed upon the trustees to re-let the shop in the new
buil ding to himas a tenant, to which no reply was
received.. He further alleged that he had offered to pay
Rs. 6000/ - -and that he had al so offered to pay rent @

Rs. 335/- per nmonth, to which no reply was given.
According to the witten statement, in 1976, a suggestion
cane fromthe trustees that they were ready and willing
to consider his offer if he was ready to advance

Rs. 16, 200/- and if he was ready to pay increased rent of
Rs. 450/ - to the appellant. The respondent pleaded his
inability to raise Rs.16,200/- upon which he was assured
by PW that one Anjaneya Cupta (father-in-Iaw of PW)
woul d advance a | oan of Rs. 10,000/ - against the

prom ssory note. PW2 was the managing trustee. On
4.10.1976, Anjaneya Gupta advanced the said anobunt ‘to
the respondent. On the sane day, the respondent paid
Rs. 16, 200/ - to the appell ant agai nst delivery of
possessi on. The respondent, therefore, submitted in his
witten statenent that he had taken the possession of the
shop in the new building as a tenant and not as a
nortgagee. According to the witten statenent,

Rs. 16, 200/ - represented advance rent for three years @
Rs. 450/ - per nonth. 1In the witten statenent, the
respondent submitted that he was entitled to protection
under the said Act, 1961. |In the alternative, it was

pl eaded that Ex.P5 violated the provisions of the said
Act, 1961 and consequently, it was void.

The trial Court found that the respondent was a
tenant of the shop in the old building from1950; that in
1969 the respondent was asked to vacate the prem ses as
the trustees desired to denolish the old building; that the
respondent had voluntarily vacated the premnm ses and
consequently, the relationship of |Iandlord and tenant
ended on 27.8.1969, as there was no intention to continue
the tenancy or to re-let the prenmises in the new buil ding.
The trial Court further found that after 1.10.1976, the
respondent did not pay rent; that no rent was fixed and,
therefore, the respondent was in occupation of the shop
as a nortgagee and not as a tenant. The trial Court in this
connection placed reliance on the returns filed by the
respondent under the Income Tax Act for the years 1977-

78 up to 1980-81. The trial Court concluded that the
respondent was not entitled to protection under the said
Act, 1961. Consequently, the trial Court decreed the suit
filed by the appellant.
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Bei ng aggri eved by the judgnment and decree
passed by the trial Court, the respondent preferred
Regul ar Appeal No. 15 of 1985 before the District Judge,
Mysore (hereinafter referred to for the sake of brevity as
“"the | ower appellate Court"). By judgnent and order
dated 6.2.1993, the | ower appellate Court concl uded that
the respondent was a tenant of the shop in the old
buil ding from 1950 and in 1969 the respondent vacated
the shop in the old building when he was assured by the
appel l ant that the shop in the new buil ding woul d be re-
let to himafter construction. The |ower appellate Court
bel i eved the case of the respondent as the respondent had
categorically called upon the trustees to re-let the shop in
the new buil ding vide notice dated 10.10.1975 to which
no reply was given by the trustees. 1In this connection the
| ower appel |l ate Court placed reliance on the evidence of
PW2. The lower appellate Court also cane to the
concl usion that Rs.16,200/- represented advance rent
cal cul ated @Rs. 450/ - per month.. The | ower appellate
Court on going through the entire evidence on record,
both oral and docunentary, concluded that the
respondent had taken the prem ses after the construction
as a tenant and not asa nortgagee. |n the circunstances,
the | ower appellate Court allowed the appeal; set aside
the judgnent and decree passed by thetrial Court and
di sm ssed the suit instituted by the appellant.

Bei ng aggri eved by the decision of the | ower
appel | ate Court dated 6.2.1993, the appellant carried the
matter in the second appeal to the H gh Court under
section 100 CPC

At the tine of adm ssion, the follow ng question of
| aw was framed:\027
"Whet her the finding of the appellate
Court that the self redeem ng nortgage deed
executed by respondent in favour of the
appel l ant, as a voi d docunent, as being
opposed to the provisions of Rent Control
Act, is sustainable without a plea and an
i ssue in that behal f?"

On reading the ternms and conditions nentioned in
Ex.P5 in the light of the above-nentioned circunstances,
i ncludi ng the conduct of the parties, the H gh Court held
that the Ex.P5 was only a device to defeat the provisions
of the said Act, 1961. Consequently, the Hi gh Court
di smi ssed the appeal filed by the appellant. Hence, this
civil appeal

Shri S.N. Bhat, |earned counsel for the appellant
submitted that the H gh Court had erred in hol ding that
Ex. P5 was void. He submitted that in 1969, the
respondent had voluntarily surrendered the shop in the
old building and with the surrender, his tenancy cane to
an end. It was submitted that after 1969, the respondent
was not a tenant. He subnmitted that the surrender was
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vol untary and consequently, the provisions of the said
Act, 1961 were not applicable. He contended that Ex.P5
in the light of the above circunstances concl usively
proves that the respondent was in possession of the shop
as a nortgagee and on expiry of the nortgage period, he
was required to vacate and hand over vacant possession

of the shop to the trustees. He subnitted that Ex.P5 was
a self-redeem ng nortgage. He further contended that

the Hi gh Court erred in holding that the respondent
continued to be a tenant after 1969 duly protected under
the Rent Act, 1961. Lastly, he submitted that in view of
the anmendment to section 2(7)(bb)(iii) vide Amendi ng

Act No. 32 of 1994, respondent herein was not entitled to
protection as the suit prem ses belonged to a charitable
institution and under the said Anmending Act, the
protection available to tenants of such institutions stood
wi t hdrawn on and from 18:5. 1994.

We do not find any nerit in this civil appeal for
the following reasons: firstly, the evidence on record
proves that the respondent was a tenant of the shop in the
ol d building from1950. ~ He continued to be a tenant of
that shop till 1969, which is not disputed. The evidence
brought on record further shows that the old building was
denol i shed around 1969 and by 1975 the new buil di ng
stood constructed. The appellant as plaintiff has not
brought on record the circunstances under which they
claimthat the original shop was voluntarily surrendered
by the respondent. 'On the contrary, after reconstruction,
the respondent had specifically called upon the appell ant
tore-let the shop in the newbuilding to him He offered
Rs. 6000/-. He also offered enhanced rent. However, no
reply was given by the appellant to his letter dated
10. 10.1975. This circunstance proves that the
respondent had not voluntarily surrendered his shop in
the old building as alleged by the appellant. Secondly,
the respondent has proved that in(1976, PW offered to
re-let the shop in the new building on the respondent’s
advanci ng Rs. 16,200/- to the trustees for three years: In
this connection, PW has admitted, in his evidence,
recei pt of the letter dated 10.10. 1975 fromthe respondent
calling upon the trustees to re-let the prem ses. Further
in his evidence, PW2, has admtted that the respondent
herein had raised a | oan of Rs.10,000/- fromhis father-in-
| aw as suggested by him (PW2). Thirdly, as found by the
Courts bel ow, Rs.16,200/- represented three years
advance rent cal cul ated @Rs. 450/ - per nonth.

Fourthly, as rightly held by the H gh Court, there was no
reason for voluntarily surrendering the tenancy by the
respondent. Lastly, the entries in the |Incone-tax returns
of the respondent, brought on record by the appellant,
proves that the amount paid by the respondent was on
account of rent. It is relevant to point out that the
appel | ant has not produced its own accounts to show how
they have accounted for Rs.16,200/- in their books.

The guidelines for deciding \026 whether a
transaction is a |l ease or a nortgage contenplate that the
nane given to the docunment is not conclusive. The
guestion has to be decided with reference to the
predom nant intention of the parties as gathered fromthe
recitals and the terns of the docunments and the
surroundi ng circunstances including conduct of the
parties. In the case of a nortgage, there is a transfer of
interest to secure repaynment of debt and in the case of a
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| ease, there is a transfer of a right to enjoy the property
[See: T.P. Act by Mulla \026 9th Edn. Page 621]. 1In the
case of Fuzhakkal Kuttappu v. C. Bhargavi & Os.

reported in [AIR 1977 SC 105], it has been observed that
the nonencl ature given to a docunent by the witer or

even by the parties is not always conclusive. In
construing a docunent, it is necessary to find out the
intention of the parties executing such docunent. Such
intention has to be gathered fromthe recital, the terns in
the docunment and from surroundi ng circumnstances.

VWen there is a docunment of a conposite character

di scl osing features of nortgage and | ease, the Court will
have to find out the pre-dominant intention of the parties
executing the docunment viewed fromthe essential aspect

of the reality of the transaction. |In that case, it was
further observed that the nortgages are not always

sinpl e, English, usufructuary as defined in T.P. Act.

They may be anomal ous.” Even so, the essential feature

of a nortgage, which is not there in a |lease, is that the
property transferred is a security for repaynent of a debt
in a nmortgage whereas in alease, it is transfer of a right
to enjoy the property. In the instant case, the suit
property is a shop; the transferee was put in possession as
he was to carry on his business; however, he had no

power to lease or sell; no rate of interest was fixed; there
is nothing to indicate as to how Rs. 16, 200/ - was to be
appropriated. 1In the present matter there is no evidence

to show that Ex.P5 was executed as security for the

al l eged | oan. As stated above, the tenancy of the
respondent continued even after 1969 and in the above
circunst ances the H gh Court was right in holding that

Ex. P5 was a device to defeat the said Act. The judgnent
of the Supreme Court in the case of Shah Mat huradas
Maganl al & Co. v. Nagappa Shankarappa Mal'aga &

Os. reported in [AIR 1976 SC 1565] has no application
to the facts of the present case. In that matter, the
respondent\ 026l andl ord executed a nortgage deed in favour
of the appel |l ant\026tenant. The period for redeening the
nortgage was fixed for 10-years. The appellant clained
that after redenption he was entitled to retain possession
because his previous tenancy right subsisted. On facts, it
was found by this Court that the delivery of possession
by the tenant to the landlord was i medi ately foll owed

by re-delivery of possession to the appellant as
nortgagee. |In the present case re-delivery is after alnopst
five years. In the case cited, the deed of nortgage was
executed on 21.5.1953 and it recited that the erstwhile
tenancy shall continue only till 7.11.1953. That under
the deed the possession of the appellant was confirned as
a nortgagee on and from 7.11.1953. Further, under the
nortgage deed it was provided that if the nortgagor was
not able to redeemthe nortgage, the nortgagee was
entitled to sell the property for recovery of debts. 'In
vi ew of the above terns and conditions, it was held that
on redenption of the nortgage, the respondent had a

right to recover possession. None of such ternms exist in
Ex.P5. In the circunmstances, the judgnment of this Court

i n Shah Mat huradas Maganl al & Co. (supra) has no
application to the present case.

Lastly, it may be pointed out that in the present
case, the suit was filed in 1980. Section 2(7)(bb)(iii) was
amended in 1994. Under the said Anendnent, the
expression "under the managenment of the State
CGovernment " stood del eted. Therefore, it was argued on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 6

behal f of the appellant that the Karnataka Rent Contro
Act, 1961 has no application. As held by the Hi gh Court,
this plea was not taken by the appellant in the Courts

bel ow. Further, section 2(7)(bb)(iii) states that the Act
will not apply to any premnises belonging to a religious or
charitable institution. However, there is no materia

pl aced on record by way of pleadings to show whether

the appellant is a religious or charitable institution. The
pl ai nt was never anended. The appell ant seeks

exenption. Exenption needs to be alleged and proved.
Qpportunity is required to be given to the respondent to
nmeet the plea of exenption. In the circunstances, we are
in agreenent with the view expressed by the H gh Court
that the said plea was not open to the appellant at the
stage of second appeal, particularly in the absence of any
materi al avail abl e to substantiate such plea.

For the aforestated reasons, we do not find any
nerit in this civil appeal and the sanme is dism ssed,
accordi ngly, with no order as to costs.




