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PETI TI ONER
MAJOR GENERAL | NDER JI T KUVAR

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 20/ 03/ 1997

BENCH
A.M AHVADI, SUJATA V, MANCHAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Ms. Sujata V. Manohar. J.

Leave granted.

The appellant, « at all material times, held the rank of
Acting Major General in the Indian Arny. He filed a wit
Petition in the H gh Court of Madhya Pradesh chall enging the
i nquiry proceedings held against himand his trial by a
general Court Martial under the Arnmy Act, 1950. This wit
Petition has been dismissed by the inpugned judgrment and
order of the High court of  Mdhya Pradesh. Hence he has
preferred the present appeal

During the pendency of these proceedings and after the
vacation of stay on holding of a General Court Martial, the
trial of the appellant has proceeded to a conclusion and a
sentence has been passed that the be cashiered from service
which is subject to confirmation as per the provisions of
the Arny Act, 1950. The appellant has filed additiona
grounds of appeal before wus challenging these findings. An
earlier wit petition being Msc. Petition 717 of 1991 which
was filed before the madhya Pradesh H gh Court in the sane
connecti on has al ready been disnissed on 8th of Cctober,
1991. However, the present wit petition has been exan ned
on nerits by the H gh Court and dism ssed. W, therefore,
propose to examne the various grounds urged by the
appel lant in support of his case. The appellant has argued
hi s appeal in person at his insistence.

The appel | ant who held the substantive rank of
Brigadier at the material tinme was posted was posted in Agra
fromFebruary 1988 to April 1989 as Commandant, Parachute
Regi mental Training Centre. In April 1989 he was given the
acting rank of major General and was posted as Cenera
O ficer Commanding, Vth Mountain Division in the Eastern
Conmand. In July 1989 the appellant was called to Agra as a
witness in a Court Martial going on against on e Mjor
Mahapatra. He was asked to stay on for a Court of Inquiry
bei ng hel d in connection with certain financi a
irregularities which has occured while the appellant had
been posted at Agra. The proceedi ngs of the Court of I|nquiry
conmenced on 26.7.1989. On 13.10. 1989, the appellant was
attached to Mlitary col | ege of Tel ecommuni cati on
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Engi neering, Mow, under Army Instruction 30/86 unti
finalisation of disciplinary proceedings against him The
appel l ant was directed to report for duty at Miow
Thereafter the hearing on charges against the appellant
commenced under Rule 22 of the Arny Rules on 28th of
Cct ober, 1989. After exam nation of w tnesses and docunents,
the Court of Inquiry submtted its report as result of
which, on 23rd of January, 1991, orders were issued by the
GOC - in-CcCentral Command fro assenbly of a GCeneral
Court Martial for trial of the appellant.

The appellant objected to the Presiding Oficer of the
Court n the ground that he was bi ased agai nst the appellant.
Therefore, the Presiding Oficer retired fromthe Court and
Lt. Ceneral Y.A Mande was appointed as the Presiding
Oficer. Lt. GCeneral Mande was, however, w thdrawn on the
directions of the ~convening authority as he was not
avail abl e due to another engagenent. The next senior nost
of ficer was appointed as the Presiding Oficer. After the
court was constituted the trial began and has since
concl uded.

The appellant has alleged that the proceedi ngs of the
General Court Martial are vitiated because of bias on the
part of the court against him He was further chall enged the
entire proceedings ~of the court of Inquiry and of the
General Court Martial on the ground that the principles of
natural justice have been violated. he was not given an
adequat e opportunity of defending hinself. He has alleged
that he was denied 'the assistance of a suitable defending
of ficer and/or a defending counsel of his choice. He has
al so all eged that he was not given the rel evant docunents or
a copy of the report of the Court, of Inquiry in order to
enable him to put up his defence. There are also various
ot her technical obj ections raised by ~him All. these
objections have been examined and found to be of no
substance by the Hi gh Court.

Under Rule 177 of Arny Rules, 1954, a Court of Inquiry
can be set up to collect evidence and to report, if so
required, with regard to any matter which may be referred to
it. The Court of Inquiry is in the nature of a fact-finding
inquiry conmittee. Arny Rule 180 provides, inter alia, that
whenever any inquiry affects the character of mlitary
reputation of a person subject to the -Army Act, ful
opportunity nust be afforded to such a person of  being
present throughout the inquiry and of naking any statenent,
and of giving any evidence he may wi sh to nake or give, and
or cross-examning any wtness whose evidence, in his
opi nion, affects his character of mlitary reputation and
producing any witnesses in defence of his character of
mlitary reputation. The presiding officer of the Court of
Inquiry is required to take such steps as may be necessary
to ensure that any such person so affected receives notice
of and fully understands his rights wunder this rule. The
appel l ant was accordingly present before the Court of
Inquiry. Wtnesses were examned by the Court of Inquiry in
the presence of the appellant. He, however, declined to
cross-exam ne the witnesses. |Instead, the appellant noved an
application for an adjournnent for preparing his defence. He
also applied that the evidence adduced before the Court of
Inquiry should be reduced to witing. The Court of Inquiry
noticed that sufficient time had been granted to the
appel l ant for preparation of his defence after receipt of
the Court of Inquiry proceedings by him Hence his
application for adjournment was refused. The hearing on
charges took place in the presence of the appellant. At the
conclusion of the hearing on charges, an order was passed
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that evidence be reduced to witing and a recommendati on was
nade to convene a General Court Martial for trial along with
recomendati ons on charges to be franed. Thereafter the
charges were finalised, charge-sheet was issued and a
General Court Martial was convened.

The appellant has also contended that copy of the
report of the Court of Inquiry was not given not to himand
this has vitiated the entire Court Martial. The appell ant
has relied wupon Rule 184 of the Arnmy Rules, 1954 i n this
connection. Rule 184, however, provides that the person who
istried by a Court Martial shall be entitled to copes of
such statements and documents contained in the proceedings
of a court of Inquiry as are relevant to his prosecution or
defence at his trial. There is no provision for suppling the
accused with the copy of the report of the court of |nquiry.
The procedure relating to a Court of inquiry and the framng
of a charges was exam ned by this Court in the case of Mjor
G S. Sodhi, v. Union of India [1991 (2) SCC 382]. This Court
said that / the Court of Inquiry and participation in the
Court of " Inquiry is at a stage prior to the trial by Court
martial. It is the order of the Court Martial which results
in deprivation of |iberty and not nay order directing that a
charge be heard or that a summary of evidence be recorded or
that a Court martial be convented. Principles of natura
justice are not attracted to such a prelimnary inquiry.
Army Rule 180, however, which is set out earlier gives
adequate protection to the person affected even at the stage
of the Court of Inquiry. In the present case, the appell ant
was given that protection. He was present at the Court of
Inquiry and evidence was recorded in his presence. He was
given an opportunity to  cross-exam ne w tnesses, make a
statement or exam ne defence w tnesses. The order of the
Court of Inquiry directing that a Court Martial be convened
and fram ng of charges, therefore, cannot be faulted on this
ground since it was conducted in accordance wth the
rel evant Rul es.

The appel | ant has contended that charges franmed agai nst
himare in violation of Arny Rules. Hence the entire Court
martial is vitiated. Tentative charges were initially franed
against him in the alternative. The tentative charges which
were franed on or about 28.10.1989 were twelve-in nunber.
Each charge was under Section 52 of the Army Act and in the
alternative, under Section 63 of the Army Act. Section 52(b)
refers to the offence of dishonestly msappropriating  or
converting to one’s own use of any property bel ongi ng, inter
alia, to the CGovernment, or to any nmlitary, naval or air
force nmess, band or institution. section 52(f) refers to
doing, any other thing with intent to defraud, or to cause
wongful gain to one person or wongful |loss to another
person. Section 63 refers to any act or om ssion prejudicia
to good order and nilitary discipline. Investigation of
these tentative charges was carried out by the Commandi ng
Oficer under Arny Rule 22 read with Rule 25. The appel | ant
was given the opportunity to cross-exanm ne wtnesses —and
produce his witnesses. Wile recording a sutmary of evi dence
under Arny Rul e 23, he was given again given this
opportunity.

After prelinminary investigation the commandi ng officer
referred the matter to the superior authority. According to
the appellant, to Commandi ng Officer had reconmended fram ng
of charges only under Section 63. The superior authority
took advice of the Deputy Judge Advocate Ceneral of the
Conmand who prepared a draft charge sheet and advised tria
of the appellant by a General Court martial. The fina
charge sheet dated 18.1.1991 as signed by Conmanding O ficer
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along with the order of trial by General Court martial which
is counter-signed by the General Oficer Commanding-in-
Chief, Central Command contains nine charges under Section
52 and three charges under Section 63.

The appel l ant contends that once charges under Section
52 were dropped, they could not have been included in the
charge-sheet. Hence the charge-sheet is bad in law. The
respondent have set out in their affidavit in reply that the
Commandi ng Oficer had merely submitted his recommendati ons
to the superior authority regarding charges to be framed
along with his investigation report. After obtaining advice
of the Deputy Judge Advocate General of the Command on the
material so submtted, the final charge-sheet was issued. W
fail to see any irregularity or illegality here.

The appellant’s contention that the Conmandi ng Oficer,
Central Command had no jurisdiction in this regard nust also
be rejected since he was attached to the Central Conmand for
the purpose of the disciplinary inquiry which related to
hi s conduct during the period when he was posted at Agra.

The ‘appel | ant next contends that the convening of the
General Court Martial in hi's case is not valid because under
Section 109 of the Arny Act a General Court Martial can be
convened only by any officer who has been appointed by a
specific warrant in that connection by the Chief of the Arny
Staff. According to hima specific warrant nust be issued in
each case. Under Section 109 of the Arny Act, a Cenera
Court Martial nay be convened by the Central Governnent or
the Chief of the ‘Arny Staff or by any officer enpowered in
this behalf by warrant of the Chief of the Arny Staff. There
is nothing in Section 109 which required the Chief of the
Arnmy Staff to issue a warrant for each specific case. A
general warrant issued by the chief of the Arny Staff as in
the present case is conpetent wunder Section 109. The
appel I ant has al so contended that since he did not belong to
the Central Command, General - Oficer, Commandi ng-in-Chief,
Central Command, could not convene a General Court Martia
in his case even on the basis of the general warrant. This
submission is also without nmerit. The appellant, under Arny
Instruction 30/86 dated 13.10.1989 was attached to the
Central Command wuntil the finalisation of the disciplinary
case. This would give jurisdiction to GOC - in-C Centra
Conmand to convene a General Court Marti al

The appel l ant has next challenged the conposition of
the Court. Under Arny Rule 44 the order convening the Court
Martial and the nanes of the Presiding Oficer and the
menbers of the court shall be read over to the accused and
he shall be asked, as required by Section 130, whether he
has any objection to being tried by any officer sitting on
the court. Any such objection shall be disposed of in
accordance with the provisions of the aforesaid section
Sub-rule (e) of Rule 44 of the Arny Rules provides that
where an officer so retires or is not available to serve
owing to any cause, which the court my deem to be
sufficient, and there are any officers in waiting detailed
as such, the Presiding Oficer shall appoint one of such
officers to fill the vacancy. If thereis no officer in
waiting available, the court shall proceed as required by
Rule 38. Rule 38 deals with adjournment for insufficient
nunber of officer and it provides that where the full nunber
of officers detailed are not available to serve, for reasons
which are set out there, the court shall ordinarily adjourn
for the purpose of fresh nenbers being appointed. W are not
concerned with the rest of the provisions. In the present
case prior to his arraignnent, the appellant challenged Lt.
CGeneral Vijay Madan, VSM the Presiding Oficer of the court
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on the ground of strained relations between him and the
Presiding Oficer. The appellant’s plea was accepted and Lt.
CGeneral Y.A Mande, AVSM a waiting nenber, took over as the
Presiding Oficer. However, Lt. GCeneral Y.A Mande was
wi thdrawn on the direction of the convening authority before
swearing in. Thereafter, Major CGeneral B.S. Mlik being the
next senior person becane presiding officer. To fill up the
guorum of seven nenbers WMjor General Surjit Singh, a
wai ti ng nenber was appointed as a nenber. The Court Martia

was, therefore, convened in accordance with the Arny Act and
the Arnmy Rules. According to the appellant, the Court
Martial should have been dissolved under Section 117.
Section 117 provides that if a Court Mrtial after the
comencenent to trial is reduced bel ow the m ni mum nunber of
officers required by this Act, it shall be dissolved, It
also provides for other contingencies in which a Court
Martial, after conmencenment, can be dissolved. This section
has no ~application to the present case. The subm ssion of
the appel l'ant,” therefore, regarding the conposition of the
Court has not nerit.

The grievance of the appellant relating to bias against
himalso has no nerit. The first Presiding Oficer against
whom the appellant has alleged bias was renmpbved and a new
Presiding O ficer appointed. The appellant contends that the
entire Court Martial was vitiated because he was not given a
proper opportunity to defend his case.. He was not given a
defending of ficer | of his choice and/or a defence counsel of
his choice to defend him A nmjor part of his argunents
before us related to this proceedings of the CGeneral Court
Martial from this point of view Before the conmencenment of
the General Court Martial on 31st of January, 1991 the
appel l ant was asked to subnmit names officers by whom he
would like to be defended at the Court Martial. The
appel | ant has given nanes of four officer. Wen the Court
Martial convened on 31st of January,” 1991 the defending
of ficer Major MM Khanna for ~the appellant and the
appellant hinself were present. Mjor Khanna was duly
qualified as an officer who could defend the appellant. The
appel | ant accepted himbut he also. reserved his right to
conduct his defence in person. After a fewdays the Court
Martial was adjourned for nine days to enabl e the appell ant
to engage a defence counsel or give details of sone other
defending officers. The appellant thereafter requested for
Lt. Col onel Hari Mttar as the def endi ng of ficer
Accordingly Lt. Colonel Hari Mttar was nade avail able. It
seens that the appellant accepted him as his defending
officer. But once again he did not give himthe right of
audi ence. The appellant was asked to engage a defence
counsel of his choice. From3rd April, 1991 to 10th of
April, 1991 no witness could be exam ned. Then on 11th of
April, 1991 the appellant requested the court to adjourn for
seven days to enable himto engage a defence counsel. The
court adjourned for ten days on this request. The appel |l ant
in the neanwhile obtained an order of stay of the Court
Martial proceedings fromthe Madhya Pradesh Hi gh Court. As a
result, the Court Martial was adjourned sine die.

After the stay was vacated, the Court Martia
reassenbl ed on 21 of October, 1991. It was adjourned severa
time as the defending officer was not present. On 28th of
Cct ober, 1991 the appell ant requested changi ng the defending
officer and he said that Major Chahal should be nmade
avail able as a defending officer. As a result Lt. Col one
Hari Mttar was allowed to withdraw. Wtnesses were exam ned
thereafter from29th of Cctober, 1991 onwards. The appel | ant
requested that the cross-exam nation of the wtnesses be
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deferred. The request was granted. We find fromthe record
that sufficient tine was give to the appellant either to
engage a defence counsel of his choice or to have a
defending officer. But the appellant Kkept on changing
def endi ng officers or asked for adjournnments for the purpose
of engaging defence counsel. He did not cross-exam ne
wi t ness when they were offered for cross-exam nation. He was
gi ven sufficient indulgence in this behalf by the court.

It seens that Major Chahal who was requested by the
appel l ant as defending officer was present in the Court on
5th of Decenber, 1991 and 6th of Decenber, 1991 but
thereafter when the w.tnesses were offered for cross-
exam nation he was not ‘present and the appellant did not
avail of the opportunity of cross-exam ning the w tnesses
of fered for cross-exanmination. On 23 of Decenber, 1991 after
the evidence was over, the case was adjourned to enable the
def ence counsel to prepare the case of the appellant. Even
thereafter, in January 1992 cross-exam nation of some of the
wi t nesses was -~ of fered but was not availed of. Utimately on
17th of . January, 1992 addresses by the prosecution and
def ence concluded. On 18th of January, 1992 the tria
concluded with the summing up by the Judge Advocate. A
sentence of being cashiered fromservice has been awarded
which is subject to confirmation

Thus, the appellant repeatedly sought adjournments on
one pretext or the other and was not satisfied with the
various defence officers who were nade available to himas
per his request. The appellant who has argued this appea
before us is well, versed with the Arny Law and Arny Rul e
and was quite capable of arguing his own case. He was
t hroughout present at the court Martial~ and  could have
cross-exam ned the w tnesses had he so-desired. He has been
gi ven sufficient indulgence by court and we do not see how
any principles of natural justice have been violated in this
case. The Court Martial, therefore, cannot be faulted on the
ground of non-conpliance with the principle of  natura
justice. W are not sitting in appeal over the findings of
the General Court Martial. Therefore, we have refrained from
exam ning the nerits of the case

In our view, the High Court was right in coming to the
conclusion that there is no nerit in the contentions taken
by the appellant. The appeal is, therefore, dism ssed. There
will, however, be no order as to costs.




