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PETI TI ONER
STATE OF MAHARASHTRA & ANR

Vs.

RESPONDENT:
SANT JOG NDER SI NGH KI SHAN SI NGH & ORS

DATE OF JUDGVENT22/ 02/ 1995

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K
HANSARI A B. L. (J)

Cl TATI ON
1995 AI'R 2181 1995 SCC Supl. (2) 475
JT 1995 (3) 21 1995 SCALE (2)121

ACT:

HEADNOTE

JUDGVENT:
ORDER
1. S. L. P. Nos. 18079/91, 17883/90  taken on boar d.
Substitution all owed.
2. Leave granted in all the S L.Ps.
3. A common question of |aw arises for deci si on in
these matters. Hence, they are di sposed of together
4, The Maharashtra Regional & Town Planning, Act 37 of
1966, (for short 'the Act’) was invoked for acquiring the
land in question by the Regional & Town Pl anning Board for
pl anned devel opment in the State of Mharashtra. The facts
in C A No.4925/89 are sufficient for consideration and
decision in these appeals. The Act was anended by Amendnent
Act 1970 which cane into force on February 17, 1971 as Act
14 of 197 1. A notification under s. 125 of the ~Act was
publ i shed on Decenber 28, 1972. The |and coul d be acquired
by agreenent with the owner, or nmking an application to the
State CGovernnent for acquisition under Land Acquisition Act,
1894, (for short ’'the Central Act’) in which event by
operation of the proviso to sub-s.(2) of s. 126, the
declaration has to be made within three years fromthe date
of the publication of notification wunder s. 125. The
notification wunder s. 125 is treated as one s.4(1) and the
decl aration under s.2 of s. 126 as declaration under s.6 of
the Central Act. The failure to have the declaration
published wthin three years. entails with the prohibition
to take further
23
action in acquiring the |and.
5. Sub-s.(4) lifts the enbargo thus:
"(4) If a declaration is not made within the
period referred to in sub-s.(2) or having been
nade, the aforesaid period expired on the
comencenment of the Maharashtra Regional and
Town Pl anning (Arendnent) Act, 1970, the State
CGovernment nmay meke a fresh declaration for
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acquiring the land under the Land Acquisitio

Act, 1894, in the manner provided by sub-
ss.(2) and (3) of this section, subject to the
nodi fication that the market value of the | and
shall be the market value at the date of
declaration in the Oficial Gazette nmade for
acquiring the land afresh. "
6. A reading of sub-s.(4) would give us the legislative
intent that if declaration is not made within three years or
having been nmade, the aforesaid period expired on the
commencement of the Amendnent Act, the State CGovernnent has
been enpowered to nake a fresh declaration for acquiring the
land in the manner provided by sub-ss.(2) and (3) of s.126.
The rider to the exercise of the power of enminent domain is
that the market value of the |land should be as at the date
of fresh declaration under s.2126(2) published in the offi-
cial GCGazette. In other words, on publication of the
notification -under-s.125, the narket val ue has been pegged
down to the date of its publication in the State Gazette.
Si nce there | apsed tinme between the dates of t he
notification and the declaration, the owner is relieved from
the hardship of determ nation of conpensation as per prices
prevailing as on the notification under s. 125; and the rise
in the market val ue between the dates of the publication of
the notification and the declaration is set off. The
| egislature while giving power to the State to issue
declaration after the expiry of three years or having made
the fresh declaration as valid, relieved the owner or person
interested in the |land from hardship; and the crucial date
for determnation of the conpensation is the date on which
the declaration under sub-s.(4) of s.126 is published in the
official gazette treating that declaration as a fresh one.
Thereby the legislative intention woul d be clear that though
three years period had expired after the publication of the
notification under s. 125 or the declarati on made under sub-
s.(2) had expired before the comencenent of the Amendnent
Act, the State Governnment has been given power to have the
declaration published afresh. In other words, = power was
given to have the declaration published afresh so as to
proceed with making the award but to determne the
conpensation as per the price prevailing as on the date of
the fresh declaration published in the Gazette afresh.
7. Dr. N M Chatate, |earned Senior counsel for -the
respondents, contends that since acquisition of the land is
conpul sory expropriation, restrictive interpretation should
be given. He further contends that though there is no
express provision that the notification published under s.
125 woul d | apse, by operation of s. 11A of the Central Act
i ntroduced by the L.A Amendnent Act 68 of 1984, award has
to be nade within two years fromthe date of declaration
publ i shed under s.6 of the Central Act i.e. under s.  126(2)
of the Act; and this period of Iimtation must be deenmed to
have been incorporated in the Act. Thereby, the only course
open to the State is to issue the notification under s.125

afresh, if law permts and it should not resort to the
publication of the declaration under sub-s.(4) of s. 126.

24

8. W find no force in the contentions. The |egislature

bei ng cogni zant of the consequences that would flow from
long delay in publication of the declaration in the officia

gazette under sub-s.(2) of s. 126, provision was nmde in
that behalf to put a fetter on the exercise of power under
s. 126(2) and sinultaneously nitigated -the hardship to be
caused to the public purpose as well as to private interest
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of the owner of the land. In other words, while permitting
the State to exercise its power of em nent donain, the owner
of the land or the person interested in the land has been
relieved of hardship of paynent of the compensation as per
the price prevailing as on the date of publication of the
notification wunder s. 125 [s.4(1) of the Central Act] and
directed that narket val ue be determ ned as on the date of
publication of the fresh declaration under sub-s.(4) of s.
126.
9. This Court in Minicipal Corporation of Geater Bonbay
v. Dr. Haki mvadi Tenants Association & Os., 1988 (supp.)
SCC 55, had considered the effect of provisions of s. 126,
in particular the proviso to sub-ss.(2) and (4), while
angul ating the reservation under s. 127 and held thus:
"The conjoint effect of sub-ss.(1), (2) and
(4) of s. 126is that if no declaration is
made within the period referred to in sub-
s.(2), that is to say, before the expiry of
three years fromthe date of publication of
the draft regional plan, devel opment plan or
any other plan, the conpensation payable to
the owner of the land for such acquisition, in
that event, shall be the market value on the
date of the fresh declaration under s.6 of the
Land Acquisition Act i.e. the market val ue not
at the date of the notification under s.4(1)
of the Land Acquisition Act but the nmarket
value ‘at the date of declaration under s.6.
That is one of the safeguards provided under
the Act. "

10. Therefore, it would be clear that though decl aration

under sub-s.(2) of s. 126 is not nmade within three vyears
as prescribed under proviso to sub-s.(2) of s. 126, by nec-
essary inference it would be construed  that notification
under s. 125 does not | apse and fresh decl arati on nmade under
sub-s.(4) of s. 126 is valid, be it nmade after the Amendnent
Act came into force or the one nmade under the unanended Act
and three years had expired before the Anmendnent ~ Act has
cone into force. The Governnent was then clearly within its
power to have, published the declaration under sub-s.(2) of
s. 126 in the Oficial Gazette. This conclusion of ours
gets fortified fromthe consideration of the effect of s.
127, as interpreted by this Court in aforesaid case.

11. It is next contended by Dr. NNM Chatate that in appea
arising fromS.L.P. No.5251/90 since the award has not- been
made within two years fromthe date of the declaration under
sub-s.(2) of s.126, by operation of s. 11A of the Centra
Act, the notification published under s. 125 shall be deened
to have been |apsed and, therefore, the authorities are
devoid of jurisdiction to proceed further. W find no force

in the contention too. It is seen that the State
| egi sl ature anended the Act by the Amendnent Act and
introduced 3 years limtation for publication of t he

decl aration wunder sub-s.(2) of s. 126. 1In s. 128, it —had
expressly engrafted the provisions of ss. 16, 17 and 24  of
the Central Act as its part. In other words, wherever the
| egislature intended to apply the specific procedure or the
fetters in exercising the power as visualised by the Centra
Act, it did so specifically. After the Central Act 68 of
1984 has come into force, no attenpt was

25

taken by the State legislature to amend the Act introducing
or incorporating s. 11A of the Central Act as part of the
Act . Since the |legislature had incorporated specific
provisions of the Central Act, the necessary conclusion is
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that the legislature did not intend to apply the unspecified
provi sions of the Central Act to the exercise of power under

the Act. |In this behalf it is to be renenbered that there
is a distinction between incorporation and adoption by ref-
erence. If the legislature would have nmerely adopted the

Central Act, subsequent amendnents to that Act nade under
Act 68 of 1984 woul d have becone applicable per force.

12.1n Gauri Shankar Gaur v. State UP., 1994 (1) SCC 92, the
UP. legislature, while enacting UP. A was Evam Vikas
Pari shad Adhiniyam 1965, enacted s.55 and the schedule
annexed to the Act maki ng appropriate incorporation therein
of the provisions of the Central Act. It was contended that
as the Central Amendnent Act 68 of 1984 prescri bed
l[imtation of 3 years for publication of the declaration
under s.6, on expiry thereof, the notification under s.28 of

the  Adhiniyam stood | apsed. The correctness of t he
contention and the scope and anbit of s.55 read with the
schedul e was consi dered by one of us (K Ramaswany, J.).

After exhaustive consideration of the case law on the topic
in paragraphs 31-32, it was held that in legislation by
i ncorporation, the provisions of the former Act becomes an
integral part of the latter Act, as if it was witten wth
ink and printed in the later Act. It is not so in case of
adoption by reference. In such a case, when provisions in
the former Act are /repeal ed or anended, they cannot, unless
expressly made applicable to the subsequent Act, be deened

to be incorporated in it. The later Act is totally
unaffected by any anmendnment or repeal. \Whether a case is
one of incorporative or reference is to be judged from the
schene, | anguage enployed and purpose the statute seeks to
achi eve. If a later Act nerely makes a reference to the
earlier Act or existing law, it is only by way of reference
and all anmendnents subsequently nade will have effect,

unless its operation is saved by section8(1) of the Genera

Clauses Act or it is void under Art.254 of the Constitution

It was held in that case that s.55 of the Act read with the
schedule nerely incorporated the provisions of the Centra

Act and so, subsequent anendnents to s.6 of the Central Act
did not formpart of the Adhiniyamand they have no ‘effect
on the provisions of the Adhiniyam - Similar is the position
under the Act.

13. It is next contended that since no separate procedure
was prescribed by the Act for determ ning the conmpensation

by necessary inference, the Central Act was intended to  be
applied nutatis nutandis to the acquisition under the  Act.
He seeks support fromthe award nade by the Collector in
that behalf It is true that there is no express  provision
under the Act to determine conpensation for the |and
acquired under the Act . Ther ef or e, by necessary
i mplication, conpensation need to be determ ned applying the
principles in s.23 of the Central Act. But, there is a
di stinction between procedural and substantive provisions of
a; statute. Determ nation of conpensation by applying
appropriate principl es is rel at abl e to subst antive
provision, whereas nmaking of award within a prescribed
period is basically procedural. So, nmerely because s. 23 of
the Central Act would apply to acquisition under the Act, is
not enough to hold that what is

26

contained in s. 11-A wuld also apply. Further, what has
been provided in sub-s.(4) ,of s. 126 of the Act is «clear
indication that failure to nake the award within two years
fromthe date of the declaration under subs.(2) of s. 126 of
the Act, would not render the notification published under
s. 125 of the Act non-est.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

14. A Full Bench of the High Court recently considered the
guestion as to whether the Anendnent Act applies not only to
the proceedings which were pendi ng when the Amendrment was
brought into force but also to the proceedings initiated
afterwards in Shiorani v. State of Mharashtra, 1994 M. L.J.
182 1; and has opined that it applies to later proceedi ngs
al so. W are in agreenent with the reasoning and the
concl usion of the Full Bench, as this is clear even fromthe
opening part of sub-s.(4). Therefore, the Division Bench of
the Hgh Court was not right inits conclusion that the
Amendnent Act would apply only to the pending proceedings.
15. Al the appeals, except Cvil Appeal No.62/92, are
allowed; Civil Appeal No.62/92, however, stands dism ssed.
"The orders and judgnents of the High Court in the appeals
her eby al | owed are set asi de. Consequent |y, t he
notifications and the declarations which are subject natter
of those appeal s stand upheld. -~ The authorities would be at
liberty to proceed further in accordance with the |aw. No
costs.
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