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IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 294 COF 2003

SWAM NATHAN & ANR. .. APPELLANT( S)
VS.
STATE OF TAM L NADU .. RESPONDENT( S)

JUDGMENT

At about 9.30 a.m on the 5 April, 1994 A1l
Ranmasany cane to the wine shop of PW3 Mithu Selvin and
enquired if his uncle Velan was present in the w ne shop
At that tinme Pal ani sany deceased cane riding a bicycle and
dashed against A 1. The sanme evening at about 3.00 p.m
Pal ani samy was going towards the field of Al agesan and as

he was passing in front of the house of A 1., A 1 cane out



and shouted at him and thereafter lifted a stick and hit
him on the head. A 2 Swam nathan and A 3 Raman who were
standing close by picked up stones lying on the spot and
hit the deceased on the cheek and forehead respectively
The incident was witnessed by PW1 Narayanan. He went and
informed Ganesan, the brother of the deceased, and
thereafter returned to the place of incident and found that

Pal ani sany was dead. He accordingly |odged the report at
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Police Station Theevattipatti, and case under Section 302

was registered at about 4.30 p.m The dead body was al so

subjected to a post nortem exani nation and nine injuries

-2

were detected thereon, seven allegedly caused by a | athi



and two by stones. The Doctor also opined that the death
had been caused by a lathi injury and that the fatal injury
was injury No.1. The Trial Court relying on the evidence
of PW1 (Narayanan), the only eye-witness, convicted the
accused A. 1 under Section 304 Part |l and sentenced himto
undergo three years' rigorous inprisonnment. A.2 and A3
were convicted and sentenced for the sane offence and term

with the aid of Section 34 of the |PC An appeal was
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thereafter taken to the H gh Court which has confirned the

convi ction and sentence awarded by the Trial Court.

The present appeal has been filed by A2 and A 3
al one.

M. K K Mani, the | earned counsel for the appellants
has raised only one argunment before us. He has urged that
even accepting the prosecution story in its entirety the

vicarious liability under Section 34 of the IPC could not



be fastened on A 2 and A .3 as the facts did not indicate
S0. He has pointed out that the incident had happened all
of a sudden when Pal ani sam was passing by the house of A1l
and there was absolutely no pre-planning and that he too
had caused several blows after picking the lathi from the
spot. It has also been submtted that the common intention

on the part of A 2 and A 3 had al so not nmade out as they
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had conme to the spot by chance and there was no prior

neeting of mnds, and they had caused one sinple injury



each on the person of the deceased with stones picked up
from the site. He has accordingly submtted that the
conviction of the two appellants with the aid of Section 34
was not called for

W have heard the |earned counsel for the parties
and al so gone through the evidence. Concededly, as per the
post nortem report, injury No.1 on the person of the

deceased was the fatal injury and had been caused by A1l
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with a lathi. There is also no reference whatsoever to any

i nvol venent of A 2 and A.3 in the incident in the norning.
It appears that A.2 and A 3 who had been either passing by
or were near the spot picked up stones on the spur of the
nmoment and caused a sinple injury each. It is therefore
evident that A .2 and A 3 could not have had the know edge
of involvement of A1l in a situation where death could be

caused. We therefore feel that the conviction of A 2 and



A3 with the aid of Section 34 was not called for.

W accordingly allow the appeal and order their

acquittal . Their bail bonds shall stand cancell ed.
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Del hi ,
January 12, 2011.



