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ACT:

Constitution of /India-Article 30(1) Kerala Education
Rul es 1959-Rule 12(iii).

The right of ‘a. minority educational Institute-Wether
state can refuse a mnority educational institution from
admtting the girl students.

HEADNOTE

The appell ant opened a High School mainly for the
benefit of the students of the Christian community in the
year 1947. The necessary sanction was accorded by the Govt.
O Travancore. Only boys were adnitted in the school till
the end of the academc year 1971-72. In the  subsequent
year, the nanagenment constructed building in the schoo
conpound to provide acconodation for girl students. The
Manager applied to the Regi onal Deputy Director ~ for
permssion to admt girl students in the school. The
regional Deputy Director refused to give sanction for
admi ssion of the girl students. The main ground of refusa
was that the school was not opened as a mixed school and
that the school had been running purely as a boy' s schoo
for 25 years. Another reason given was that there was
facility for the education of the girls of the locality in a
near-by girls school which was established by the Mislins
and was also a minority institution. An appeal filed before
the educational authority failed.

Under rule 12(i) of Kerala Education Rules, 1954 al
primary schools are deemed to be mxed schools and the
adm ssion thereto shall be open to boys and girls alike.
Under the special circunstances the Director nmay exenpt
particular institutions so that adm ssion thereto night be
restricted to boys or girls. Rule 12(ii) provides that
admi ssion to schools which are specifically recognised as
girls’ schools shall be restricted to girls. However, the
Director has power to enpower boys below 12 years up to 7th
standard to be admitted. Rule 12(iii) provides that the
girls my be admitted in schools for boys if in the town
there are no girls’ schools.

The appellant filed a wit petition in the H gh Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

chall enging the order of the educational authorities. The
Hi gh Court canme |lo the conclusion that since only boys were
admtted in the school for a Long time the self-inposed
restriction by the managenent mmde it a boys’ school and
that the authorities have powers wunder rule 12(iii) to
prevent the school fromadmtting the girls. The H gh Court
held that the basis of the rules was that as far as possible
girls should be given education in girls’ schools only and
that it was in the nature of regulation for discipline.

Al'l owi ng the appeal the Court,
610
N

HELD: (1) The anmbit = and content of Art. 30 of the
Constitution has been the subject matter of consideration
and pronouncenment by this Court in several decisions. [614
Al

In Re The Kerala Education Bill 1957, [1959] SCR 995;
The Ahenmdabad St. Xaviers College Society & Anr. etc. v.
State of @Qujarat & Anr. [1975] 1 SCR 173 referred to.

The right conferred on-the religious and |inguistic
mnorities to —adm nister educational institutions of their
choice is not an absolute right. The right is not free from
regul ation. Just as regulatory mneasures are necessary for
mai ntai ning the educational character and content of
mnority institutions, simlarly regulatory neasures are
necessary for ensuring orderly, efficient and sound
admini stration of | the school in the matter of maintaining
di scipline, health, norality and so on and so forth. [615 A-
a

(2) The dom nant object of rule 12 is not for the sake
of discipline or norality. Any appreciation of the
deterioration in the noral standard of° Students, if co-
education is permtted in secondary schools, does not seem
to be the main basis of the rule, although it nmay be a
secondary one. [615 E-F]

(3) The self-inposed restriction by the managenent in
vogue for a number of years restricting the adm ni'stration
for boys only is wholly insufficient to cast a | egal ban on
themnot to adnit girls. Wile granting the perm ssion for
opening the school no restriction was inposed for not
admtting any girl student.. |If the successor schoo
authorities wanted to depart from the sel f inposed
restriction, they could only be presented from doing so on
valid, legal and reasonable grounds and not other vise. The
perm ssion in the present case was refused in the interest
of the existing Muslim Grls’ School. |If the basis of the
rule is that girls should get instructions in girls’ schoo
then the rule violates the freedom guaranteed to. the
mnorities to admnister the school of its choice. However,
that is not the dominant object of the rule. The Christian
conmunity in the locality wanted the girls to receive their
education in their school. If rule 12 widely interpreted has
enpowered the government to prohibit a mnority school from
admtting girl students for the benefit of another girls’
school, it crosses the barrier of regulatory neasures and
cones in the region of interference with the adm nistration
of the institution, a right which is guaranteed to the
mnority wunder Art. 30. The rule, therefore, nust be
interpreted narrowly and should be held not applicable to
mnority educational institutionin a situation Ilike the
present one. The Court. therefore, quashed the order of the
Educati onal authorities. [615 G H, 616 A-F]
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JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 927 of
1976.

Appeal by Special Leave fromthe Judgnent and order
dated 5-3-76 of the Kerala High Court in OP.. No 2469/ 74.

V. M Tarkunde, Frank Anthony, R Satish and E. C
Agrawal a for the appellant.

K. T. Harindernath and K. R Nanbiar for Respondents 1-
3.

A. S. Nambiar, Ms. Pushpa Nanmbiar and M ss M Poduva
for Respondent No. 4.

611

Frank Anthony, R Satish, and E. C Agarwala for the
Intervener Fr. Powathil.

The Judgnent of the Court was delivered by

UNTWALI A, J.-This is-an_ appeal by special |eave from
the judgment of the Kerala H gh Court dismssing the
appel lant*s wit~ application for quashing the order dated
June S, 1973 of the Regional Deputy Director of Public
I nstructi'on, Trivandrum and the order dated May 2, 1974 of
the District ~Education officer issued pursuant to the order
aforesaid of t he Regi onal Deput y Director. The
constitutional question involved in this appeal is about the
vires of Rule 12(iii) of Chapter VI of the Kerala Education
Rul es, 1959, hereinafter called the Rules. The question is
whet her the said rule is violative of ‘Article 30(1) of the
Constitution.

In the year 1947 Dr. AL G Pereira, a retired Medica
of ficer, opened a H gh School at Kaniyapuramminly for the,
benefit of the students of the  Christian ~community. The
sanction of the then Government of Travancore for opening
the School was accorded to him by letter dated 21st
February, 1947, Ext. P-1. Subsequently the School was
transferred to the Trivandrum Roman Catholic Diocese. For
the last nore than 25 years the School was adm ni stered by
this Diocese. The appellant is the corporate Manager of the
School s bel ongi ng to the Roman Catholic D ocese of
Trivandrum It is not in dispute that as a matter of fact
only boy students were adnmitted ill the School till the end
of acadenic year 1971-72. In the year following the
managenent built a separate building in the School conpound
to provide acconmpdation for girl students.  The Manager
applied to the Regional Deputy Director for permission to
admt girl students in the School, although according to his
case, it was strictly not necessary to do soin law By
letter dated June 5, 1973 Ext. P-2 the 'Regional” Deputy
Director refused to give sanction for adm ssion of the girl
students. The main ground of refusal of ‘the sanction
contained in the said letter is that St. Vincent's / High
School , Kani yapuram the School in question, was not opened
as a mxed School, that is to say, for inparting-education
both to boys and girls and that "the School had been running
purely as a boys’ School for the |last nore than 25 years.
where is also facility for the education of the girls of the
locality in the near girls School situated within a radius
of one nmile." As nentioned in the letter, the Manager of
Musl im Hi gh School, Kaniyapuram which was a girl’s Schoo
said lo be situated within a radius of one nmile fromthe
School in question seens to have objected to the grant of
perm ssion for admission of girl students in the St
Vincent’s High School. The girls’ School was
612
established by the Mislins and was also a mnority
institution wthin the neaning of Article 30 of the
Constitution. The appellant filed a revision before the
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State Governnent fromthe order of the Regional Deputy
Director and pending revision many girl students were admt-
ted in the School. The District Education officer wote the
letter dated 2-5-1974, Ext. P-4 to the authorities of the
St. Vincent’s High School that since the adm ssion of girl
pupils had been prohibited by the Regional Deputy Director
no girl should be admtted in the School. The appellant,
t hereupon, chall enged the orders of the educati ona
authorities by filing a Wit Petition in the Hi gh Court.

In the judgment under appeal the High Court has said
that. although girls School has been defined in Rule 6 of
Chapter Il of the Rules, a boys’ School is not defined
either in The Kerala Education Act, 1958, hereinafter to be
referred to as the Act, or in the Rules, since only boys
were, admitted in the “School for along time the self-
i nposed restriction by the managenent nade it a boy’'s
School . The authorities of the School could be prevented
fromadmtting the girls in the School under Rule 12(iii) of
Chapter VI' of the Rules, even though a separate buil di ng has

been constructed for them in the same conpound. |In the
opi nion of the H gh Court, to quote its |anguage: -
"The basis of the rule seens to be that it will be

better for the girls “to get instruction in girls’
schools as far as possible; and if thereis a girls’
school why the parents of the mnority community should
insist on adnmission of the girls in boys" school is
ununder standable. By the tine the child reaches the
secondary school stage it would have grown up a little.

At that age to keep them -under proper = guidance and

discipline the rule is made that they should as far as

possi bl e be given education in girls’ Schools only.

This is only in the nature of a regulation for

discipline and norality. It does not interfere with the

power of administration of an educational institution
by a mnority conmunity."

There is no dispute that the School was an existing
School within the meaning of Section 2(3) of the Act. Thus
within the permssible limts wi t hout violating the
protection given to a mnority institution under Article 30
of the Constitution, the Act and the Rules cane to govern
this School also. As already stated, there is no-definition
of a boys’ School either in the Act or the Rules. But in

Rule 6 of Chapter Il it has been provided-"Schools where ad-
613

mssion to sonme or all of the Standards ~is restricted to
girls shall be known as Grls’ Schools." Rule 12 in Chapter

VI reads as follows: -

"Adm ssion of Boys into Grls’' Schools: -

(i) All Primary Schools (Lower and Upper) shall be
deened to be mi xed Schools and admi ssion thereto shal
be open to boys and girls alike. But under - specia
ci rcunst ances the Director nmay exenpt particul ar
institutions from this rule so that adm ssion thereto
m ght be restricted to boys or girls and in the absence
of such special circunstances the Director may w t hdraw
such exenpti on.

(ii) Admssion to Secondary Schools which are
specifically recognised as Grls’ Schools shall be
restricted to girls only, but the Director may issue a
general permission to boys below the age of twelve to
be admtted to classes not higher than Standard VII in
particular Grls' Schools provided there are no Boys’
Schools in the locality. But such boys on conpleting
the-age of twelve shall not be allowed to continue in
such schools beyond the school year in which they
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conpl ete the age of twelve.

(iii) Grls may be admtted into Secondary School s
for boys in areas and in towns where there are no
Grls’ Schools and in such cases adequate arrangements
should be mde for the necessary convenience. The
adm ssions will be subject to general permni ssion of the
Director in particular Boys' Schools which wll be
specified by him™"

The | anguage of clause (i) indicates that in al
Primary Schools admi ssion shall be open to boys and girls
ali ke and such Schools shall be deemed to be ni xed School s.
But it is open to the Director to exempt a particular
institution from this Rule neaning thereby that if the
School authorities so want, they may run the school for the
adnmi ssion of the boys or the girls only. Simlarly clause
(ii) of Rule 12 suggests that adm ssion to Secondary School s
whi ch are specifically recognised as Grls’ Schools shall be
restricted to girls only, but with the perm ssion of the
Director boys  below the age of twelve may be admtted. The
purport  of ~inpugned clause (iii), however, is to enable the
Director to permt the admission of girls into Secondary
School s for boys in areas and towns where there are
614
no girls’ Schools. 1n other words if there are other girls’
School s perm ssion/ may be refused for admi ssion of the girls
in a School which has been run for inparting education to
boys only.

The anbit and content of Article 30 of the Constitution
has been the subject matt er of consi derati on and
pronouncement by this Court -in-several decisions starting
fromln Re The Kerala Education Bill, 1957(1) and endi ng
with 9 Judges’ Bench decision of this Court in The Ahnedabad
St. Xaviers College Society & anr. etc. v. State of Cujarat
& anr.(2) In State of Kerala, etc. v.~ Very Rev. Mther
Provincial, etc.,(3) Hidayatullah, CJ., speaking for the
Court has said at page 740: -

"There is, however, an exception to this and it is
that the standards of education are not a part of
managenment as such. These standards concern the body
politic and are dictated by  considerations of the
advancenent of the country and its people. Therefore,
if universities establish syllabi for exam nations they
nust be followed, subject however to special subjects
which the institutions nay seek to teach, and to a
certain extent the State may also regulate the
conditions of enploynent of teachers and the health and
hygi ene of students. Such regulations. do  not bear
directly upon nanagenent as such although they. may
indirectly affect it. Yet the right of the State to
regul ate education, educational standards and allied
matters cannot be denied. The mnority institutions
cannot be allowed to fall below the standards of
excel | ence expected to educational institutions, or
under the guise of exclusive right of managenent, to
decline to follow the general pattern. Wile the
nmanagenent nmust be left to them they nay be conpelled
to keep in step wth others. These propositions have
been firmy established in the State of Bombay V.
Bonbay Education Society-(1955) 1 S.C R, 568; The
State of Madras v. S.C. Dorairajan, (1951) S.C R 525;
In re the Kerala Education Bill 1957-(1959) S.C.R 995;
Si dharaj bhai v. State of Gujarat-(1963) 3 S.C. R . 837;
Katra Education Society v. State of UP. & Os.-(1966)
3 SSCR, 328; Gujarat University, Ahnmedabad v. Krishna
Ranganat h Mudhol kar and ors.-(1963) Suppl. 1 S.C R 112
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and Rev. Father W Proost & ors. v. State of Bihar-

(1969) 2 S.CR, 73. In the last case it was said that

t he

(1) [1959] S. C R 995

(2) [1975] 1 S. C R 173.

(3) ['971] I S. C R 734.

615

right need not be enlarged nor whittled down. The

Constitution speaks of administration and that nust

fairly be left to the minority institutions and no

nore."

In the case of St. Xaviers College, Ahnedabad (supra) the
majority decision, although by separate judgnents, has
converged to the view that the right conferred on the
religious and i nguistic mnorities to admi ni ster
educational institutions of their choice is not an absolute
right. This right is not free from regulation. Just as
regul atory measures are necessary for mmintaining the
educational character and content of minority institutions,
simlarly regul atory neasures are necessary for ensuring
orderly, efficient and sound admi ni stration of the School in
the matter of maintaining discipline, health, norality and
norality and so forth. Even'the two | earned Judges differing
fromthe mpjority on some of the aspects of the matter under
consi deration before this Court in St. Xaviers Coll ege case
did not depart from this fundanental « principle. The
difference was mainly in the application of the principle in
relation to sone of 'the provisions of the inpugned Statute.
As sunmed up by Das C. J., in the Kerala Education Bill case
(supra), the right to adm nister an educational institution
of their choice by a mnority cannot nmean a right to
mal adm nister. OF course in the application of the salient
principles nentioned above opinions have differed from case
to case and may differ.

Let us examne the constitutionality of Rule 12(iii)
contained in Chapter VI of the Rules and the validity of the
i mpugned orders contained in Exts. P-2 and P-4. The dom nant
object of the said Rule does not seemto be for the sake of
di scipline or norality. Any apprehension of deterioration in
the noral standards of students if co-education is permitted
in Secondary Schools does not seemto be the main basis of
this Rule, although it may be a secondary one. The very fact
that girls can be admtted into a boys school situated at a
pl ace where there are no girls’ school in the town or the
area leads to this conclusion. It is to be renenbered that
no category of a school as a boys’ school is specified in
the Act or the Rules. Nor was our attention drawn to any
provi sion enabling the educational authorities to force the
school authorities to admit girls in a school . where they
don't want to admt them The self inposed restriction by
the management in vogue for a nunber of years restricting
the admission for boys only, per se, is wholly insufficient
to cast a legal ban on themnot to admit girls. The ban
provided in Rule 12(iii) as already adverted to is of a very
limted character and for a limted purpose. Perm ssion was
granted to Dr. Pereira for opening the school in 1947
616
as a High School. No restriction in terns was inposed for
not admitting any girl students. If the successor schoo
authorities wanted to depart from the sel f-i nposed
restriction, they could only be prevented from doing so on
valid, legal and reasonabl e grounds and not otherwi se. As is
apparent from the inpugned order dated 5-6-1973 of the
Regi onal Deputy Director of Public Instruction as also from
the passage of the Hgh Court judgnent which we have
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extracted above the perm ssion sought for by the appell ant
for admssion of girls inthe St. Vincent's School was
refused not on the ground of any apprehended deterioration
of norality or discipline but mainly; or perhaps, wholly in
the interest of the existing Mislim girls’ school

r espondent No. 4, in the locality. The basis of the Rule,
as remarked by the H gh Court, seens to be "that it will be
better for the girls to get instructions in girls’ schools
as far as possible.” |If that be so, then clearly the Rule
violates the freedom guaranteed to the mnority to
adm ni ster the school of its choice. But, as already stated,
in our opinion this is not the dom nant object of the rule.
The Christian comunity in the locality, for various reasons
which are not necessary to be alluded to here, wanted the
girls also to receive ~their education in this school and
specially of their comunity. They did not think it in their
interest to send them to the Muslimgirls school which is
an educati onal institution run by the other mnority
conmunity., In-that view of the natter the Rule in question
in its wide anplitude sanctioning the wthholding of
perm ssion for~ adm ssion or girl 'students in the boy’'s

mnority school is violative of Article 30. If so wdely
interpreted it crosses the barrier of regulatory neasures
and cones in the regi on of interference wth the
adm ni stration of the institution, a . right which is

guaranteed to the mmnority wunder Article 30. The Rule,
therefore, nust be interpreted narrowy and is held to be
i napplicable to a mnority educational institution in a
situation of the kind wth which we are concerned in this
case. W do not thinkit necessary or advisable to strike
down the Rule as a whole but do restrict its operation and
nake it inapplicable to a mnority educational institution
ina situation like the one which arose in this case. It
follows, therefore, that the inpugned orders dated 5-6-1973
and 2-S-1974 passed by the Regional Deputy Director and the
District Education officer respectively are bad and invalid
and nust be quashed.

In the result, we allowthis appeal and set aside the
j udgrment and order of the High Court and grant the relief to
the appellant to the extent and in the nmanner indicated
above. In the circunmstances, we make no order as to costs.
P.H P. Appeal all owed .
617




