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In respect of a dispute arising out of a nmobney claim
made by the appellants against respondent the matter was
referred to arbitration. The reference was entered into in
January 1983. The arbitrators published their award on
15.2.1986 which, after setting out certain matters ' which
were prelimnary in nature, inter alia, stated as under :-

VW J.C Shah and P.S. Subramani am Arbitrators
appointed by the parties do hereby award and order that the
Conpany (Indian Cenents Ltd.) do pay to Star Construction
and Transport Conpany Rs. 65,00,000 (in words Rupees Sixty
Five Lacs) in full and final settlenment of the claimof Star
Construction and Transport Conpany with interest at the rate
of 9(nine) per cent per annum fromthe date hereof; ~and we
further award and declare that all the disputes referred to
by the parties under the claimnade by the Star Construction
and Transport Conpany and denied by the Indian Cenents Ltd.
are finally disposed of by this Award and that no part of
the claim remains undeterm ned; and we further award and
order that each party to bear its respective cost of and
incidental to the arbitration proceeding including its share
of the anmount of rermuneration paid by it to the Arbitrators.

Made this 15th day of February, 1986 at Bombay, in
t oken whereof the Arbitrators have subscri bed their
signatures which are duly attested.

The award was filed in court on 15.4.1986 in O P. No.
174 of 1986 under Section 14(2) of the Arbitration Act, 1940
(hereinafter referred to as the Act). A decree was passed
in terns of the award under Section 17(1) of the Act.
Thereafter, the respondent by its letter dated 8.8.1986 paid
a sum of Rs. 49 lacs while withholding a sumof Rs. 16
lacs which is stated to be noney clains due to it in Suit
No. C.S. 246 of 1984 and C.S. 315 of 1984, although this
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was disputed by the appellants in their letter dated
5. 8.1986. It was stated therein that a Reconciliation of

Account had been furnished to the arbitrators showing an

anmount of about Rs. 16 lacs clained to be due fromthemin
respect of which they had instituted the said two suits.
The respondent contended that the issues before the
arbitrators by way of several clains recorded in the award
which the arbitrators had settled did not take into account
noneys received by the appellants fromit as advance and
noneys paid by themon their behal f and which stand to their

credit and accordingly credit should be given thereto. In
the two pending suits applications were filed under Order
XXI'I'l, Rule 3 of the Code of Civil Procedure to record the

satisfaction of the suit claimand dismiss the suit wth
other incidental reliefs. The |learned single Judge of the
Hi gh Court who was dealing with the suits passed a judgnent
on 17.4.1989 allow ng the applications by holding that it
was at the instance of the respondent that the claimin the
suit was brought in before the arbitrators on 8.2.1986 and
el ected to claimthis set off i mediately under the award to
be pronounced whi ch was not opposed by the appellants and,
therefore, under these circunstances, instead of an award of
Rs. 81 lacs, an award of Rs. 65 lacs was nade. On appea
the Division Bench of the H gh Court reversed the judgnent
of the Ilearned Single Judge by holding that whether there
was a settlenent or not between the parties is a natter to
be decided as an issue in the suit and that the award per se
cannot be considered as having resulted in a settlement of
suit clains.

The principal objection raised on behalf of the
respondent is that the two applications filed under O der
XXI'l'l Rue 3 CP.C. could not be maintained. It was also
di sputed that the anmounts clainmed in the suits related to
the agreement dated 27.7.1979 which was not the subject
matter of arbitration. 1t was contended that the  subject
matter of the suits could not be the subject matter of
arbitration wthout further subnission by the parties
requesting the arbitrators to include the said matter and
factually there was no such submission. The learned single
Judge considered the case on the original statenents filed
by the respondent before the arbitrators. ~The claimin suit
C. S No. 315 of 1984 was for recovery of a sum of Rs.
19, 75,821. 60 together with interest on Rs. 14,55, 625.08 and
the costs. The claimin the plaint conprised of a sum of
Rs. 9, 20, 452. 17 being the difference between the val ue of
the assets taken over by the respondent and the anobunt was
stated to be due fromthe appellants to the respondent which
formed the subject matter of the agreenent dated 27.7.1979
and a sumof Rs. 5,35,172.91 was said to be the Lliability
of the appellants on account of accrued and unavailed | eave
of the worknen enployed by the appellants. Qher suit C S
No. 246 of 1984 was filed for recovery of a sum of Rs.
1,53,812.50 with interest at 12% per annum fromthe date of
plaint and for costs. The claimof the respondent is that
this anmount represented the notor vehicles tax denanded by
RT.O Salem for the period from1.4.1974 to 31.3.1982
According to the respondent, the amount was payable by the
appel l ants and the respondent was obliged to pay it when the
permts for the vehicles were transferred to it. It is
after the decree in terns of the award was passed that the
appel | ant s wote a letter to the respondent wi t hout
prejudice referring to reconciliation statenent of account
filed by the respondent before the arbitrators showi ng an
amount of Rs. 16 lacs claimed to be due fromthe appellants
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and proposing that the respondent should pay a sumof Rs.
49 | acs being approximately the amount decreed in O P. No.
174 of 1986 | ess the anpunt clained by the respondent. The
appel l ants al so wundertook that on such paynent being made

they would not execute the decree till these two suits are
di sposed of or the matter is settled in a manner acceptable
to both parties. This proposal was accepted by the

respondent without prejudice and along with a letter dated
8.8.1986 a cheque of Rs. 49 lacs was sent by the respondent
to the appellants. |In that letter it was nade clear that in
respect of anmpunts settled by the arbitrators the clains in
the two suits were not included in the settlenent arrived at
by the arbitrators. The appellants suggested that both the
parties or their advocates should obtain clarifications from
the arbitrators as to whether or not the amount shown by the
respondent as due to it in the statement of reconciliation
of accounts filed before the arbitrators had been adjusted
by them in awarding the sumof Rs. 65 lacs to the
appel | ant s. The respondent did not agree to the suggestion
as in its opinion there was no scope for obtaining any
clarification fromthe arbitrators as there was no anmbiguity
with regard to the issue before them The stand of the
respondent is clear that the arbitration did not pertain to
the agreenment dated 27.7.1979 but only the matters arising
under the agreement dated 20.8.1974. An affidavit of Shri
P.S. Subramani am lyer, one of the arbitrators and two
documents were filed which are zerox copies of t he
statenments filed by the respondent before the arbitrators on
8.2.1986. As the original statements filed before the
arbitrators were also producedin the suit-with all other
records of the arbitrators, the |earned single Judge did not
rely upon the affidavit of Shri P.S. Subramani am lyer as he
had not been exani ned before the court and he ignored the
sarne. However, the | earned Judge proceeded to consider the
case on the basis of the original statenents filed by the
respondent before the arbitrators which have been produced
in the court along with O P. No. 174 of 1986 and a |letter
dated 1.2.1986 witten by Shri S.  Padmanabhan, who was one
of the advocates appearing for the respondent, to the effect
that the respondent had worked out loss at Rs. 72.51 |lacs

subj ect to adjustnent of anmounts payable and receivable. It
was also stated that itenms marked 9B to 9E could not be
accepted in working out the basis for any conprom se. The

| ear ned Judge proceeded to anal yse the statenent  of
reconciliation of account which referred specificallyto a
sum of Rs. 9,20,452.17 which is one of the anpunts clained
in suit CS. No. 315 of 1984 and the other anpunt cl ai ned
for | eave wages as Rs. 5,35,000/- which are set out in para
6 of the plaint in CS. No. 315 of 1984. Wth reference
to the claimin CS. 246 of 1984 the anmpunt was split into
two paras in the statement. A sumof Rs. 30, 000/ - was
shown as paid to RT.O towards differential tax and the
bal ance of Rs. 1,53,812.50 was shown as a separate ‘entry
tax arrears in respect of vehicles taken over from the
appel l ants paid on 28.6.1982. Thus, the | earned Judge cane
to the conclusion that the anbunt claimed in the two suits
found place in the statenent of reconciliation of account.
The |earned Judge thereafter referred to proceedi ngs dated
8.2.1986 in which the list of documents attached to the
ori gi nal petition subm tted during the arbitration
proceedi ngs and the description given in the list attached
to the original petition contained 21 items The |ast of
which is further docunents of claimant and respondent
conprom se proposal and reconciliation of Accounts by
respondent . On this basis, the |learned Judge found that it
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was clear that the arbitrators have taken into account the
st at enent of reconciliation of account filed by the
respondent before passing the award. The |earned Judge
proceeded to observe that the arbitrators would not have
taken the statenents on record but returned the same to the
respective parties and proceeded without any reference to
the said statement and, therefore, the respondent was taking
undue advantage of the fact that the award is a non-speaking
one. The |earned Judge relying upon the decision of this
Court in Snmt. Santa Sila Devi and another v. Dhi rendr a
Nath Sen and others, AIR 1963 SC 1677, held that the award
finally disposed of all the matters in difference inasmuch
as there is an express declaration by the arbitrators to
that effect and no part of the claimrenmained undeterm ned.
The |earned Judge al sogave further findings that when the
appel  ants had approached the arbitrators with a particul ar
claim and the respondent in defence put forth its claim
arising out of the same contract but crystalised to a | arge
extent | by the agreenent dated 27.7.1979 which, in fact, set
off before the arbitrators there was no necessity for
subm ssion_of  a fresh orindependent reference, nuch |Iess
through court and relied upon the following passage in
Russell on Arbitration, 9th Edn, at pages 102 and 103 : -

It has been/often held that a submission by A and B
of the one part and C of the other, of all nmatters in
di fference between them authorises the arbitrator to decide
on all matters that either of the two has against the third
jointly or severally, such as an action by A alone against

C on the ground that the words are to be t aken
di stributively. This view was adopted in the Court of
Exchequer and affirned in the Exchequer~ Chanber Six
partners by two bonds subnitted to arbitration all  matters

relating to their trade. By the one bond three of them
becamre jointly and severally bound to the other three to
obey the award as to all matters between the partners or any
of them But the second bond the latter three became bound
to the former three in like manner. It was held'that the
arbitrator was authorised to award on a matter in dispute
between two co- obligators only, on the ground that the
reference was of all nmatters between themor any of them
Wnter v. Wite (1819) IB & B 350.

A reference of all matters in difference gives  an
arbitrator power over all matters down to the period of the
submi ssi on, but does not except under. very speci a
ci rcunmst ances, enable himto award on future and contingent
clains, or to give damages in respect of noney demands
becoming due after the date of the subm ssion, though
pursuant to an agreenent nade previous to it, or indeed
respecting any subjects of dispute arising after the
ref erence.

Even if the subm ssion be of all differences and of
anything in anywi se relating thereto these latter words do
not extend the power of the arbitrators to matters which
though relating to the existing differences, arise after the
date of the subnission nor do they authorise the cal cul ation
and awardi ng of interest subsequent to that date.

The parties nmay, however, if they please give the
arbitrator power to determ ne on contingent clainms, or on
matters in dispute or demands arising after the date of the
subm ssion and this course has often been perused.
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The | earned Judge, therefore, held that it was open to
the arbitrators to arbitrate the sane. Alternatively, the
| earned Judge proceeded to state that even if the reference
was limted, it was open to the parties to enlarge the scope
thereof as it was not a reference nade by a court. The
statenments in witing filed by the parties before the
arbitrators were sufficient to serve the purpose and the
absence of signature of any representative of the respondent
does not at all matter. The |earned Judge al so proceeded to
consider that the respondent had elected to claimset off
before the arbitrators and having chosen to work out that
remedy it is not open to the respondent to pursue the sane
by ignoring the award. It was held that the respondent
having obtained the benefit under the award, nanely, the
adj ustment of the ampunts due fromthe appellants as agai nst
the ampunts found payable to the appellants, it is not open
to the respondent to - challenge the validity of the award in
the proceedings, particularly when the appellants had not
rai sed any objection to a decree being passed by the court
in terns _of “the award.  Appeals were filed before the
Division Bench of the H gh Court by the respondent, which
were allowed relegating the parties to thrash out the
guestion whether thereis a settlement or not between the
parties is a matter to be decided as an issue in the suit
and that the award per se cannot be considered as having
resulted in a settlement of the suit claim -~ These appeals
are directed against that order of the Division Bench of the
H gh Court. Shri F.S Nariman, learned senior Advocate for
the appellants, submtted that if the conclusion is that the
award has resulted in-a settlement of the suit claim the
court ought to have given a finding that  there was a
settl enent between the parties and hence nothing remains in
the suit to be decided. He focussed his attention nostly to
the question that the award on the face of it indicates the
settlenent of the suit claim . To support this proposition
he heavily relied upon the view expressed by the |earned
Single Judge while disposing of the suits on the basis of
the applications filed wunder Oder XXIll, Rule3 CPC to
whi ch we have nmade el aborate reference. He subnitted that
the fact is that the reference to the arbitrati on was mnade
in pursuance of clause 24 of the agreenment dated 20th
August, 1974 as a private reference validly made without the
intervention of the court. He submits that clause 24 is
very wide in its terns to include all questions of
di fference what soever touchi ng upon the agreement or subject
matter thereof or arising out of or in relation thereto and
whether as to construction of the agreenment or otherw se.
Wen the appellants approached the arbitration wth a
particular claim the respondent in defence thereto put
forward its claim arising out of the same contract but
crystallised to a large extent by the agreenent | dated
27.7.1979. The | ater agreement between the parties emnerged
only out of the earlier contract which was the foundation of
the transacti on between the parties. The respondent pleaded
only a set off or a counter-claimbefore the arbitrators
while defending the claimput forward by the appellants.
Thus there was no necessity for submission of a fresh or
i ndependent reference and nuch |ess through a Court. The
fallacy in this approach is that when the reference was made
in respect of the disputes arising out of the agreenent
dated 20.8.1974 and those disputes had to be settled no
claimby way of set off or a counter-claimwas raised by the
respondent herein. It is only at the last stage of the
proceedings a reconciliation statenent is stated to have
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been filed which, it is said, has reference to certain
claims made in the two suits and those clains are stated to
have been taken into consideration in the non-speaki ng award
in deciding the clainms of the parties by the arbitrators.
In the case of a non-speaking award, trite to say that the
mental process of the arbitrators in reaching the concl usion
cannot be gone into or examned as the sane are not
disclosed in the award. Therefore, to glean into the ninds
of the arbitrators to find out whether they included the
claims stated to have been nade in the reconciliation
statement is a very torturous process, not an easy one,
hazarded with too many difficulties. To get out of such a
gquagm re Shri Nariman very astutely contended that there was
a reference to the docunents filed in the case and the
reconciliation statenent is one such which was al so produced
before the court when the award was filed for passing the
decree in terms thereof which would indicate that this was
present” to the mnds of the arbhitrators. Wether it is so
or not can only be inagined and not definitely inferred from
the facts. ~Therefore, this line of reasoning adopted by the
| earned Single Judge does not appeal to us nor are we
impressed with the alternative view taken by himthat even
assum ng that the scope of the original reference was

l[imted, it was open to both parties to enlarge the same
before the arbitrators as it was not a reference made by a
court. Even if it were so, there is no way of finding out

the rationale on which the arbitrators passed the award.
Though it may have been permissible to refer such a dispute,
whet her in fact done so, is thequestion. That is a matter
which 1is under serious dispute between the parties. Shr
Nari man pointed out the conflict in decisions inrelation to
the question whether the matters in difference in a pending
suit can be referred to the arbitration w thout the order of
the court and when the same would result in settlenent of
claimin the suit. However, that aspect al so does not arise
for consideration at this stage of ‘the proceedings. W my
also notice that the learned Single Judge is of the view
that the respondent having taken advantage of the / award
which, in fact, took note of the reconciliation statenent
they are estopped from contending that there is no
signi ficance of the suit clains ~in the arbitration
pr oceedi ngs. Again, this view proceeds on the basis of
award being made after taking note of the reconciliation
statenent, which conclusion we have pointed out to - be
sl i ppery. Hence this aspect also does ~not -assist the
appel | ant s.

In this <case, applications are filed under Order
XXIl'l, Rule 3 CPC. This rule is a provision for making a
decree on any |lawful agreenent or conpromi se between the
parties during the pendency of the suit by which'claim is
satisfied or adjusted. The agreement, conpromnse or
satisfaction nay relate to the whole of the suit or part of
the suit or it may also include matters beyond the subject
matter of the suit. But Rule 3 clearly envisages a decree
being passed in respect of part of subject natter on a
conpr omi se. Whet her in fact there has been conpronise or
adjustrment of the suit claimor any part thereof is itself
put in dispute in this case. Unless it is clearly
established that such accord or conprom se has been entered
into between the parties, the powers under Order XXl Rule
3 CPC could not be exercised. The respondents case is that
the claimmade in the suit were never before the arbitrators
in any form and even the figures nentioned in the
reconciliation statenment also do not pertain to the suit
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claimand the scope of reference to the arbitrators does not
enable themto make an award on that aspect of the matter.
Those objections have to be dealt with appropriately on ful
trial. That is the course now adopted by the Division Bench
of the Hgh Court. Although many other argunents were
addressed before us as to the scope of the proceedings
before an arbitrator as to howin the course of arbitration
additional claims can be raised before them and an
adj udi cation thereof, if results, an award is binding on
parties. These aspects also do not help the appellants in
any manner for we find that there nmust be factual foundation
for those clainms and established in the course of a trial
Uni nfluenced by the views of the Division Bench we have
exam ned the correctness of the order of the |earned Single
Judge mmde in the two suits on applications filed under
Oder XXIIl Rule 3 CPC and we are clearly of the opinion
that the order of the learned Single Judge cannot be
sust ai ned. The~ Divi'sion Bench of the Hi gh Court has not
shut out the case put forth by the appellants but only
rel egated the parties to work out their respective rights in
an appropriate manner in the course of a suit. Ther ef ore,
we find no nmerit in these appeals and the sane shall stand
di sm ssed. The parties shall bear their own costs.




