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The appel |l ants herein are the manufacturers of forged
steel products which was assessable to central excise duty under
Tariff Item 26AA(ia). On the introduction of Tariff Item68 in
the first Schedule to the Central Excises & Salt Act, 1944 (the
Act) w.e.f. 1.3.1985, a question arose whether the said product
manuf actured by the appellants by forging becane liable for
further duty under Tariff Item 68 because after the forging, the
appel l ants are said to have subjected this product to certain
ot her manufacturing processes like polishing and trinmng to
nake the product suitable for its ultimate use. This dispute
bet ween the appellant and the Revenue had a chequered career
goi ng through the process of appeals, revision, wit petition
bef ore the Del hi Hi gh Court, then a remand, another round of
appeal before the authorities and then ultimtely another appea
to the Central Excise & Gold (Control) Appellate Tri'bunal ('the
tribunal’) which was by then constituted, and fromthere to this
Court by way of this statutory appeal. Thus, this litigation
whi ch started by virtue of an order made by the Assistant
Col l ector on 21.1.1976 is now before us in the year 2002.

Before the tribunal, two questions arose for
consi deration. They are: whether the products nanufactured by
the appellants are classifiable under Tariff Item68 2 1f so, the
demand nade by the revenue for collection of duty under that
head was within the period of limtation. A Bench of the
tribunal which heard the appeal, could not cone to a unani nous
deci sion on these questions. The Judicial Menber cane to the
concl usion that the Departnment was right in classifying the
goods under Tariff Item 68 while the Technical Menber was of
the opinion that the matter should be remanded to the | ower
appel | ate authority for deciding the classification of the
products after taking into account the entire material brought on
record by the appellants before the appellate authority and not
by merely relying on the judgnment of Del hi Hi gh Court.

In regard to the question of limitation, the Judicia
Menber held that even though the order of the Assistant
Col | ector dated 22.1.1976 was not provisional but final, even
then certain letters and orders issued or nade during the course
of the proceedi ngs could be treated as required show cause
noti ce, hence, the Departnment could determ ne the amount of
duty payable by the party at least from25.1.1985 till the end of
1985 hence partly allowed the claimof the revenue, while the
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Techni cal Menber came to the conclusion that the clearances
nmade by the appellants for the rel evant period should be treated
as provisional clearance which does not require issuance of
show cause notice and al so because of the interimorder made

by the Hi gh Court of Delhi on 19.2.1981, the Department was
restrained fromissuing the required show cause notice,
therefore, the bar of linmtation cannot be put against the
revenue. On that basis the contention of the appellants of |ack
of show cause notice and bar of linmtation came to be rejected.
Thus, uphol ding the denand nmade by the revenue in its

entirety.

The matter was then referred to a third nmenber of the
tribunal who interestingly agreed with the Judicial Menber on
the question of classification and cane to the conclusion that
the goods manufactured by the appellants are classifiable under
[tem 68, while on the question of limtation, he agreed with the
Techni cal Menber that the cl earance of the goods by the
appel | ant ‘'was made on a provisional basis, therefore, the
guestion ‘of limtation does not arise.

Consequently, the case of the appellants both in regard to
classification as also linitation failed before the tribuna
because of the majority view.

Hence, the appellants are in these appeals before us.

M. S Ganesh, | earned senior counsel for the appellants,
contended that the activities |like renmoval of superfluous extra
skin of forging or polishing and trinmmng the forged products
cannot be construed as the processes involved in the
manuf acture of any new product. He placed strong reliance on
the judgnent of this Court in Tata Iron & Steel Co. Ltd. v.

Union of India & Ors. [1988 (35) ELT 605] which according to

the | earned counsel, concludes this question of classification in
favour of the appellants both on facts and in law. He further
contended that since the burden of proof that the forgings

manuf actured by the appellants do fall under |Item 68 being
heavily on the revenue and the revenue havi ng not placed any
material in support of its case, the conclusion arrived at by the
majority menbers of the tribunal that the products

manuf actured by the appellants fall under Tariff Item 68 cannot
be sust ai ned.

In regard to the question of limtation, |earned counse
urged that it is an adnmitted fact that no show cause notice as
required in law was ever issued by the appellants, therefore, in
t he absence of any show cause notice, there could not be any
demand at all under Section 11A of the Act. He subnmitted that
the Judicial Menber was correct in comng to the conclusion
that the order of the Assistant Collector dated 22.1.1976 being a
final order, a show cause notice ought to have been i ssued as
required in law within the period of linitation which not having
been done, there cannot be a denand. He al so contended t hat
the majority nenmbers were wong in comng to the conclusion
that the order of the Assistant Collector dated 22.1.1976 was a
provi sional order or that certain letters and orders issued during
the course of the proceedings at different stages could be
construed as show cause notices. Learned counsel further
submitted that there was no interimorder issued by the High
Court or any other authority whereby the revenue was ever
prevented fromissuing a show cause notice, therefore, the
finding of the majority nenbers of the tribunal that by virtue of
Expl anation to Section 11-A, the period of limtation gets
extended, is also erroneous. He argued that the reliance placed
on the decision of this Court in Sanrat International (P) Ltd. v.
Col l ector of Central Excise [1992 (58) ELT 561] was erroneous
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i nasmuch as the said case was decided on the facts of that case
which facts are not available in the present appeals to cone to
the conclusion that there was any provisional assessnent. He
poi nted out that the case of Sanrat International (supra) has
since been expl ai ned by another judgment of this Court in the
case of Coastal Gases & Chemicals Pvt. Ltd. v. Asstt. C.CE

Vi sakhapat nam [ 1997 (92) ELT 460] which has held that the
decision in Sanrat International (supra) was based on the
peculiar facts of that case.

M. N K Baj pai, |earned counsel appearing for the
revenue, supported the finding of the majority nenbers of the
tribunal both on the question of classification as also on the
guestion of limtation. He submtted that the question of
classification being basically a question of fact and the tribuna
being a final authority onfacts and there being no
unr easonabl eness in such finding of the tribunal, the said
finding does not-call for any interference in these appeals. In
regard to the question of Iimtation also, he supported the
findings of the majority nmenbers contending that the order of
the Assistant Collector dated 26:1.1976 is only a provisional
order. There was no question of limitation being involved unti
final classification was made. He al so contended that there
being an interimorder of the Hi gh Court dated 19.2.1981, the
authorities could not have issued any show cause notice during
the pendency of the said interimorder. He al so subnmitted that
the show cause notice being only a notice informng the
assessee of his liability to pay the duty, the said information
havi ng been made known to the assessee by way of various
letters and orders, it should be held that there was substantia
conpl i ance of the requirenent of the said notice. Learned
counsel also argued that in view of the fact that the question of
classification was still not finally adjudicated, it was not
possi bl e for the Departnent to issue a show cause notice
because of the pendency of the proceedings, therefore, if the
requi renment of issuance of notice is to be strictly construed in
the manner pl eaded by the appel lants then in nany a case where
classification dispute is pending, it would becone i npossible
for the revenue to issue a proper notice. Therefore, the
requi rement of issuance of a notice should beliberally
construed.

From t he above argunents, the very same two questions
that arose for consideration before the tribunal also arise for our
consi deration. They are (a) Do products manufactured by the
appel lants fall under Tariff Item 68 ? (b) Wether the dermand
of the revenue is barred by limtation ?

Though el aborate argunments have been addressed by
both the parties in regard to the question of classification, we
intend taking up the second question as to the limtation first for
our consideration since a decision on this question would render
our exam nation of the first question redundant.

It is an admitted fact that a show cause notice as required
in |law has not been issued by the revenue. The first contention
of the revenue in this regard is that since the necessary
information required to be given in the show cause notice was
made available to the appellants in the formof various letters
and orders, issuance of such demand notice in a specified
manner is not required in law. W do think that we cannot
accede to this argurment of the | earned counsel for the revenue.
Herein we nmay al so notice that the | earned Techni cal Menber
of the tribunal has rightly cone to the conclusion that the
various documents and orders which were sought to be treated
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as show cause notices by the appellate authority are inadequate
to be treated as show cause notices contenpl ated under Rule 10

of the Rules or Section 11A of the Act. Even the Judicia

Menber in his order has taken alnbst a simlar view by hol ding
that letters either in the form of suggestion or advice or deened
notice issued prior to the finalisation of the classification cannot
be taken note of as show cause notices for the recovery of

denmand, and we are in agreenent with the said findings of the

two Menmbers of the tribunal. This is because of the fact that

i ssuance of a show cause notice in a particular format is a
mandat ory requirement of law. The law requires the said notice

to be issued under a specific provision of |aw and not as a
correspondence or part of an order. The said notice nust al so

i ndi cate the anount denmanded and call upon the assessee to

show cause if he has any objection for such denand. The said

notice also will have to be served on the assessee within the
sai d period which i's either 6 nonths or 5 years as the facts
demand. Therefore, it will be futile to contend that each and

every communi cation or order could be construed as a show
cause notice. For this reason the above argunment of the revenue
nmust fail-

The next question for our consideration is whether the
order made by the Assistant Collector on 22.1.1976 coul d be
treated as a provisional classification so.as to keep the period of
limtation frozen. The Judicial Menber in this regard came to a
definite conclusion that the said order is a final order against
whi ch appeal s and revi sions were taken recourse to. According
to the | earned Menber nmerely because there is a continuing
dispute in regard to the correctness of the said order of the
Assi stant Col |l ector by way of appeal s and revisions, the sane
does not nake the order of the Assistant Col |l ector anything
short of a final order, therefore, he rejected the contention of the
revenue on this count. Wile the Technical Menber and the
third Menber follow ng the judgment of this Court in the case
of Sanrat International (supra) came to the conclusion that the
order of the Assistant Collector could be treated as a
provi si onal order because there was correspondence regardi ng
the excisability and the classification list filed by the appellants.
From t he above we notice that the nmajority of the nmenbers of
the tribunal based their finding that the cl earances made by the
appel l ants during the rel evant period was provisional in nature
mai nly because of the finding of this Court in the case of
Sanrat International (supra). A perusal of this judgnment shows
that the said judgnment was delivered on the peculiar facts of
that case and it does lay down a principle inlaw which enabl es
the revenue to treat every classification nade by it or the goods
renoved by virtue of said classification to be treated as the
provi sional nmerely because sone appeal or other proceeding is
pendi ng, questioning the classification involved therein. As a
matter of fact, this Court in the case of Coastal Gases &
Chemicals Pvt. Ltd. v. Asstt. C C E., Visakhapatnam (supra)
whi | e considering the judgnent in Sanrat |nternational case
(supra) held thus :

"On the facts of that case, however, this
Court had held that the paynent of duty
whi ch was made by the appellants in that
case was provisional and the procedure
under Rule 9B had been foll owed. W have
not been shown any material on record to

i ndi cate whet her the appellants in the
present case had cl eared carbon dioxide
manuf actured by them by foll ow ng the
procedure laid down in Rule 9B or that the
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paynment of excise duty which the appellants
had made during the rel evant period was
provisional . "

Fromthe above, it is clear that to establish that the
cl earances were nade on a provisional basis, there should be
first of all an order under Rule 9B of the Rules, and then
material to show that the goods were cleared on the basis of
sai d provisional basis, and payment of duty was al so made on
the basis of said provisional classification. These facts in the
instant case are mssing, therefore, in our opinion there is no
material in the instant case to establish the fact that either there
was a provisional classification or there was an order nade
under Rule 9B enpowering the clearance on the basis of such
provi sional classification. I'n the absence of the sane, we cannot
accept the argunent of the revenue that in fact the order of the
Assi stant Col | ected dated 21.1.1976 is a provisional order based
on whi ch cl earance was nade by the appellants or that they
pai d duty on that basis. On the contrary, as held by the Judicia
Menber the said order of classification was a final order
therefore, the Revenue cannot contend the limtation prescribed
under Section 11A does not apply.

The next ground urged on behal f of the revenue in regard
to the question of limtation is based on an interimorder nmade
by the Hi gh Court dated 19.12.1981. It is to be noted that the
wit petition in which the said interimorder was nmade, was
filed agai nst the order nade by the Govt. of India dated
2.8.1980 in arevision petition filed beforeit. In the said wit
petition, the H gh Court ordered
“In the neantine, stay the operation of
the i npugned order of the Centra
Gover nnent dated 2.8.1980."

Based on this interimorder, |earned counsel for the
revenue contended that the revenue coul d not have issued a
show cause notice during the currency of the said interimorder,
therefore, by virtue of the Explanation to Section 11A, the
period of limtation gets frozen during the said stay order. W
cannot accept this argunent either. It is a settled position in law
that unless and until there is a specific injunction/stay granted
by a conpetent court which restrains an authority fromissuing
the required notice, nerely because sonme interimorder is nade,
the authorities enmpowered to issue such notice cannot refrain
fromissuing the required notice within the period of limtation
nor can they plead the existence of such interimorder as a
def ence against the plea of Iimtation. This Court in Gokak
Patel Vol kart Ltd. v. Collector of Central Excise, Belgaum
[1987 (28) ELT 53] has held where by an interimorder the
H gh Court nmerely stays the collection of excise duty which
the benefit of Explanation to section 11A excludes the period of
stay order is not available to the revenue. The said judgment
al so holds that the issuance of notice under Section 11Ais a
condition precedent to issue a denand notice. In that case, the
interimorder issued was in the following terns :

"Pendi ng di sposal of the aforesaid wit
petition, it is ordered by this Court that
collection of customduty as a fabric be and
the sane is hereby stayed. "

The said stay order was nade on 4.6.1976 and the wit
petition was dism ssed on 16.2.1981. During the currency of the
said stay order, the revenue did not issue a show cause notice
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but the sane was issued only on 20.5.1982. On the basis of the
above stay order, the revenue in that case clainmed the benefit of
Expl anation to Section 11A. Rejecting the said plea, this Court
hel d :

"In the instant case the order of stay passed

by the Karnataka Hi gh Court had only

stayed the collection of custons duty, which

is a stage followi ng | evy under the schene

of the Act. Qbviously, there was no interim

direction of the High Court in the matter of

i ssuance of notice for the purpose of |evy of

duty. "

The Court in the said case further oberved

"No notice seens to have been issued in this
case inregard to the period in question

I nstead t hereof an outright denmand had been
served. The provisions of Section 11A(1)

and (2) make it clear that the statutory
schene is that in the situations covered by
the sub-section (1), a notice of show cause
has to be issued and sub-section (2) requires
that the cause shown by way of
representati on has to be considered by the
prescri bed authority and then only the
anmount has to be deternined. The Scheme is
in consonance with the rules of natura
justice. An opportunity to be heard is

i ntended to be afforded to the person who is
likely to be prejudi ced when the order is
nmade before maki ng the order thereof.

Notice is thus a condition precedent to a
demand under sub-section (2). Inthe instant
case, conmpliance with this statutory

requi renent has not been made, and,
therefore, the demand is in contravention of
the statutory provision. Certain other
authorities have been cited at the hearing by
counsel for both sides. Reference to them
we consider, is not necessary."

I n our opinion the above judgnent in Gokak Pate
Vol kart’s case (supra) clearly goes agai nst-the argunment of the
revenue with reference to the interimorder nade by the Del h
Hi gh Court in this case. As notice above, what was stayed by
the H gh Court was the operation of the order of the Union of
India nmade in a revision filed by the appellants. That order did
not restrain the authorities fromissuing a show cause notice as
required by law. Therefore, it is not open to the revenue to
contend that the period covered by the interimorder of the Hi gh
Court is available to the revenue to avoid limtation. The above
view of ours is also supported by another judgment of this
Court in J.K Cotton MIIls’ case [supra] wherein also this Court
has hel d that the provision for extension of tine [imt for
i ssuance of notice by excluding the period of stay granted by an
order of court is to be construed strictly. In the said view of the
matter the above contention of the revenue should also fail

For the reasons stated above, we are of the opinion that in
the absence of a show cause notice it is not open to the revenue
to nake a demand on the appellants even assum ng that the
contention of the revenue in regard to classification as held by
the tribunal is correct.
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In view of our finding on this question of linitation
whi ch precludes the revenue from naki ng a demand on the
appel | ants because of the bar of limtation, we think it
unnecessary to go to the first question as to the correctness of
the classification nmade by the tribunal in the inpugned order

For the reasons stated above, these appeal s succeed and
the sane are allowed. The inmpugned orders are set aside.




