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ACT:

Constitution of India 1950-Art. 131-Scope of - Conm ssion of
Inquiry appointed by the Central Governnment under the
Comm ssions of Inquiry Act, 1932 to inquire into allegations
of corruption, favouritism and nepoti smagai nst the ' Chief
M nister of a State-Suit filed by the State under Art. 131-
I f maintai nabl e-Central Government, if could constitute a
Conmi ssion of |Inquiry against sitting Chief Mnister and
M ni sters of the State Governnent-Action of Centra
Government, if destructive of federal structure of the
Constitution and distribution of powers between the Centre
and the States-If subverts the principle of —collective
responsi bility under which Mnisters are responsible only to
the State Legislature-If violates privileges of the nenbers
of the Assenbly under Art. 194(3).

Conmi ssions of Inquiry Act, 1952 validity of-Section 3-Scope
of-1f s. 3 ultra vires Part Xl of the Constitution-1nquiry-
Purpose and scope of"Definite matter of public inportance”

meani ng of .

HEADNOTE

Article 131 of the Constitution of India provides that the
Supreme Court shall have original jurisdiction in -any
dispute : (a) between the Governnment of India and one  or

nore States; or (b) between Governnent of India and any
State or States on one side and one or nore other States on
the other; or (c) between two or nore States if and in so
far as the dispute involves any question (whether of law or
fact) on which the existence or extent of a legal right
depends.

A nenorandum al | egi ng corruption, favouritismand nepotism
against the Chief Mnister of the State of Karnataka was
submitted to the Union Honb Mnister by certain opposition
menbers of the State Assenbly. The Chief Mnister repelled
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the allegations as frivolous and politically notivated. By
a notification dated My 18, 1977 the State Governnent
appoi nted under s.. 3(1) of the Comm ssions of Inquiry Act,
1952, a one man conmi ssion presided over by a retired judge
of the Karnataka H gh Court for inquiring into t he
al l egations specified in the notification. By notification
dated May 23, 1977, the Governnent of India appointed under
s. 3(1) of the Conmmi ssions of Inquiry Act, 1952, a one nman
conmi ssion presided over by a retired judge of the Suprene
Court to enquire into the charges nmade agai nst the Chief
M ni ster excluding "any matter covered by the notification
of the Governnent of Karnataka". Thereupon, the State
Governnment filed in this Court a suit under Art. 131 of the
Constitution. On the pleadings of the parties, three issues
were franmed by this Court.  These were : (1) Is the suit
mai ntai nable ? (2) Is the inmpugned notification ultra vires
the powers of the Central Government under s. 3 of the

Conmi ssions of Inquiry Act, 1952 ? (3) Even i f the
notification falls within sec. 3 of the Comm ssions of
I nqui ry Act is the section itself unconstitutional ?

It was contended on behalf of the plaintiff that : (1) the
Central Governnent has no jurisdiction or authority to
constitute the Commission of Inquiry in the purported
exercise of its powers under the Act; (2) the action of the
Central Government /in appointing the Conmm ssion against the
Mnisters of the State Governnent is -destructive of the
federal structure of the Constitution-and the scheme of
di stribution of powers between the Centre and the States;
(3) under the Cabi net system of ‘government the  Council of
Mnisters is responsible to the Legislature for all its
actions and the inquiry ordered by the Central - Governnent
against the State Mnisters, while they are in office would
subvert the principle of «collective responsibility of
M nisters to the Legislature; (4) by virtue of Art. 194(3)
it is the privilege of the Assenbly (and not of

2

any other body) to appoint a Commttee for inquiring into
the conduct of any of its nenbers; (5) interpretation of a.
3 of the 1952 Act in such a way as to enpower the Centra

Governnment to appoint a Conmission for inquiring into
matters relating to any of the entries in List I of the
Seventh Schedule to the Constitution-would nake a. 3 itself

ultra vires the provisions of Part Xl of the Constitution;
and (6) since on the basis of the report the Centra

Covernment cannot take any action against the Mnisters of
the State Covernment such a Conmmi ssion cannot serve any
useful purpose.

On the other hand, the defendant (Central CGovernnent) raised
prelimnary objections as to the maintainability of the suit
on the ground that the appointnment of such a Conm ssion
does- not affect any legal right of the State; and.(2) also
that the Central Government is conmpetent to constitute a
Conmission to inquire into a definite matter of public
i mportance, (3) that, furthernore, its notification does not
cover any of the matters nentioned in the State Governnent’s
notification, namely, the conduct of Mnisters of the State
Gover nment .

(Per majority Beg, C. J. Chandrachud, Bhagwati and Kail asam
JJ)

(Untwal i a, Shinghal and Jaswant Singh, JJ dissenting)

The suit is maintainable.

G C J.

1(a) The State concerned, which challenges the validity of
the action of the Central Government agai nst one or nore of
its Mnisters in respect of acts involving exercise of its
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governmental powers, would have sufficient interest to
maintain a suit under Art. 131 because it involves clains to
what appertains to the State is a "State." [94 C D

(b) The case involves consideration of the exercise of
governmental powers which vest in the Government of the
State and its Mnisters as such vis-a-vis those of the
Central Governnent and its Mnisters. It also raises
guestions relating to the neaning and the anbit and the
applicability of the particular provi si ons of t he
Constitution whose operations are of vital interest to every

St ate. Interpretations given to those provisions nust
necessarily be of great concern to the Union as well. (91 C
D]

(c) The Union of India, acting through the Centra
CGovernment, could be said to represent the whole of the
people of India. The individual States, acting through
their Governments and Mnisters, could be said to represent
the people of each individual State and their interests.
When differences arise between the representatives of the
State and those of the whol e people of India, on questions
of interpretation of the Constitution, which nust affect the
wel fare of the whole people, and, particularly that of the
people of the State concerned, it is too technical an
argunent to be accepted that a suit does not Ilie wunder
Article 131 of the /'Constitution. [91 E-P]

(d) Article 131 can be invoked whenever a State and ot her
States or the Union differ on a question of - interpretation
of the Constitution so that a decision of it will affect the
scope or exercise of governmental powers whi ch are

attributes of a State. It mkes no difference to the
mai ntainability of the action if the powers of the State
whi ch are executive, |legislative, and- j udi ci al are

exerci sed through particular individuals. [92 F-Q

(e) The distinction between the State and its Government is,
at the nost,one between the whole and an inseparable part of
the whole. It would be inmaterial as regards clains  on
behal f of either the State or itsGovernnent whether t he
two are distinct juristic entities. Assuming that these are
distinctly separate entities, the claimof the  Governnent
woul d be that of the State. [91 H

(f)The fact that the State acts through its Mnisters or
officials cannot affect%the maintainability of a quit under
Art. 131 of. the Constitution. Article 166(3) provides for

all ocation of the business of the Governnent ,be
Mnisters for "the nobre convenient transaction of the
busi ness". that the State cannot act nerely through its
CGover nment as a whol e but al so

3

through its individual Mnisters as provided by the rules.
Articles 166(3) and 154(1), far from establishing any
antithesis between the official capacity of a Mnister and
the State for which he acts, only show that, as a Mpnister,
he is an agent or a linmb of the Government of the State and,
therefore, he can be treated as an officer for purposes  of
Art. 154(1). The result is that a Mnisters official acts
cannot be distinguished fromthose of the State on whose
behal f he acts. There is nothing in Art. 131 of the
Constitution itself to debar the State, which nust always
necessarily act through its officers or agents or Mnisters,
fromsuing the Central CGovernnent not only to protect one of
its officers, agents or Mnisters from being proceeded
against, by the Central Government, but to prefer its own
claimto exclusive power to deal with him and this is
what the plaintiff has done by nmeans of the suit. [92 H 93
Dl
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State of Rajasthan v. Union of India AI.R 1977 S.C. 1361
Ki ng Enperor V. Si bnath Benerji & Os, 72 LA 241 and
Sanj eevi Naidu etc. etc. v. State of Madras & Anr. [1970] 3
S.C.R 505 referred to.

The CGovernor-General in Council v. The Province of Madras,
[1943] FCR 1, United Provinces v. Covernor-Ceneral in
Council, AIR 1939 FC 58, Attorney-Ceneral for Victoria at
the Relation of Dale and Os. v. The Commnwealth & Ors., 71
C. L.R 237 and Attorney-Ceneral for Victoria (At the -
elation of the Victorian Chanber of Mnufacturers) v. The
Conmonweal t h 1933-1934 (2) C. L.R 533 held inapplicable.

The Central Governnent’s notification is valid. [94

2(a) A perusal of the two notifications shows that while the
State notification is nmeant to set up the commission which
has to enquire whether the veil worn by certain transactions
is correct in form and covers it fully, the Centra
CGovernment notification is clearly neant to enable the
Conmi ssion appointed by it to tear down the veil of apparent
legality and regularity which my be worn by sone

transactions. |t cannot be said that the two notifications
would be covering "the sanme matter" as contenplated by
provi so (b) to s. 3(1) of the Act. If the State

notification is neant only to superficially scratch the
,surface of the allegations nade whereas the Centra
Government notification is neant to probe.into the crux or
the heart of what may or may not have gone wong wth the
body politic in the State, this Court could not be too
technical or astute in finding reasons to hold that the
subject-matter of ‘the two inquiries is substantially the
same. [36 G H|

(b)Since the two notifications authorise inquiries into
matters which are substantially different in nature and
object, the inquiry of the Central Comm ssion cannot be said
to be barred by reason of the State CGovernnent notification
under proviso (b) tos. 3 (1) of the Act even if, in order
to deal with a substantially different subject-matter,
central areas of fact or rules governing the transactions

nay be conmmon. If the objectives are different the
exam nati on of common areas of fact and law for different
purposes will be perm ssible. [39 B]

3(a) The obvious intention behind the 1952 Act isto enable
the machinery of denocratic CGovernment to function nore

efficiently and effectively. It could hardly be construed
is an Act neant to thwart denobcratic nethods of Governnent.
[44 E]

(b)In all denocratic countries when allegations and

runours circul ate causing crisisof confidence in t he
integrity of public Iife or about other matters' of public
i mportance, it is essential that public confidence should be
restored and this can be done only by t hor oughl y
i nvestigating and probing the runours and all egati ons. Such
an inquiry mght reveal either that the evil exists or that
there is no force in the rumoburs. |In either case confidence
is restored. [40 H]

(c)In England, the Tribunal of Inquiry (Evidence) Act 1921

was passed “to di spl ace the procedure of Sel ect
Parliamentary Committees which till then were wused "to
investigate alleged wong doing in high places". Such a

nmet hod of investigation by a political Tribunal was found to
be whol |y unsati sfactory ’because such bodi es coul d never be
free fromparty political influences. Wen

4

reports of these committees came to be debated in the House
of Commons, the House was divided on party-lines and by a
maj ority exoner at ed the mnisters from all bl ame.
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Therefore, investigation by a political tribunal on natters
causing grave public disquiet had been discredited and the
1921 Act was passed for setting up some per manent
investigating machinery. Even in the United States, where
the system of Congressional Committees is still in vogue, ad
hoc tribunals (such as the Warren Conm ssion) are appointed
to avoi d a matter being referred to Congr essi ona
Conmi ttees. This clearly, shows that, in denocratic
countries, not only does nodem practice but statute can
provide for inquiries of the kind which are to be conducted
under the 1952 Act. The proceedi ngs of the Conmi ssion can
only result in a report whichis to be laid before the
Legi sl ature concerned under s. 31(4) of the Act. The Act
contains no provision for giving effect to the findings of
the Conmission or for enforcing any order which can be nade
by the Comm ssion. [41 C H; 44 E]

4. The question whether a State Governnment or its Chief
Mnister is or  is not carrying out the trust which the
constitutional” power places in the hands of a State
CGovernment —and its head for the purposes of deternining
whet her any exerci se of extraordinary powers under Art. 356
is called for or not. is amtter which lay wthin the
powers of the Central Governnment. \Wat is contenplated by
Art. 356 when it speaks of the "satisfaction”™ of the
President from a report of the Governor "or otherw se"
whether a particular situation has arisen in which the
Government of the State can be carried on in-accordance wth
the provisions of the Constitutionis a matter which would
be of public inportance. If~ the President. deens it
necessary to give the State Governnment or its Chief Mnister
an opportunity of being heard before an inpartial Conm ssion
of Inquiry constituted under the Act, it could not be said
that such | node of exercise of power under Art. 356 is not
fully covered by what is necessarily inplied in the
provi sions of the Constitution, that is, the Power to order
an inquiry for the purposes of the satisfaction required by
Art. 356.

[48 F-H

5(a) Provisions of either Art. 75(2) or Art. 164(2) ~cannot
operate as bars against the institution of inquiries by
Commi ssions set up under the Act. To infer such bars would
be to msunderstand the object as well as the npde  and
sphere of operation of these articles as al so the purposes,
scope, and function of Comm ssions to be set up under the
Act. [53 H|

(b)’ The Council of Mnisters, though  theoretically
appointed by the Governor, is collectively responsible to
the Legislative Assenbly of the State. But his collective
responsi bility does rot abridge or truncate the power of the
Central CGovernment to appoint a Comm ssion under s. 3 of the
Act . Collective responsibility has a scope and node of
operation which are very different fromthose of an \inquiry
under s. 3 of the Act even though the same or simlar
matters may sone tinmes give rise to both. Matters
i nvestigated under s. 3 of the Act may have no bearing on
any collective responsibility. The sphere of inquiry under
s. 3 is very different from that in which collective
responsibility functions. While the object of collective
responsibility is to make the whole body of Mnisters
collectively or vicariously responsible for acts of others
even if an individual mnister nay not personally be
responsi ble, the inquiry under s. 3 has been ordered by the
Central Governnent to determine who is actually responsible
for certain actions and what will be the notive behind them
[50 F]
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(c)lnasnuch as the Council of Mnisters is able to stay in
office only so, long as it continues the support and

confidence of a majority of the Menbers of the Legislature,
the whole Council of Mnisters is politically responsible
for the decisions and policies of each of the Mnisters and
of his departnment. So far is the Mnistry’'s answerability
to the Legislative Assenbly is concerned. the whole Mnistry
has to be treated as one entity. The purpose of Art. 164(2)
which enbodies this Principle, is not to find out facts or
to establish the actual responsibility of a Chief Mnister
or any other Mnister or Mnisters for particular decisions
or governnental acts. The principle of individual as well
as collective mnisterial responsibility can work nost
efficiently only when cases requiring proper sifting and
eval uation of evidence and discussion of questions: involved
have taken place in proceedings before a Conmi ssi on
appoi nted under s. ~ 3 of 'the, Art. [51 F-Q

5

6(a) The only sanction for the enforcement of collective
responsibility is the pressure of public opinion., 1In
Engl and, the principle operators as-a of convention backed
by political judgment, but for us this principle in our
Constitution itself [Arts. 75(2) and 164(2)]. Nevert hel ess

here also it depends upon convention and public opinion
particularly as /‘reflected in Parlianment or in State
Legi sl atures, for its effectiveness. The principle, of
col l ective responsibility also exists separately and
i ndependently fromthe legal liability of a Mnister holding
an office in the Union or a State Government. [52 H]

(b)An investigation by a Comm ssion of inquiry should
facilitate or help the formation of sound public opinion. A
M nister’s individual actions, however, do not bring into
operation the principle of collective responsibility. where
his colleagues in the Government cannot reasonably be held
guilty of dereliction or breach of any duty. [53 C D
Constitutional Law Wade & Phillips 8th Edn. p. 87.
Constitutional and Admi nistrative Law Prof. S. A de Snmith,
pp. 170-179 referred to.

7.A Conmission of Inquiry has an orbit of action of /its
own wthin which it can nove so as not to conflict with or
i npede other forns of action or nodes of redress. A
Comm ssion of Inquiry is nmeant to expl ore and discover rea
facts. It 1is neither a substitute for action in a court

of law nor can its report orfindings relieve courts of
their duty. The appointnent of a Commi ssion isgenerally

a confession of want of sufficient evidence to take the,
matter toa court conbined with an attenpt to satisfy the
public need and desire to discover what had really . gone
w ong and how and where, if possible. [53 GH

8. There is no force in the contention that Mnisters
answerable to the Legislature are governed by a separate | aw
whi ch exenpted themfromliabilities under the ordinary |aw
Articles 194 and 105 which deal with powers, privileges and
imunities of each House as well as its Menbers, do not
apply to legislative powers of Parlianent or of the State
Legi sl atures. The powers" meant to be indicated in these
Articles are powers which depend upon or are necessary for
the conduct of business of each House. [57 B-(

9(a) The Constitution could not nention and exhaust every
concei vable topic of legislation and it is precisely to neet
such a situation that Art. 248, read with Entry 97 was
inserted. Therefore, Art. 248 read with Entry 97 of List |
will fully cover s. 3 of the Act even if Entry 94 of List |
does not. The term’constitutional law can be neither
clearly nor exhaustively defined. A Constitution could be
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expected to contain only the basic frame-work., It is not a
part of its nature to exhaustively deal with all natters.

It is well accepted that nit all constitutional |aw need be
witten. There can be no clear-cut distinction between what
could or should and what could not or should not be
conprehended within the body of rules called constitutiona

I aw. In practice,, what is enbodied even in a witten
constitution depends sonetinmes on the peculiar notions of a
peopl e. It reflects their views about what should be con-
sidered so basic or fundanental as to find a place in the
constitutional docunent. To expect the content of the
Constitution to be so all-enbracing as to deal wth every
concei vabl e topic of |egislation exhaustively so as to | eave
no room for doubt is to expect the humanly inpracticable, if
not the inpossible. The nost that could be expected from
the human foresight of Constitution-makers is that they
should Provide for the residual power of |egislation which
coul d cover topics on which Par | i ament or State
| egi sl atures coul d I'egislate even though the |egislation may

not be ‘easily assignable to any specific entry. Such a
provi sion- our Constitution-nmakers dird nake. [61 H, 59 GH
61 B-C, D E]

(b)The term’'inquires’ as used in Entry 94 of List |I and
Entry 45 of List 111, without any limtations, is wde

enough to enbrace every kind of inquiry, whether a crimna
of fence by any one s disclosed or not by facts alleged.

Entry 45 in List IlIl nust include inquires to cover
al | egati ons agai nst all persons which bring themw thin the
sphere of Entry | of List Ill relating to crimnal law Al

that "inquires" covered by Entry 45 require is that they

6

nust be "for the purpose of any of the natters specified in
List Il or List Ill". The |anguage used........ any of the
matters specified. " is broad enoughto cover anything
reasonably related to any of the enumerated itenms even if
done by holders of mnisterial offices in the States. O her

subjects wll be found in List II. Even assuming that
neither Entry 94 List | nor Entry 45 of List IIl would cover
inquires against Mnisters in the States, relating to acts
connected with the exercise of ministerial —powers: Art.
248, read with Entry 97 of List |, nust necessarily cover an
inquiry against Mnisters on matters of public inportance,
whet her the allegations include violations of crimnal |aw

or not. A contrary view would have the wholly unacceptable
consequence of placing Mnisters in State Covernnent s
practically above the law. [63 C E]

(c)Since the powers conferred by s. 3 upon the Central and
State Governnents, including the power to institute
inquiries of the kind set wup under each of the two
Notifications, are covered by the express constitutiona
provi si ons, no question of any exclusion, either by
necessary inplication or by any principle, supposed to form
a part of or to flowfromthe basic structure of the
Constitution, can rise here. Nor is it possible to so  read
down and interpret s. 3 of the Act as to exclude from its
purview inquiries of the kind instituted under the two
notifications. To do so would be to give an incentive to
possi bl e mi suse and perversi on of governmental nmachi nery and
powers for objects not warranted by |aw. Such powers carry
constitutional obligations wth them They are to be
exercised like the powers and obligations of trustees who
nmust not deviate fromthe purposes of their trusts. Wether
a Mnister has or his not abused his powers and privil eges
could be best determined by fair and honest people anywhere
only after a just and inpartial inquiry has taken place into
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conplaints nade against himso that its results as before
them [64 A-C]

(d) There is no roomfor applying the rule Expression
Union.v Est Exclusion Alterius to exclude what falls wthin
in expressly provided legislative entry. Bef ore t he
principle can be applied at all, the Court nmust find an
express nmode of doing sonmething that is provided in a
statute which, by its necessary inplication, could exclude
doing of that very thing and not something else in sone
ot her way. Far from this being the case here, t he
constitution-makers intended to cover the maki ng of
provisions by Parlianment for inquiries for various objects
which, nmay be matters of public inportance wthout any
i ndi cations of any other limits except that they nust relate
to subjects found in the List. [64 H|

Col quhoun v. Brooks, [1888] QB.D 52 @65 referred to

(e) The proposition-that what is not specifically nentioned
in the Constitutionmnust be deenmed to be del i berately
excluded fromits purview so that nothingshort of a
constitutional amendnent could authorise |egislation upon it
is really toinvent a "Casus QOmissus" so as to apply the
rule that, where there is such a gap in the law, the Court

cannot fill it. The rule, however, is equally clear that
the Court cannot so interpret a statute as to produce a
casus om ssus where there is really none. | f the
Constitution itself provides for legislation to fill what is

sought to be construed as a lacuna, legislation seeking to
do this cannot be held to be void because it performs its
i ntended function by an exercise of an expressly conferred

| egi sl ative power . In declaring the purpose of the
provisions so made and the authority for making it, Courts
do not supply an omission or fill up agap at all. It is

Par | i ament which can do so and his done it. [65 A-B]
The Mersey Docks and Harbour Board v. V. Henderson Brothers,
[1888] 13 A.C. 595 @602 referred to.

10(a) The witten Constitution by its very nature 'as the
enbodi mrent of the 'fundanental law of the land nakes it
i nperative for Courts to determne the neaning of its /parts
in keeping with its broad and basi c purposes and objectives.
It nust be read as a whole, and construed in - keeping wth
its declared objects and its functions. Al though the
Courts, acting in exercise of judicial power. may suppl enent
those parts where the letter of the Constitution is silent
or may |eave roomfor its developnent by either ~ordinary
| egi sl ation

7

or judicial interpretation, they cannot nullify, defeat, or
distort the reasonably clear Meaning of any part of the
Constitution in Order to give expression to sone theories of
their own about the broad ’'or basic scheme of t he
Constitution. This nust be done with reference to the
express provisions of the Constitution. The dubi ousness of
expressions wused may be cured by Courts by meking ‘their
meani ngs clear and definite, if necessary, in the |light  of
the broad and basic purposes set before thenselves by the
Consti tution-nmakers. The power of judicial interpretation
cannot extend to |aying down what is in direct conflict with
express provisions of the Constitution.- Nor can express
provisions be curtailed by inporting linits based on a nmere
theory of limtations on |legislative powers. [66 C (

(b) In the matter of interpretation of. the Constitution
inalong |line of decisions, this Court has held that where
two constructions are possible, the Court should adopt that
which wll inplenent and discard that which will ,stultify
the apparent intentions of the Constitution-makers, that the
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Court should adopt a construction which harnonizes rather
than one which produces a conflict between its provisions,
the construction which will ensure smooth and harnonious
wor ki ng of the Constitution and eschew the other which wll
|l ead to absurdity or give rise to practical inconvenience or

make wel | - establ i shed provi sions of existing | aw nugatory
that the plenitude of power to |egislate, i ndicated by a
legislative entry has to be given as wide and |iberal an

interpretation as is reasonably possible. If a subject does
not fall within a specifically denarcated field found in

List Il or List Ill, it would fall in List I, apparently
because of the amplitude of the residuary field indicated by
Entry 97, List |I. Legislative entries only denote fields of

operation of |egislative power which is actually conferred
by one of the articles of the Constitution. This Court has
also rejected argunent that the wi de range given to Entry 97
of List 1, read with Art. 248 of the Constitution, would
destroy the federal ~structure of our Republic. On  an
application of a simlar test, the powers given to the
Central CGovernment by s. 3 of the Act, could not be held to
be invalid onthe ground that the federal structure of the
State is jeopardized. [68 C E, 69 C, 70 B & D]

A K. Copalan v. State of Mdras [1950] SCR 88 & 119 to
120. ,State of Bihar v. Kameshwar Singh; [1952] SCR 889 &

980-81, |I. C Colaknath v. State of Punjab [1967] 2 SCR 762
@ 791, K K Kochuni v. State of Madras & Kerala, [1960] 3
SCR 887 & 905, Mohd. Hanif v. State of Bihar [1959] SCR

629 @648, State of MP. v. Ranojirao Shinde, [1963] 3 SCR
489, Prem Chand Garg v. Excise Comissioner,. U P.[1963]
suppl .1 SCR 885 @ 911 Devadasan v. Union of India,
[19647] 4 SCR 680 @ 695 Keshvananda Bhar at i V. State
of Kerala, [1973] 4 SCC 225 @426, (=1973 Suppl.1  SCR 1)
Sakal Papers (P) Ltd. v. Union of India. [1962] 3 'SCR 842
Jagannat h Baksh Singh v. Stateof U P., [1963] 1 SCR 220
@228-229 and Union of India v. R S. Dhillon, [1972] 2 SCR
33 referred to.

(c) Wenever the doctrine of basic structure has been
expounded or applied it is only as a doctri ne of
interpretation of the Constitution . as it actually exists and
not of a Constitution which could exist only subjectively in
the mnds of different individuals as nmere theories about
what the Constitution is. The doctrine did not add to the

contents of the Constitution. It did not, in theory, deduct
anything fromwhat was there. It only purported_to bring
out and explain the nmeaning of what was already there: It
was, in fact, used by ill the Judges for this purpose wth

differing results sinply because their assessments or
inferences as to what was part of the basic structure in the
Constitution differed. This is the correct interpretation
of the doctrine of the basic structure of the Constitution

It should only be applied if it is clear, beyond the region
of doubt, that what is put forward as a restriction upon
ot herwi se clear and plenary legislative power is thereas a
Constitutional inperative. [ 86 G H]

(d) If this is the correct view about the basic structure,
as a node of interpreting the Constitution only, the so
called federalismas a fetter on |egislative power nust find
expression in some express provision to be recognised by
Courts. A mgjority of Judges who decided the Keshvanand
Bharati’s case have not treated "federalisn as part of the
basic structure of the Constitution and none of them has
di scussed the extent of the "federal" part of this struc-
ture. It is not enough to point out Art. 1 of the
Constitution-to enphasise that

8
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our Republic is a "Union" of States. The word "Union" was
used in the context of the peculiar character of our federa
Republic revealed by its express provisions. One has to
find from other express provisions what this 'Union’ rmeans
or what is the extent or nature of "federalisni inplied by

it. The Constitution itself does not wuse the wor d
"federation" at all. It is not possible to discover any
such fetter which could., by a necessary inplication

prevent Parlianment fromenacting s. 3 of the Act. [87 B-D
Per Chandrachud, J.

The prelimnary objection to the maintainability of the suit
ought to be rejected. The proceedi ng brought by the State
of Karnataka is nmmintainable wunder Art. 131 of t he
Constitution. [100 C]

(a) The jurisdiction conferred on the Suprenme Court by Art.
131 of the Constitution shoul'd not be tested on the anvil of

rules which are applied under the Code of Civil Procedure
for determning whether a suit is mai nt ai nabl e. A
constitutional provi si on whi ch confers excl usi ve

jurisdiction on-this Court to entertain disputes of a
certain naturein the exercise of its original jurisdiction
cannot be equated with a provision conferring a right on a
civil court to entertain a conmon suit so as to apply to
an original proceeding under Art. 131 the canons of a suit
which is ordinarily triable under s. 15 of the CP.C. by a
court of the I|owest grade conpetent to try it. The
Constitution does not describe a proceedi ng under Art. 131
as a suit but uses words and phrases comonly enpl oyed for
determ ning the jurisdiction of a court of first instance to
entertain and try a suit. |1t does not speak of a cause of
action; instead it enploys the word "di spute". —Above all
Art. 131 is a self-contained code on natters falling wthin
its purview By the very terns of the Article, the sole
condition required to be satisfied for invoking the origina
jurisdiction of this Court is that the dispute between the
parties referred to in clauses (a) to (c) nust involve a
guestion on which the existence or extent of a legal right
depends. [97 E-H

(b) The quintessence of Art. 131 is that there has to be a
di spute between the parties regarding a question on which
the existence or extent of a legal right depends. A
chall enge by the State Governnment to the authority of the
Central Governnent to appoint a Conmmission of _I'nquiry
clearly involves a question on which the existence or extent
of the legal right of the Central Government to appoint the
Conmi ssion of Inquiry depends and that is enough to  sustain
the proceeding brought by the State under Art. 131 of the
Consti tution. The Constitution has purposefully conferred
on this Court a jurisdiction which is wuntramelled by
considerations which fetter the jurisdiction of a court of
first instance which entertains and tries suits of-a civi
nat ure. The very nature of the dispute arising under Art.
131 is different both in formand substance fromthe ' nature
of clains which require adjudication in ordinary suits. [98
B- D]

(c) Part XI of the Constitution is devoted specially to the
delineation of relations between the Union and the States.
The object of Art. 131 is to provide a high powered
machi nery for ensuring that the Central Governnent and the
State Governnents act within the respective spheres of their
aut hority and do not trespass upon each other’s
constitutional functions or powers, Therefore, a, challenge
to the constitutional capacity of the defendant to act in an
i ntended manner is enough to attract the application of Art.
131 particularly when the plaintiff «claim that right
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"exclusively for itself. [98 F-§

(d) A proceeding under Art. 131 stands in sharp contrast
with an ordinary civil suit. Wile in an ordinary civi
suit rejection of a right asserted by the defendant cannot
correspondingly and of its own force establish the right
clained by the plaintiff, proceedings under Art. 131 are
adjudicatory of the limts of constitutional power vested in
the Central or the State Governnents. In a civil suit the
plaintiff has to succeed on the strength of his owmn title;
the conpetition in a proceeding under Art. 131 is between
two or nore Governnents. There is no third alternative as
in acivil suit wherein the right clained by the plaintiff
may reside neither in himnor in the defendant but In a

st ranger. A denmarcation and definition of constitutiona
power between the
9

rival claimants and restricted to themand them alone is
what a proceedi ng under Art. 131 necessarily involves. [98 H
JUDGVENT:

(e) There is noforce in the defendant’s contention that if
a State CGovernnent chall enges the constitutional rights of
the Central Governnment~ to take a particular course of
action, Art. 131 will not be attracted. The contention , of
the State Governnent is not only that the Central Governnent
has no power to appoint the I nquiry Conmi ssi on for
enquiring into the conduct of State M nisters but t hat
such right is exclusively vested in the State Governnent.
There is, therefore, not only a denial of the right claimnmed
by the Central Government but an assertion that. the right
exclusively resides in the State CGovernnent. [99 D E]

State of Rajasthan v. Union of India A I.R 1977 S.C.|l. 361
referred to

(f) A wit wunder Art. 226 is hardly a substitute for a
proceedi ng under Art. 131. A dispute between one or nore
States or between the Governnent of India and a State on the
one hand and another State or other States on the other
cannot properly be decided by a H gh Court under Art. 226.
More, over, disputes of the nature described in ‘Art. 131
bei ng usually of an urgent nature should be decided by this

Court to obviate dilatoriness of a possible appeal. The
original proceeding is decided once and for all- by this
Court. [100 A _B]

2. The notification issued by the Central Governnent is

within the scope of s. 3(1) of the Act. The objection of
the State Government that it offends against cl. (b) of the
proviso to s. 3(1) of the Act is factually —unfounded and
theoretically unsound. [114 F; 101 H

(a) It is wong to contend that the Central CGovernnent. has
appointed the Commission of Inquiry for the purpose of
inquiring into the sane matter into which the Comm ssion of
Inquiry appointed by the State Government is directed to
inquire. [101 E]

(b) Considering the terns of the notifications issued by
the State CGovernnent and the Central Governnment and the
matters into which the respective Comm ssions are directed
toinquire, it is obvious that the object and purpose of the
two inquiries is basically different. The primary object of
the State Governnent in appointing the comission is to
ascertai n whether inproper or excessive paynents were made,
undue favours were shown, irregularities or fraud had
occurred in the conduct of official business etc; and
secondly to find out as to who are 'the persons responsible
for the |apses, if any, regarding the aforesaid and to what
extent”". On the other hand, the Conmi ssion appointed by the
Central Governnent is specifically directed to inquire
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"whether the Chief Mnister practiced favouritism and
nepotism' in regard to various matters nmentioned in the
notification. (100 G 101 D E

(c) Moreover, it is hardly ever possible that the State
CGovernment will appoint a Conmission to inquire into acts of
corruption, favouritism and nepotismon the part of its
Chief Mnister. [101 G

3(a) On a plain reading of s. 3(1) of the Act, it is
i npossible to bold that the section cannot be construed as
authorising the Central CGovernnent to appoint a Conmi ssion
of Inquiry for the purpose of inquiring into the conduct of
a sitting Mnister of a State Governnment. [102 B]

(b) Section 3(1) cannot be given a restricted neaning.
There is no justification for readi ng down the provisions of
the section to linmt the power of the 'Central Governnent to
appoi nting a Commission of Inquiry for inquiring into the
conduct of persons in relation to matters concerning the
af fairs of the Union Government only. The section enpowers
the Central Governnent to appoint a Conm ssion for nmaking an
inquiry ‘into any definite matter of public inportance. It
i s inarguabl e that the conduct of Mnisters of State Govern-
ments in the purported discharge of their official functions
is not a definite matter of public inportance. Further, it
cannot be said that the Central CGovernment does not even
possess the power to collect facts in regard to

10

all egations of corruption nade by a section of the State
Legi sl ature agai nst sitting Mmnisters of t he State
CGovernment. [102 E-F]

(c) The argurment that s. 3(1) will offend against the
principle of collective responsibility unless it is
construed narrowy is wthout substance. Whatever may the
findings of the Conmssion of Inquiry, the Council of

M ni sters whether at the Centre or in the States, continues
to be collectively answerabl e or-accountable to the House of
the People or the ’'Legislative “Assenbly. Nei t her the
appoi nt nent of the Conmmi ssion nor ‘even the rejection by the
Conmission of all or any of the allegations referred to it
for its inquiry would make the Council of Mnisters any the
| ess answerable to those bodies. The object of Articles
75(3) and 164(2) of the Constitution is to provide that for
every decision taken by the Cabinet each one of the
Mnister- is responsible to the Legislature concerned. It
is difficult to accept that for acts of corruption, nepotism
or favouritism which are alleged by nenbers -against an
i ndi vidual Mnister, the entire Council of Mnisters can be
held collectively responsible to the Legislature. If an
i ndividual Mnister wuses his office as an  occasion or
pretense for commtting acts of corruption, he would be
personal |y answerabl e for his unlawful acts and no question
of collective responsibility of the Council of Mnisters can
arise in such a case. [105 C, 103 F-H

(d) The essence of collective responsibility of the Counci
of Mnisters is that the Cabinet is responsible to the
Legi sl ature for every action taken in any of the mnistries.
In other words the principle of <collective responsibility
governs only those acts which a Mnister perforns or can
reasonably be said to have perforned in the | awful discharge
of his official functions. [104, B]

A Sanj eevi Naidu etc. v. State of Madras & Anr., [1970] 3
SCR 505, 512 referred to.

(e) In the absence of a specific provision in t he
Constitution the conduct of a nmenmber of the Legislature
shall be inquired into by the Legislature only, it is
i npossible to hold that the appoi ntnent of a Conmm ssion of
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Inquiry wunder the Act constitutes interference wth the
privileges of the Legislature. English precedents relating
to the privileges of the House of Commobns which are rel evant
under Art. 194(3) do not support the States contention. [105
Dl

(f) The power conferred by Parlianent on the Centra
Government to a Commission of Inquiry under s. 3 (1) of the
Act for the purpose of facts in regard to allegations of
corruption, favouritismand nepotismagainst a sitting Chief
M nister or Mnisters cannot be held to constitute inter-
ference with the executive functions of the State Governnent
or that it confers on the Central CGovernnent the power to
control the functions of the State executive. [109 F-Q

(g) An examnation of the provisions and schene of the Act
shows that a Commi ssi on appointed under the Act is purely a
fact finding body with no power to pronounce a binding or a
definitive judgnment. The larger interest of the comunity
requires that sensitive matters of public inportance should
be enquired into by a high-powered Comm ssion whose findings
can conmand the confidence of the people. [If, on receipt
of the report, the Central Governnent decides to take any
action the validity thereof may have to be decided in the

light of the constitutional provisions. But, until that
stage arrives, it is difficult to hold that the Centra
Gover nirent is exercising any control or supervi sory
jurisdiction over the executive functions of the State. 108
B- C

(h) The inpugned Act cannot be held to suffer fromwant of
| egi sl ative conpetence in the Parlianent to enact it. Entry
94 of List I, Entry 45 of List IIl and failing these, Entry
97 of List | mnust sustain the Act. [112 B]

(i) In Shri Ram Krishna Dalma v. Shri Justice S. R
Tendol kar and others this Court held that Parlianment had the
| egi sl ative conpetence to pass the |awunder Entry 94 of
List | and Entry 45 of List LII" of the Seventh Schedul e.
The word "lnquiries" occurring in the two Entries nust be
held to cover the power to paw an Act providing for
appoi nt nent of Conm ssions of Inquiry. Since

11

the power to appoint a Commssion of Inquiry into the
conduct of sitting Mnisters of State CGovernments does not
of fend agai nst the principle of collective responsibility or
against the privileges of the Legislative Assenbly, and,
since it does not also confer on the Central Covernment -the
power of control over the State executive, the provision
must be held to be a valid exercise of the |[|egislative,
conpetence of the Parlianment. [111 B-C]

Shri  Ram Krishna Dalma v. Shri Justice S. R ' Tendol kar &
Q hers, [1959] SCR 279, 293 approved.

M V. Rajwade v. Dr. S. M Hassan & Os., AR 1954 Nag. 71
and Brajnandan Sinha v. Jyoti Narain, [1955] SCR <955, 975
referred to.

(j) Entry 97 is in the nature of a residuary entry and the
words "any other matter” which appear therein, nean "any

matter other than those enunerated in List I". |If entry 94,
List | does not cover the Act, inquiries of the nature
contenplated by the Act will fall within the description
"any other matter" occurring in entry 97 of List |I. If entry
45 of List 11l and ', he whole of the State List are to be
kept out of consideration, the Act will relate to "a nmatter
not enunerated in List Il or List Il [11 G

(k) The contention that by enpowering t he Centra
Governnment to appoint a Conmission for inquiring into the
conduct of the sitting Mnisters of the State Governnent,
Parliament has |egislated, on the Centre-State relationship
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which is a constitutional subject, is without any force.
The Act nerely enpowers the Central Governnent to appoint a
Conmi ssion of Inquiry for collecting facts with a view to
informng its own mind and the report of the Conmission is
not binding on any one. If alawis within the |egislative
conpetence of the legislature, it cannot be invalidated on
the supposed ground that it has added sonething to, or has
suppl enented, a constitutional provision so long as the
addition or supplenentation is not inconsistent wth any
provision of the Constitution. [113 A, 112 F-G 114 C D

(1) Not only that the pith and substance of the Act is
"inquiries" but it does not even incidentally encroach or
trespass upon the constitutional field occupied by Part Xl.
If it does not touch the subject matter of Centre-State

relationship, there is no question of its inpinging upon
a subject dealt with by the Constitution. Even assum ng
t hat | egi sl ation on the question of Centre State

relationship is inpliedly barred, the inpugned Act does not
fall within the vice of that rule and cannot, therefore, be
pronounced as unconstitutional. [113 H

Per Bhagwati, J. concurring

The suit filed under Art. 131 of the Constitution by the

State of Karnat aka against the Union of I ndi a is
mai nt ai nabl e. [ 122 B
1. The State woul d have | ocus to chal | enge

unconstitutional exercise of power by the Central Governnent
whi ch encroaches upon States exclusive sphere in relation to
the conduct of its Council of Mwnisters. By reason of
provision (a) to s. 3(1) of the Comm ssions of Inquiry Act,
1952, it could chall enge the inmpugned action of the Centra

Government because it prevents the State fromexercising its
power to direct inquiry into matters specified in the
notification issued by the Central CGovernment. [121 H

2. (a) The claimof the State that its Legislature and
CGovernment al one have power to investigate and contro

m suse of governmental power by the Chief Mnister and ot her
Mnisters of the State and that Central Governnent has no
power to enquire into the sane or to set up a Commi'ssi on of
Inquiry for that purpose, clearly raises a dispute as'to the
extent of the power of the State and the existence of a
superior or co-ordinate power in the Central Government to
inquire into the conduct of the Chief Mnister and other
M ni sters of the State in the discharge of t heir
governmental functions. Such a dispute concerns the content
of the respective powers of the State and the Union of | ndia
and the inter se relationship between the two entities and
the State is vitally interested init. The State is very

much concerned whether the conduct of its ([ Council of
M nisters in the discharge of governnental functions can be
enqui red

12

into only by itself through its owmn agency or 'can be
subjected to scrutiny by the Union of India. The State
would have locus to say that the Union has no right to
encroach upon its exclusive power to investigate into m suse

of governnental power by its Council of Mnisters. Apart
from the Council of Mnisters, the State can al so
conpetently make a claimthat the Council of Mnisters,

acting on its behalf, is imrmune from subjection to the power
of the Central CGovernnent to enquire into their conduct as
Mnisters. This immunity claimed in respect of- the Counci
of Mnisters can be ascribed to the State and the State can
raise a dispute touching upon the existence of this
i munity. [121 B-E]

Attorney-General for Victoria v. The Comonweal th, 71 C.L.R
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237 and Attorney-General for Victoria v. The Comronwealth,
52 C L.R 533 referred to.

(b) The two linmtations in regard to a dispute which can be
brought before the Supreme Court under Art. 131 are parties
and subject matter. The object of the Article is that since
in a federal or quasi-federal structure disputes. may arise
between the Governnent of India and one or nbore States or
between two or nore States, a forum should be provided for
the resolution of such disputes and that forum should be the
hi ghest court in the land. Article 131 is attracted only
when the parties to the dispute are the Government of India
or one or nmnore States arrayed on either side. The
limtation as to subject natter is contained in the words
“"if and in so far as the dispute involves any question
whet her of law or fact on which the existence or extent of
legal right depends"” which indicates that the dispute nust
be one affecting the existence or extent of a legal right
and not a dispute on the political plane not involving a
| egal aspect. [115 G H

State of Rajasthan v. Union of India, A I.R 1977 S.C. 1361
referred to

(c) There are two fallaciesin the argunent based on the
di stinction between State and State Government : one in
drawing a rather rigid, water-tight distinction between
State and State Governnent and the other in assuming that it
is only where the legal right of the plaintiff is infringed
that the suit can be nmintained under Art. 131. (117 B-D]

(d) Although theoretically a distinction exists between
State and State CGovernnent (and this finds recognition in s.
3(58) and s. 3(60) of the General auses Act, 1897)
constitutional aut horities ~have pointed out  that the
distinction is analogous to that between ~a given human
individual as a noral and intellectual ~person ‘and his
material physical body. By the term’State’ is wunderstood
the political person or entity which possesses the |aw
maki ng right and by the term ' Governnent’ is understood the
agency through which the will of ‘the State is fornulated,
"pressed and executed. The Governnent thus acts as the
machi nery of the State and those who operate this machinery
act as the agents of the State. Again, the State itself is
an ideal person, intangible, invisible and inmutable and the
CGovernment is its agent. |If the State Government is the
agent through which the State expresses its will, the State
cannot be said to be unconcerned when any right or ~capacity
or lack of it is attributed to the State - Governnment: It
woul d be wholly unrealistic to suggest that since the State
CGovernment is distinct from the State, any ~action or
capacity or lack of it in the State Government would. not
affect the State and the State would not be interested in
it. To do this would be to ignore the integral relationship
between the State and the State Government. Any. action
whi ch affects the State CGovernment or the Mnisters in their
capacity as mnisters would raise a matter in which the
State woul d be concerned. [117 D H

(e) Wen any right or capacity or lack of it is attributed
to any institution or person acting on behalf of the State,
it raises a matter in which the State is involved or
concer ned. The State would, in the circunstances, be
affected or, at any rate, interested if the Chief Mnister
and other Mnisters in their capacity as such that is in the

matter of discharge of their official functions, are
subjected to wunconstitutional exercise of power by the
Central Covernment. |If the Central Government were to issue

a direction to the Chief Mnister and other Mnisters to
exerci se the executive power of the State in a particular
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manner, the State would be clearly affected if such
direction is wunconstitutional and would be entitled to
conplain against it. if

13

the Central Governnent proceeds Wthout any constitutiona
authority to enquire how the executive power of the State is
exercised by the Chief Mnister and other Mnisters and
whether it is exercised in a proper manner, the State would
clearly have a locus to challenge the wunconstitutiona
action of the Central Covernment. [118 E-Q

(f) 1t is not a sine qua non of the applicability of Art.
131 that there should be infringement of some |legal right of
the plaintiff before it can institute a suit under the
Article. What the Article requires is that the dispute nust
be one which invol ves a question "on which the existence or
extent of |egal right depends'. The legal right may be that
of the plaintiff or of the defendant. |In other words, what
is necessary is that the existence or extent of the |I|ega
right 'nust be in issue in the di spute between the parties.

[118 H]

(g) Article 131 does not-lay down any particular node of
proceeding for exercise of the original jurisdiction
conferred by it. Al though the Supreme Court Rul es

contenplate that the original jurisdiction of the Court
under this Article/shall be invoked by neans of a suit that
is not the requirenment of the Article. ~ Wiile interpreting
the Article one ' is perhaps unconsciously - influenced to
import the notion of cause of action which is germane in a
suit and read this Article as limted only to cases where
sone legal right wof the plaintiff is ~infringed and
consequently it has a cause of action against the defendant.
But there is no reference to a suit or cause of action in
Art. 131. That Article confers jurisdiction on the Suprene
Court with reference to the character of the dispute ' which
may be brought before it for adjudication. The requirenent
of cause of action, which is so necessary in a suit, cannot
be inported while construing the scope and anbit /of Art.
131. (115 E & 119 B-C

(h) The only requirenent necessary for attracting the
applicability of Art. 131 is that the dispute nmust ~be one
i nvol ving any question "on which the existence or extent of
a legal right" depends irrespective of whether the lega
right is clainmed by one party or the other and it i's not
necessary that sone legal right of the plaintiff should  be
infringed before a suit can be brought under that Article.
[119 E-F]

(i) The word "right" is used in Art. 131 in a generic sense
and not according to its strict meaning. A vright in_ its
narrow sense constitutes the correlative of duty, but inits
generic sense includes not only right strict to sense but
"any advantage or benefit conferred upon a person by a rule
of law." The word "right" has four different nmeanings : (i)
Right stricto sensu; (ii) liberty, (iii) power; and  (iv)
i munity. In its strict sense ’'right’ is defined as
interest which the law protects by inmposing corresponding
duty (in others. "Liberty" is exenption fromthe right of
another and its correlativeis " no right"; "power, 1is
ability to change the legal relations of another and its
correlative is liability. "Imunity" is exenption from the
| egal power of another and its correlative is disability.
[119 H & 120 A]

(i) The word ’'right’ is used in Art. 131 in the generic
sense. If the State clains to be entitled to legislate
exclusively on a particular Matter on the ground that it
falls within List Il of the Seventh Schedule to the
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Constitution and the Union of India questions this right of
the State, the dispute would be one relating, not to any
right of the State in the strict sense of the term but to
the "liberty’ of the State to | egislate on such matters and
it would come directly within the terms of Art. 131. Even a
dispute relating to the power of the Union of India to
abolish the legislative assenbly of a State or to dissolve
it would fall within the scope and anbit of Article 131

[120 C D

State of Rajasthan v. Union of India, AIl.R 1977 S.C
1361, Attorney-Ceneral for Victoria v. The Comonweal th.
71 C.L.R 237 and Attorney-Ceneral for Victoria V. The

Comonweal th, 52 C.L.R 533 referred to.
Untwal i a, Shinghal and Jaswant Singh, JJ. (Dissenting)
The suit is not maintainable. [126 D

14

(a) The State by itselfis an ideal person, a legal entity,
unchangeabl e, invisible and i mutable. The Governnent is
the agency -through which the wll of the State is

fornul at ed, expressed and executed. [123 E]

(b) In relation to the existence of a dispute between the
Uni on of India on the one hand and one or nore States on the
other, the expression used in Art. 131 for the former is
CGovernment of India signifying that the dispute may be wth
the Governnent of 'India but the other party to the dispute
nust be the State only and not any linb of the State,
nanmely, the executive, the legislature or the judiciary.
Article 300 of the Constitution which states that the
CGovernment of India nay sue or be sued by the nane of Union
of India and the Governnent of a State may sue or be sued by
the. nane of the State is only an enabling provision. An
inroad upon the right of the Government nmay, in certain
circunstances, be an inroad upon the legal right  of the
State, and if there is any invasion on the legal right of a

State the agency through which action wll be comenced, may
be the CGovernnent of the State. Article 300 nmerely
prescri bes the node of describingia party to the suit. But

the real answer to the maintainability of the suit is to be
found fromArt. 131 itself. [123 F-Q

(c) Article 131 does not specifically state whose |ega
right the question involved in the dispute nust relate to
and in what respect. To say that for the application of the
Article it is sufficient that the plaintiff questions the
| egal or constitutional right asserted by the defendant nay
not be correct. Odinarily and generally in any suit the
conpetition is between the legal right of the plaintiff and
the defendant. But primarily the plaintiff has to establish
his legal right to succeed in the suit. if the defendant
establishes his legal right, the suit fails. If either
party fails to establish the legal right, yet the suit fails
because the plaintiff cannot succeed unl ess he establishes
his legal right. The expression "the existence or extent of
a legal right used in Art. 131 is meant to bring about « this
result. It was neither necessary nor advisable to state
further in the Article that the dispute nust involve —any
guestion on which the legal right of the plaintiff nust
depend. (124 B; E-F]

(d) It is well-established that a Mnister is an officer
subordinate to the Governor. The enquiry set up in this
case 1is not against the State or the State Governnment, but
against the Chief Mnister and other Mnisters to whomit is
open to nmove the Hgh Court wunder Art. 226 of t he
Constitution and the H gh Court would then have referred the
guestion of vires of the Act to the Suprene Court under Art.
131A. But, that in no way entitles the State to invoke the
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original jurisdiction of the Supreme Court under Art. 131
[125 A-B]

State of Rajasthan & Os. v. Union of India, AIl.R 1977
S.C. 1361, King Enperor v. Sibnath Banerji & Ors., 72 Indian
Appeal s, 241 and A Sanjeevi Naidu etc. etc. v. State of
Madras and Anr., [1970] 3 S.C.R 505 referred to.

(e) There is no force in the contention that it is only the
State Governnment and not the Central CGovernment which has
the right to order an enquiry under s. 3. There may be
conpetition between the power of one authority. (Centra
CGovernment) and another (State CGovernnent), but unless the
power exercised by one authority brings about a dispute
i mpinging upon the legal right of the other party, the
latter cannot cone wunder Art. 131 and say that nerely
because it was within its power to do so, its legal right is
affected by the illegal exercise of the power by the other
party. The exercise of power must directly or by necessary
implication affect the legal right of the other party.
Suppose for exanple, if Parlianent passes a | aw under Entry
8 (intoxicating liquors) in List Il and in pursuance of that
| aw, nakes an order against a resident in a State, the order
is bad as having been issued under an invalid |aw nade by
Par | i ament . The State CGovernment, in such a case, cannot
file a suit under Art. 131 nerely because the order had been
made agai nst its resident under a | aw which encroached upon
the legislative field of the State. In-the instant case the
concerned ministers can chall enge the i npugned notification
but the notification can in no way be said to have affected
or restrained the State Governnent fromgiving effect to its
notification. [125 B; D@
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(f) Moreover, if a restricted nmeaning were not to be given
to the scope of the suit which can be filed under Art. 131
very anonal ous results may follow. ~ Any action taken by the
Central Governnent under the Act or otherw se against any
citizen residing in or an officer of a State, could be
chall enged by institution of a suit under Art. 131 by the
State on the ground that the action of the Centra

Governnment is ultra vires and wi thout any legal  right. A
M ni ster, being an officer of the State, the order affecting
him cannot confer a right of suit on the State under Art.
131. [126 B-C

(Concurring with the majority)

2(a) There is no justification for reading down t he

provi si ons of the Act nor are the provi si ons
constitutionally invalid on any account. [137 C
(b) The Indian Constitution is not federal in -character,

but has been characterised as quasi-federal in nature. . Even
though the executive and | egislative functions of the Centre
and States have been defined and distributed, there runs
through it all a thread or rein in the hands of the Centre
in both the fields. Apart fromthe exclusive |legislative
power of the Centre and the States, both have concurrent
powers of legislation in regard to the entries of List  IlIl.
The residuary power lies with the Parlianent (Art. 248,
Entry 97 of List I). Parliament has a predomi nant hand in
respect of matters in the concurrent list (Art. 254). In
certain circunstances, Parlianment has power to legislate on
matters in the State List (Articles 249, 250, 252 and 253).
Article 256 provides, inter alia, that the executive power
of the Union shall extend to the giving of such directions
to a State as may appear to the Governnent of India to be
necessary for that purpose. There are also other inportant
features which denonstrate the weak federal structure and
the controlling hand of the Centre over the States. The
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Governor is appointed by the President and holds office at
his pleasure. He reports to the Centre fromtine to tine
about the administration of the State. Entry 45 in List Il
enpowers the Parliament to legislate on the subject of
inquiries for the purpose of any of the matters specified in
List 1l. Parliament has power to admt into the Union, or
establish, new States (Art. 2) and can make a law for the
formation of new States and alteration of areas and
boundaries if existing States (Art. 3). [128 A-D;, 129 C E]
State of West, Bengal v. Union of India [1964] 1 SS.C R 371
referred to.

(c) The |I|aw made under Entry 45 of List IIl can cover an
inquiry in matters i ke corruption, nepoti sm or
mal adm nistration in any executive action of the State
Gover nent . Such an enquiry neither interferes wth the

| egislative power of the State nor wth its executive
action. An inquiry under the Act by a Conmission appointed
t hereunder, which is a fact finding body, is for the purpose
of finding the facts. It cannot be said that a Conm ssion
appoi nted by the Central Governnent under the Act cannot be
appointed- for finding facts in relation to the allegations
made against a Mnister of a State. [131 B-C

(d) In an enquiry -set up under the Act, there is no
prosecution, no framng of a formal charge, no accused
bef ore the Conmi ssion of Inquiry and there is no exercise of
any supervisory or disciplinary jurisdiction by the Centra

Government against the State Government nor is there any
usurpation of any executive function of the State. The
Centre is concerned with and interested only in knowi ng and
ascertaining facts as regards the all egati ons made agai nst a
Chief Mnister, Mnister or any other officer of the State
CGovernment. [132 A-B; (C

(3) It my be true to say that the Mnisters of the State
CGovernment are not under the disciplinary control | of the
Central Governnent. But it would be incongruous and
anonmal ous to say that it is only the State Governnment which
is conpetent to appoint a Commission of Inquiry against

itself or its Mnisters. It is not likely ‘that the
M ni sters, while remmining in office, would set up
Commi ssions of Inquiry for enquiring into their ~alleged
m sdeeds even if it is assuned that this is possible, it

does not lead to the conclusion that their power is
exclusive and excludes the power of the Central Governnent
under the Act. There is nothing in the Constitution to
indicate that the power of the State Legislature or the
State CGovernment is exclusive. |t nay be co-extensive
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and such a situation is postulated and provided for in_the
proviso to s. 3(1) of the Act. There is nothing.in the Act
or the Constitution which excludes the power of the Centra
Government to set up a Conmission of Inquiry for- finding
facts in regard to the alleged naladmnistration of the
St ate. After ascertaining the facts, further action my
follow in accordance with the provisions of the Constitution
or the |aw The Act does not provide for any kind  of
di sciplinary action against a Mnister. [132 F-H]

(4) The doctrine of collective responsibility does not
grant imunity to the State Mnisters frombeing subjected
to the provisions of the Conm ssions of Inquiry Act. In
truth, it is little nore than a political practice which is
commonplace and inevitable. Al that it nmeans is that
Cabi net decisions bind all Cabinet Mnisters even if they
argued in the opposite direction in the Cabinet, and that
the team nust not be weakened by sonme of its nenbers making
clear in public that they di sapprove of the Governnent’s
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policy. It only neans that the Council of Mnisters wll
have to stand or fall together, every nenber bei ng
responsi ble for the action of any other. [134 E]
"Representative and Responsi bl e Governnent"” by A H Birch
"CGovernnent and Law' by T.C. Hertley and J. A C Giffith.
State of Jammu and Kashmr v. Bakshi Ghul am Mohanmmad, [1966]
Suppl. S.C R 401 referred to.

(5) The power granted to Parliament under Entry 45 of List
[l is clear and explicit for passing a law for inquiries in
regard to any of the matters in List Il. That being so the
power cannot be «curtail by the doctrine of i mplied
prohi bi ti on. The doctrine of inplied prohibition was
definitely rejected by Courts in England and Australia and
by an overwhelmng nmgjority of this Court in Kesavanda
Bharati’s case. The only way in which the Court could
det erm ne whether the prescribed limts of |egislative power
had been exceeded or not is by looking to the terns of the
i nstrument, by which affirmatively the |egislative power was
created and by which negatively they are restricted. [136E]
Smt . Indira Nehru Gandhi v. Shri. Rai Narain, [1976] 2
S.CR 347, Wbb v. Qutrim[1907] A-C. 81 The Amal ganated
Society of Engineers and The Adelaide Steanship Conpany
Limted and Qthers, 28 Conmonweal th Law Reports, 129. The
State of Victoria and The Comobnweal th of Australia, 122
Commonweal th Law Reports, 353 and Hi s Holiness Kesavananda
"Bharati Sripadagal avaru v. State of Kerala, [1973] Suppl
S CR 1 referred to.

(6) There is no substance in the argunent that a comm ssion
appoi nted by the Central Governnent to inquire into the same
matter for which a conmm ssion had al ready been set up by the
State Governnent is violative of s. 3(1) (b) of ‘the Act.
The notification of the State Government has not, in._ terns,
appoi nted any comm ssion for inquiring into the mtter-, of
al | eged corruption, nepoti sm favouritism and mal -
adm nistration of the Chief Mnister or any other Mnister
of the Government. The itens referred to for inquiry by the
State Comm ssion were "irregularities conmtted or excess
paynments nade in certain matters relating to contracts,
grant of loan, allotnent of sites, purchase |IT of furniture,
di sposal of foodgrains, etc." In none of those clauses, is
it mentioned as to the person responsible for the alleged
irregularities or maladm nistration. There is no reference
to any alleged m sconduct, corruption or nmaladmnistration
of the Chief Mnister or any other Mnister. |n contrast,
the terns of reference in the notification issued by the
Centre is to enquire into the specific matters enunerated in
Annexure |, one of which is covered by the notification of
the State Government. |In regard to specific matters in
Annexture |1, there may be sone comon matters which are the
subj ect-matter of enquiry by the State Governnent. ~but in
regard to matters in Annexure |1, the notification'in clear
terns excludes any matter covered by the notification of the
State Governnment. The Conm ssion appointed by the Centra
CGovernment, therefore, would he conpetent to exclude  such
matters fromthe purview, of its enquiry. [137 E-F]
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Per Kailasam J. (concurring)

1(a) The suit is nmmintainable. Wen the exercise of the
executive functions of the State through its officers is
interfered with by the Central Government, it cannot be said
that the legal right of the State is not affected. [168 G
167 Al

(b) The executive powers of the State will be exercised by
the Governor with the aid and advice of the Chief Mnister
and other Mnisters, The power is exercised either directly
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or indirectly through officers subordinate to the Governor
in accordance wth the provisions of the Constitution

According to the inmpugned notification the Conm ssion of
Inquiry was appointed for the purpose of naking an inquiry
into a definite matter of public inportance, nanely, charges
of corruption, nepotism favouritismand m suse of govern-
nmental power |evelled against the Chief Mnister and certain
other Mnisters ,of the State. Therefore, the scope of the
inquiry- would inevitably involve the functioning of the
executive of the State. The dispute in the instant case
relates to the functioning of the State in exercise of the
powers conferred under the Constitution and so. the States
| egal rights are affected. [166 D F]

State of Rajasthan v. Union of India AR 1977 SC 1361
referred to

(c) The Covernment ~of India Act, 1858, provided only
absol ute inperial control w thout any popul ar participation
in the admnistration.” The Governnent of India Act 1919, for

the first tinme introduced dyarchy in the Provinces. Under
this Act the Provinces were del egates of the Centre and the
Central legislature retained the power to |egislate on any

subject for the whole of India. The Governnent of India
Act, 1935 changed the-unitary nature of the CGovernment under
the 1919 Act into a federal structure and nade the Provinces
as units. The 1935 Act divided |egislative powers between
the centre and the provinces; the Federal l|ist conprising of
subjects over which the federal |egislature had exclusive
powers of legislation, the Provincial List conprising of
subj ects over which the Provincial | egi slatures had
exclusive jurisdiction and the Concurrent List conprising of
subj ects over which both the Federal  and Provi nci a

| egi sl atures had power to nake |aws. Under the Constitution
the States, in several respects, are subordinate to the
Central CGovernnent in that the formation of the federation
was not as a result of any treaty between the States and the
Federation. There are various features of the Constitution
which make it strictly not federal. It has variously been
descri bed as quasifederal or federal in structure or federa

system with a strong central bias. In the  schene of
di stribution of powers between the Union and the ~ States,
there is a strong tilt in favour of the Union. For the
purpose of settling disputes between the Centre and the
States a machinery is also provided for in the ,Constitution
itself. [140 C 141 C 142]

(d) In determ ning what the respective powers of the Centre
and the States are, one has to look into the Constitution

Since the States are not the delegates of the Centra

CGovernment and the source of power both for the Union as
well as the States being the Constitution itself, the
Central Covernnment cannot exercise any power over the States
which is not provided for in the Constitution. There is no
overriding power with the Union Governnent. [143 B]

Atiabari Tea Co. Ltd. v. The State of Assam & Ors. [1961] 1
SCR 809, Autompbile Transport (Rajasthan) Ltd. v. The State
of Rajasthan [1963] 1 SCR 491. State of Wst Bengal v.
Union of India [1964] 1 SCR 371 and Kesavanand Bharti [1973]
Sapp. S.CR | referred to.

(e) Under Article 254(1) when a law made by the State
Legislature is In conflict with any provision of |aw made by
Parliament or to any provision of any existing law wth
respect to one of the matters enunerated in the Concurrent
List, then the | aw nade by Parlianent shall prevail and the
State law shall be void to the extent of repugnancy. [149 (]

(f) Before declaring a |aw as repugnant an attenpt should
be made to see whet her the conflict could be avoided by
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construction. [149 C]

(g) Article 248(1) and Entry. 97 in List | of the Seventh
Schedule make it clear that the residuary power is wth
Parliament and when a matter sought

18

to be legislated is not included in List Il or List 11
Parliament has power to nmake laws with respect to that
matter or tax. But the function of the Lists is not to
confer powers on the legislature; they only demarcate the
legislative field. Since there is no provision in the
Constitution conferring on the Union the power to supervise
the governnental functions of the State reference to the
Lists will not solve, the problemraised in this case. [149
C D

The CGovernor General in Council v. The Raleigh Investnent
Co. [1944] F.CR 229, 261 and Union of India v. H S
Dhillon [1972] 2 SCR 33 referred to.

(b) The well accepted basic principles of construction of
the Constitution aslaid down by decided cases are that when
a question arises whether the prescribed limt shave been
exceeded, the only way in which it can be done is by | ooking
into the terms of the instrunent by which affirmatively the
| egi sl ative powers were created and by which negatively
they are restricted. |f what has been done is |egislation
within the general 'scope of the affirnative words which give
the power, and if it violates no -express conditioner
restriction by which that power is limted, it is not
for any Court of justice to inquire further or. to enlarge
constructively those conditions and restrictions.|f the text
is explicit the text is conclusive. VWen the text is
anbi guous, recourse nust be had to the context and schene of
the Act. Yet another well-accepted aid to construction is
t hat the history which Ilies behind an enactnent is
admi ssi bl e because to find out the neaning of the |Iaw,
recourse nmay legitimtely be had to the prior state of the
law, the evil sought to be remedi ed and the process by which
the I aw was evolved. [150 H, 151 A]

(i)The golden rule of interpretation that in construing
words in a Constitution conferring legislative power, the
nost |iberal construction should be put upon the words,
admts of certain exceptions. |If it is found necessary to
prevent conflict between two exclusive jurisdictions a
restricted nmeaning may be given to the words. Further, in
interpreting the words of a statute the nain object is to
ascertain the intention expressed by the words ~used,  that
is, to ascertain "the intention of themthat made it." [154
F-g

R v. Burah [1878] 3 A C. 889 and Attorney-Ceneral for. the
Province of Ontario and Others. v. Attorney-General for/ the
Dom nion of Canada and Another [1912] A . C. 571 at 573, The
Amal gamat ed Soci ety of Engi neers v. The Adel ai de “Steanship
Conpany Ltd. & Os. 28 C.L.R 129, Wbb v. CQutrim [1907]
A.C. 81. The State of Victoria v. The Conmon-Walth of
Australia, 122 C.L.R 353, Liyange v. R [1967] A C. 259 and
The State of West Bengal v. Niripendra Nath Bagchi [1966] 1
SCR 771 referred to

(j)Articles 256 and 257 list the obligations of the States
and the Union and control of the Union over the States in
certain cases. Article 257(A) (introduced by 42nd Amendnent
of the Constitution) enpowers the Government of India to
depl oy any arnmed forces of the Union or any other force for
dealing with any grave situation of |aw and order in any
St ate. Except in cases referred to in these Articles, the
Constitution does not provide for the Union Governnent to
give any directions to the State Governnent. As there is no
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specific article in the Constitution enabling the Union
CGovernment to cause an inquiry into the gover nnment a
functions of the State the power cannot be assuned by

ordi nary | egi sl ation but resort nust be had to a
constitutional amendnent. [152 C-D;, F;, H
(k) The Constitution being the fundanmental law, no |aw

passed under nere |egislative power can effect any change in
the Constitution unless there is an express power to that
effect given in he Constitution itself. There are a nunber
of articles which expressly provide for amendnent of the
Constitution by law. But where no power is conferred on the
Parliament to nmake laws, it cannot add to the Constitution
by ordi nary | aw maki ng process. [153 (]

|.C. Golak Nath & O's. v. State of Punjab & Anr. [1967] 2
S.CR 762 referred to.

(1) Entry 45 in List A1l (Enquiries........ for the purposes
of any of the matters specified in List Il or List [I11)
shoul d not be given a w de nmeaning as,

19

conferring ~on the Union and the State Governnent powers to
enact a provision to enbark on-an inquiry as to the msuse
of the governmental powers by the other. [155 C D

Ri ver War Conmi ssioners ~v. Adanson [1877] 2 A.C. 743,
R M D. Chamar baugwalla v.” The Union of India [1957] SCR 930
and Bengal Immunity Co. Ltd. v. State of Bihar [1955] 2 SCR
603 referred to.

(m The power conferred under Entry 45 List I cannot be
construed in such a manner as to | ead to the conclusion that
if alaw enacted by Parlianent enmpowers the Uni on Gover nment
to conduct an inquiry into the msuse of governmenta
functions by a Mnister of State Governnent, the State wll
have the power to |legislate empowering it to enquire into
the msuse of governnmental powers by a Union Mnister
relating to matters in List IIl. ~Such” an interpretation
woul d not be conducive to the harnoni ous functioning of the
Uni on and the States. [155 D E]

(n) The deci sions on which the Union Governnent relied for
the proposition that the words "definite matter of public
i mportance"” would enbrace an inquiry into the  msuse of
governmental functions of the State, do not - support that
contention. In M V. Rajwade v. Dr. S. M Hassan and

O hers the comm ssion appoi ntedwas only a fact-finding
body neant to instruct the mind of the Governnent andthe
scope of the inquiry fell withins. 3 as it related to a
definite matter ofpublic inmportance and not an inquiry
into the msuse of governnmental functions of ~a Chief
M nister or a State Mnister.In Shri Ram Krishna Dalm a
v. Shri Justice S. R Tendol kar and others,, it was held
that the act and conduct of individuals may assunme /such
dangerous proportions as may well affect the public 'well-
bei ng and thus becone a definite matter of public
i mportance. But neither decision concludes the poi nt
arising in 'this case, nanmely, whether the words "definite
matter of public inportance" should be construed as to
include the right to inquire into the abuse of governnenta
functions by a State Governnment. Again in State of Jamu &
Kashm r v. Bakshi Ghul am Mohammad which is an authority for
the proposition that inquiry into the acts of a person who
had ceased to be a Chief Mnister may continue to be a
matter of public inportance it was held that the inquiry
into the past acts which have affected the public well-being
woul d be matters of public inmportance and it was irrelevant
if the person who conmitted those acts was still in power to
be able to repeat them [158 A-H

Shri  Ram Krishna Dalma v. Shri Justice S. R Tendol kar &




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 161

QO hers [1959] SCR 279, State of Jammu and Kashmir v. Bakshi
Ghul am Mohamad, [1966] Supp. SCR 401 and M V. Rajwade v.
Dr. S. M Hassan & Ohers |I.L.R [1954] Nag. |  held
i nappl i cabl e.

(Di ssenting)

2. The inpugned notification inpinges on the right of the
State to function inits limted sphere and is beyond the
powers of the Central Governnent under s. 3 of the Act. [168

(a)lf s. 3 of the Conmissions of Inquiry Act, 1952 is
construed as enabling the appointnent of a Conm ssion of
Inquiry into the conduct of a Chief Mnister in office, it
woul d result in enpowering the Central Government which is a
del egate of the Parlianment to exercise the powers which
woul d never have been contenpl ated by the Parlianent. The
result of such a construction would anmount to inviting the
State CGovernment to appoint Conmissions of Inquiry into the
conduct” of Central Mwmnisters regarding matters in List |11
and List I'l'l. 161 H]

(b) Section 3(1) read with the proviso nakes it clear that
the intention of the Act is to enable the appropriate
Governnents that is, the Central or the State Government to
appoi nt a Conmi ssion of Inquiry for the purpose of naking an
inquiry into any definite matter of public inportance. The
Central Governnent can appoint a Conmission to nmke an
inquiry into any matter relatable to any of the Entries
enunerated in List I, List Il or List 1ll of the Seventh
Schedul e of the Constitution while the State Governnent can
appoi nt a Conmi ssion to inquire into any natter relatable to

any of the Entries enunerated inList Il andList 1ll of the
Constitution. As both the Central Govern-

20

nment and the State Governnent have power to appoint a
Conmission of |Inquiry relating to Entries in List Il and
List IIl there might arise occasions when there may be
overlapping. In order to avoid such a contingency provisos

(a) and (b) to s. 3(1) enact that when the Centra
CGovernment has appointed a Conmi ssion of Inquiry, the /State
Government shall not appoint another Comm ssion-of I'nquiry
into the sane matter without the approval of the Centra
CGovernment so long as the Comm ssion appointed by the
Central CGovernment is functioning and the Central Governnent
shall not appoint an,other Conmission to inquire into the
same matter as |ong as the Commi ssion appointed by the State
Government is functioning. These provisions are for the
purpose of avoiding any conflict by the two Governnents
appoi nting two separate comri ssions to inquire into the same
matter. [163 D F-]

(c)In the instant case the Court is not called upon to / go
into the two notifications and determ ne which itemin the
notification of the Central Governnent is not covered by the
State Governnent’s notification. [168 G

&

ORIG NAL JURISDICTION : Oiginal Suit No. 8 of 1977.

L. N. Sinha, R N Byra Reddy, Adv. Genl., S. C Agarwal,
Vi noo Bhagat and Narayan Metter, for the Plaintiff.

S. N. Kacker, Solicitor CGeneral, Soli J. Sorabjee, Addl.
Solicitor General, R N Sachthey, E. C Agarwala and Grish
Chandra, for Defendant No. 1.

The foll owi ng Judgnments were delivered by

BEG C. J.-"India, that is Bharat, shall be union of States’.
The very first mandate of the first article of our
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Constitution to which we owe allegiance thus prohibits, by
necessary inplication, according to the plaintiff in the
original suit now before wus under Article 131 of the
Constitution of India, any constitutionally wunjustifiable
trespass by the Union Government upon the domain of the
powers of the States. The State of Karnataka, has,
therefore, sued for a declaration that it notification dated
23-5-1977 (hereinafter referred to as , rho Centra
Notification) constituting a Conmission of Inquiry in
purported exercise of its powers under Section 3 of the
Conmi ssions of Inquiry Act, 1952 (hereinafter referred to as
"the Act’), is illegal and ultravirus. This declaration is
sought on one of two alternative grounds : firstly, that the
Conmi ssions of Inquiry Act, 1952, does not "authorise the
Central Governnent to constitute a Commission of Inquiry in
regard to matters falling exclusively within the sphere of
the State's legislative and executive power", and, secondly,
that if the provisions of the Act do cover the Centra

Gover nnent Notification, t hey are ultra-vires for
contravention of "the terms of the Constitution as well as
the federal structure inplicit and accepted as an inviol able
basic feature of the Constitution". Consequentially, the

plaintiff seeks a perpetual injunction to restrain the
respondents, the Union of India and Shri- A N Gover, the
one-man Comm ssion/of Inquiry into " charges of corruption

nepotism favouritism and msuse of ~Governnental power,
agai nst the Chief Mnister and other Mnisters of the State
of Karnataka", fromacting under the  Central . Governnent’s
notification.

21

The plaintiff State’'s case is: that, the Congress Party was
returned by the electors by a najority at anelection held
in the State in 1972; that the nmjority party in the
| egislature elected Shri Devraj Us as its |eader who then
formed his Governnent as required by Article 163 of the
Constitution; that, the Governnent thus installed, by what
must be deenmed to be the will and decision of the State
Legi slature, continues to enjoy the confidence of the
legislature and is in office; that, in the recent” Lok’ Sabha
el ections, the Congress party headed by Shri Devrai Us
achieved a resounding success by having won 26 out of 28
seats so that the Janata party, which isin power at the
Centre, nust be deenmed to have been rejected by the
el ectorate, but it is indirectly, through the appointnent of
a Central Commission of Inquiry trying to discredit the
Congress Party and its leaders in the State of Karnataka,
and, thereby, interfering with the denocratic machinery of
control and supervision of the Government of the State
provided by the Constitution itself.

On 26th April, 1977, the Union Home Mnister sent a letter
to the Chief Mnister of the State comunicating the
all egations contained in a Menorandum subnitted by 'certain
menbers of the opposition party in the Karnataka State
Legi sl atures and asked himto make his coments. The Chief
M nister gave a reply dated 13th May, 1977 a copy of which
was attached to the plaint.

The Chief Mnister, in his reply, conplains that "slanderous
propaganda has been unl eashed wi thout any verification of
the truth or otherwi se of the allegations or past history of
nost of the charges”. He points out that broadcasts and
press reports had given himan intinmation of the allegations
sent to himeven before they were received by himwith the
Home Mnister’s letter. The Chief Mnister said: "It is
reasonable to presune that the object of this canpaign of
slander is minly to tarnish the image of the Congress
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party, ny colleagues and nyself in an effort to gain, if
possi bl e, power for your party in the State imrediately
after your party was totally rejected by the electorate of
t he State in the recent Lok Sabha elections". The
i nsi nuati on was that the whol e object of manipul ated charges
against the Chief Mnister was to vilify him and his
Government and to bring himdown in the estimation of the
public so as to destroy the support which the Congress party
had fromthe people of the State. it was thus a charge of
malice in fact.

The Chief Mnister also adnmitted, in his letter to the Union
Hone said to be enbodied in our Constitution and described
them as "the conmer-stone of national wunity and nationa

integrity". He asserted : "the constitution is the source of
all power for the various organs of the Centre and the State
and all actions and exercise of all power under any of the
statutes either by the Centre or by the State nmust conform
to and be subordinated to the scheme of distribution of
powers, |egislative and executive, under the Federal Schene
of the Constitution".

The Chief Mnister also admtted in his letter to the Union
Home M nister, that the Constitution "in certain exceptiona

ci rcunst ances pro-
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vides for the Centre naking inroads into the exclusive
domain of the State Legislature or the State executive".

But , lie denied that the excepti onal ci rcunst ances,

expressly provided for in the Constitution, for interference
by the Centre, existed in the instant case.

Evidently, the Chief Mnister neant that there was no room
for invoking the energency provisions under Article 356 of
the Constitution which provides for the assunption by the
Presi dent of India of any of the functions of the Governnent
and by the Union Parliament of the functions of the State
Legi sl ature, provided "the President is satisfied on receipt
of a report fromthe CGovernor of a State or O herwi se that a
situation has arisen in which the Government of the State
cannot be carried on in terns of the Constitution".

The Chief Mnister also invokes the aid of the principles of
denocracy which, according to him perneate the whole scheme
of the Constitution, so that Chief Mnisters and other State
M nisters can be called to account only by the State
Legi slature to which they are responsible. He asserted that
"t he Cabi net system of Governnent is a basic feature of the
Indian Constitution". This inplies, according to him  that
all control over nministerial actions vests in the State
Legi sl atures only and not in the Union Government, subject,
of course, to exceptions expressly provided. Wth regard to
the actions of the State Governnent, he conplained that the
assunption of inquisitorial or supervisory functions by the
Uni on Governnent at the instance of "an extra constitutiona

agency, however high, woul d destroy the basic character of
t he Cabi net system of CGovernment and would rob t he

| egi sl ature of the State and its peopl e, of the
constitutionally guaranteed right of having a Governnent - of
their choice subject to their control". He clainmed that the

State had exclusive right to investigate charges relating to
matters falling "within exclusive donmain of the State under
the Constitution". He warned against the dangers to
national interest by undue interference with the federa

schene contenpl ated by the Constitution

The Chief Mnister, after having enphatically asserted what
he conceived to be the object of the proceedings against him
and his constitutional rights, very properly offered to
pl ace all the material having a bearing upon the 36 charges
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out of which he admtted that 23 related to him He offered
to clear hinself of these charges. lie pointed out that 4 of

the charges related to his coll eagues and had been di scussed
in the legislature. He also said that 3 charges had al ready
been enquired into by the former Prime Mnister. He said
that be did not want these to be reopened. He cited the
speech of Shri Om Mehta, a forner Mnister of State, in the
Lok Sabha, on 5th May 1976, where it was stated that sone
menoranda  bad been sent, containing al | egati ons of
corruption and msuse of power nmade against the Chief
M ni ster and other ministers of Karnataka by sone nmenbers of
the Legislative Assenbly, as |long ago as 1973. According to
that statenent, there were 99 allegations out of which 16
concerned the Chief Mnister personally. Shri Mhta was
said to have declared that the allegations against the Chief
Mnister were found to | ack substance after the settled

procedure
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of inviting coments fromthe Chief Mnister Iliad been
observed. The Chief Mnister then dealt at considerable

length with the individual charges.

In the plaint before us, it was pointed out that charges of
the nature now referred to the one nan Commi ssion by the
Central CGovernnent ‘had been nmade over since 1972 el ections
both on the floor of the Legislature and elsewhere. It also
sai d that they had been expl ai ned and answered on the floor
of t he Legi sl ature repeatedly. The Chi ef M ni st er
conpl ai ned that the sanme allegations had been repeated after
a new CGovernnent had assuned office at the Centre.

It was also asserted in the plaint that, inorder to allay
any suspicion in the "mnds of the public in-the State, and,
in view of the continued agitation for a judicial probe,
and, in accordance with the highest and best traditions of
CGovernment, the State Governnent, by a notification, dated 1
8th My, 1977, appointed a Commi ssion of Inquiry under

Section 3(1) of the Commi ssions of ‘Inquiry Act, 1952. "A
copy of the notification of the State Governnment was
attached to the complaint. It was alleged that a copy of it

had al so been sent to the Hone Mnister ,on 18th May, 1977.
One of the subnissions by the plaintiff is that the State
CGovernment notification dated 18th My, 1977, appointing its
own Conmission to inquire into all the matters and
irregularities, to which additions could be nade and of
which further particulars could be provided, covers all that
could be enquired into by the G over Commssion under the
notification dated 23rd My, 1977, which specifically
excludes matters covered by the Karnataka Governnent’s
notification dated 18th May, 1977. Reliance i's. placed on
proviso (b) to Section 3(1) of the Act which prohibits the
Central Governnent from appointing another Comm ssion'" to
inquire into the sanme matter for so long as Conm ssion
appoi nted by the State Government is functioning, unless the
Central Governnent, is of opinion that the scope of the
i nquiry should be extended to two or nore States".
The witten statenent filed on behalf of the Union of India
raises 2 prelimnary objections as follows before replying
seriatim to the paragraphs in the plaint. The prelininary
obj ections are :
"1. The suit by the State of Karnataka is not
mai nt ai nabl e i nasmuch as the i mpugned
notification S.O No. 365(E) dated 23rd My
1977 constituting the Commission of inquiry
does not affect the plaintiff-State. By
i mpugned notification a Commission of Inquiry
under section 3 of the Commissions of Inquiry
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Act, 1952, has been constituted for t he
purpose of mamking an inquiry into the charges
of corruption, nepotism favouritism and
m suse of CGovernnental power against the Chief
M ni ster and certain other Mnister’,; of the
St at e Karnataka specified in the notification
The inquiry is against the Chief Mnister and
certain other Mnisters as individuals and not
against the State of Karnataka. The inquiry
i s rather
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inthe interest of State that such corruption
nepotism favouritismshould not exist in the
State. The State of Karnataka is not directly
interested in the inquiry proposed to be held
agai nst~ the Chief Mnister and certain other
Mnisters ~of the State. The i ndi vi dual s
occupying the office of Chief Mnister and
M nisters are distinct fromthe State it".

2. Article 131 of the Constitution of India
gives original jurisdiction to the Hon’ble,
Supreme Court in any dispute between the
Government of India and one or nore States

etc., if the dispute involves any question of
law /or fact or which the existence or extent
of a /legal right depends. There being no

di spute between the CGovernnent of India and
the 'State, the suit -is not  naintainable.
There is no legal right of the plaintiff-State
to Me the present suit.”
The Union of India deniedthat the nmatters now to be
enquired into by the Gover Comission constituted a
resuscitation of previous charges and all egati ons which had
been disposed of. Mala fides inthe .institution of the
Conmi ssion of |Inquiry is denied. The wvalidity of al
provisions of the Act is staunchly defended. The I nquiry
ordered by the Central Governnent is, its asserted, quite
conpet ent and not covered by the State Gover nirent
notification. It is denied that the federal = scheme or
denocratic principles enbodied in the Constitution are
affected by the institution of a Commission of Inquiry of
the kirict set up. It is submitted that the Centra
Government Commi ssion of Inquiry was ordered to enable an
appropriate and conpletely inpartial fact finding process to
take place so that either the Central Governnment or any

other authority or even nenbers of the wpublic my, in
accordance with denmocratic principles, act in.a manner which
is constitutionally proper and fully justified. In._ any

case, the conduct of the Chief Mnister of a State 'with
regard to affairs of State and the nmanner in which he used
his official position were, according to Union Governnent,
matters of public inmportance into which the Centra
Government was quite competent to order inpartial  fact
finding inquiries in public interest.

On the above set of pleadings, the following issues were
framed this Court

"1. |Is the suit maintainable ?

2. I's the inpugned notification ultra vires the powers of
the Central CGovernment under section 3 of the Conm ssions of
Inquiry Act ?

3. If Section 3 of the Commission of Inquiry Act autho-
rises the Central Governnent to issue t he i mpugned
notification, is the Section itself unconstitutiona

An inportant prelimnary question to be decided, for the
reasons already indicated, concerns the nature of the two
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inquiries, one the State Governnent and another instituted

by the Central Government. |If the two notifications cover
substantially "the same matter", it may

25

not be necessary to deal with other questions at all. The

parties have very fully argued their cases on this question
even through no separate or specific issue has been franmed
on it. Both the parties have raised this issue specifically
in their pleadings. They have argued on the assunption that
a decision onit isinplied in the trial of other issues in
the case. We will, therefore, take it up first separately
as a prelimnary question which we should decide before
taking up other matters in issue. A determnation of this
guestion has an inmportant bearing on matters argued for
pur poses of deciding each of ‘the three issues franed above.
Even if the question was not directly or indirectly involved
in the decision of each of the three issues franed above, a
decision on it seens necessary for clearing the ground for a
correct approach to the whole case. It is certainly not a
guestion - we could abstain fromdeciding sinply because no
specific issue was framed separately on it at the outset.
Al t hough, in view of the fact that the question has been put
in issue and so understood and very fully argued by the
parties, a separate and specific issue need not be franed
upon it, yet, because of the crucial inportance of it, we
fornmulate it now separately and specifically as follows : Do
both the State and the Central CGovernnment inquiries relate
to the ’'sanme matter within the meaning of proviso (b) to
Section 3(1) of the Act so as'to bar an inquiry by the
Central or Union Governnent so |l ong as the State ' Comm ssion
is functioning? The State Governnent’s notification dated
18-5-1977, reads as under

"Covernnent of Karnataka"

Kar nat aka GCovernment Secretariat Vidhana Soudha Bangal ore,
May 19, 1977

NOTI FI CATI ON

WHEREAS al | egations have been nmade on the floor of the
Houses of the State Legislature and el sewhere t hat
irregularities have been commtted/ excess paynents nade in
certain matters relating to contracts, grants of |[and,
allotnment of sites, purchase of furniture, disposal of food
grains, etc. :

WHEREAS the State Governnent is of the opinion that it is
necessary to appoint a Comission of Inquiry to inquire into
the said allegations :

NOW THEREFORE, in exercise of the powers conferred by sub-
section (1) of Section 3 of the Comm ssions of Inquiry Act,,
1952 (Central Act 60 of 1952) the CGovernnment of Karnataka
her eby appoint Justice Shri Mr I|qgbal Hussain, Retired Judge
of the Karnataka Hi gh Court to be the Commi ssion of ~Inquiry
for the purpose of making an inquiry into the sai d
all egations, particularly specified below and to subnmit a
report thereon to the State Government within a period of
four months fromthe date of this Notification :-
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| . Whet her inproper or excessive paynent was nade to Ms.

Ni rmal a Engi neering Construction Conpany in respect of tile
contracts awarded to them by the Government of Karnataka and
the Karnataka Urban Water Supply and Drai nage Board for lift
irrigation or water supply schene ?

11. Whet her any i nproper or excessive paynment was nade to

M s. Bal aji Engi neering and Construction Works Ltd., in
respect of the contracts awarded to them for-

(1) the construction of the right bank earth dam of the
Hemavat hi Project from change No. 7890 to 8510.
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(2) the construction of the right bank irrigation sluice of
t he Hemavat hi Dam

(3) the construction of the left bank irrigation sluice of
t he Hemavat hy Dam

(4) the construction of the masonry dam of the Hemavathy
Project from Chainage No. 4400 to 5740° including the
overfl ow section and the protective works;

(5) the «construction of the spillway dam of the Hemavathy
Proj ect ;

(6) the «construction of the masonry dam of the Harang
Project ?

[11. Whether any inproper or excessive paynent was made

or undue favour shown to Ms. Nechi padam Construction
Conpany in respect of the contract awarded to themfor the
construction of the Hemavathy right Bank Earth Dam from
chai nage 2025m to 2405m and chai nage 1750m to 2025m ?

| V. Whet her any i nproper or excessive payment was nmade or
undue favour shown to Ms. Shankar anarayan Construction
Conpany in respect of the contracts awarded to them for-

(1) the —construction of the comnbined Board Administrative
Di vi si on Bui |l di ng;

(2) the construction of the right bank earthen portion of
the H dkal Damin the two reaches from 10,000 to 11,000 and
11,100 to 14,700 ?

V. Whet her any inproper or excessive paynent was nmade or
undue favour shown to Ms. EICIL in respect of the
contracts awarded to themfor-

(1) the construction of the head race tunnel fromthe Bom
manhal Ii pick up damto the surge point;

(2) the construction of the surge tank and the  pressure
shaft ?

A/ Whet her any undue favour was shown to Ms. Ghansham
Conmmercial Co. Ltd., in the sale of 25,000 tonnes of ' bajra
at the rate of Rs. 73.50, per quintal in 1972 ?
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VII. Whether any undue favour (was shown to ns.
Krishna Flour MIlls in respect of the lease of ‘the |and
next- to its prem ses, neasuring 200x200° for a period of 30

years ?
VI11. Wether any inproper or excessive paynment was made
or any undue favour was shown to Ms. Shah~ Construction

Conpany in the settlenent of their clainms for the contract
awarded to them for the construction of the Almatti Dam ?

| X. Whet her any undue favour was shown to M s. Poorni ma
El ectronics in the placing of orders on themfor supply of
el ectroni c equi pments like Intercome etc. ?

X. Whet her there was any disappropriation or fraud in the
dealings of the State Co-operative Marketing @ Federation
during the period 1971-72 and 1972-73 ?

XI . Whet her any undue favour has been shown by | the
Government or the KSTRC in | eading out the building in the
KSRTC bus stand at Mysore for a Canteen at Mysore ?

XI'l. Whether any undue favour was shown by Gover nnent

or the KSTRC in |easing out resting roons in the KSRTC in
Mysore to Shri Prem Kumar ?

Xi11. Wether t he funds of the Agro I ndustries
Corporation were wongly diverted to the Gadag Co-operative
Textile MIls, Hul koti, Gadag, Dharwar district ?

XI'V. Whet her undue favour was shown to Ms. Navr asa
Fertilizers in purchasing fertilisers and whether paynent
was nmade even without receipt of the stock ?

XV. Whet her site on J.C. Road was |eased to Shri M B. La
and N. V. Venkatappa contrary to the interests of the City
of Bangal ore Mini ci pal - Cor por ati on?
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XVI. Whether the grant of land in S. No. 15 of Bommena-

halli Village, Nelanmangala Taluk, Bangalore District was

nmade contrary to rules ?

XVIl. Wether sites in Rajmahal Vilas and Pal ace Orchard’s

| ayouts were irregularly allotted’ ?

XVII1. Wiether the purchase of one thousand tonnes of

paddy fromrami| Nadu by Shri At heeq Ahned, Proprietor

of the MandyaRice MIlls, Mandya at the instance of the
State CGovernnentand t he subsequent disposal thereof were
adverse to the interests of the State ?

XI X. Whether the contract for the preparation of nodels

and designs for the re-nmodelling of the K R  Mrket,

Bangalore was irregularly awarded to Ms. Kar ekar and
Sundaram ? 3-1042 SCl /77
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XX. Whet her the conversion of land owned by Shri C.= M

Di nshaw and fam ly in Narasipura Village, Bangalore North
Tal uk (known as ' D nshaw Estate’) as non-agricultural |and
was not in accordance with the rules ?

XXI. Whether any irregularities or inproprieties have

been conmitted in the administration of the Karnataka Film
Devel opnent Cor poration since 1971 ?

XXI'l. Whether the cenent or steel allotted for the
construction of the CGovernment Harijan Hostel building in
Bangal ore City was diverted to other purposes ?

XXII'l. Whether orders for the purchase of furniture for
the Health Departnent for the years 1972-73, 1973-74 were
placed at exorbitant rates with firms who were neither
furniture deal ers nor approved PW. contractors/suppliers ?
XXI'V. Vet her essentiality certificates for stainless
steel were issued to bogus firnms or fictitious persons
during the period 1st March 1974 to 30th June 1974 7

XXV. Whet her the purchase of Fargo and Bedford Chassis

by the KSRTC i n August 1972 was against the Corporation’'s
interests ?

XXVI . Vet her the appointnments of agents, sub-agents and
deal ers during the years 1967-77 by the Visvesvaraya |Iron
and Steel Ltd., Bhadravathi for the distribution ‘of /Stee
and cerment were adverse to the Conpany’s interests ?

XXVI'1. Whether the appointnments of agents, sub-agents and
dealers for the years 1967-77 by the Msore Paper MIlls
Ltd., Bhadravathi for the distribution of paper were adverse
to the Conpany’s interests ?

XXVI'11. Whether inproper or excessive paynent was made to
Shri M S. Ramai ah, contractor, in respect-of the contract
awarded to himfor the construction of the Tal akalele dam
and its appurtenant works, which form part of the Sharavath
Val | ey

Proj ect.

XXI X. Whet her there were any defects in the construction

of Tal akal el e Dam owi ng to bad design, use of sub-standard
materials caused by negligence or wilful conm ssion of the
contractor or any individual ?

XXX. Whet her unjust or excessive paynment was nade to

Ms. Tarapore & Co., in respect of the contract awarded to
themfor the rock fill work both up and down stream in the
Li ngannanakki earthen dan?

XXXI'. Whet her there was any irregularity or inpropriety

in the grant of 3000 acres of land in Periyapatna Taluk to
Ms. Oiental Aromatics ?
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XXXI 1. Whet her any favour was shown to Shri Bhooma Reddy
inthematter of award of the right to retail vend of

liquors in the year1968 ?
XXX L. VWho are the persons responsible for the | apses, if




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 32 of 161

any regarding the aforesaid and to what extent ?

By order and in the nane of the

CGovernor of Karnat aka.

Sd./- G V. K RAO

Chief Secretary to the Governnent

To

The Conpilor, Karnataka Gazette, for publication of this
Notification in a Gazette Extraordinary and supply of 200
copi es.

COPY to:

Al Secretaries to Government,

The Registrar, H gh Court of Karnataka wth a covering
letter."

The Central CGovernnent Notification dt. 23-5-1977 reads as
follows : -

"THE GAZETTE OF | NDI A

EXTRAORDI NARY

PART | |- SECTI ON 3- SUB-SECTI ON (i i)

M NI STRY OF HOVE AFFAI RS

DEPARTMENT OF PERSONNEL & A R

NOTI FI CATI-ON

New Del hi, the 23rd My, 1977

S. C. 365(E) - Whereas the Central Government is of opinion that
it 1is necessary to appoint a Comm ssion of Inquiry for the
purpose of naking an inquiry into a definite matter of
public inportance, nanely’ charges of corruption, nepotism
favouritismor msuse of CGovernnment power against the Chief
M nister and certain other Mnisters of ‘the State of
Kar nat aka, hereinafter specified;

Now, therefore in exercise of the powers conferred by
section 3 of the Commssions of Inquiry Act, 1952 (60 of
1952), the Central Governnent hereby appoints a Conmi ssion
of Inquiry consisting of a single nmenber, namely, Shri A N
Grover, retired Judge of the Supreme Court of India.

30
2. The terns of reference of the Comm ssion shall be as,.
follows :-

(a) toinquire into the follow ng allegations, nanely:--
(1) such of the allegations contained in the
menor andum  dated 11th April, 1977,  received
from sone Menbers of the Karnataka State
Legi sl ature and addressed to the Prime
M nister as are specified in Annexure 1;
(ii)such of the allegations contained in the
menor anda aforesaid as are specified in
Annexure |1, but excluding any matter ~ covered
by the notification of the CGovernment of
Karnataka in the Chief Secretariat No. DPAR 7
GAM 77, dated the 18th May, 1977;

(b) to inquire into any irregularity,
i mpropriety or contravention of |aw other than
those specified in the said notification of
the Governnent of the State of Karnataka, on
the part of any person in relation to -any
matter referred to in the al | egations
af or esai d;

(c) to inquire into any other matter which
ari ses from or is connected with or

i nci dent al to, any act, om ssi on or
transaction referred to in the allegations
af or esai d;

Expl anation-In t he Annexur es to this
notification, "Chief Mnister" nmeans Shri

Devraj Urs, the Chief Mnister of the State of
Kar nat aka
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3. The headquarters of the Commission wll

be at New Del hi.
4. The Conmission will conplete its inquiries and report
to the Central Government on or before the 1st day of
December, 1977.
5. And whereas the Central Governnment is of opinion having
regard to the nature of the inquiry to be nade by the
Comm ssion and other circunstances of the case, that all the
provi si ons of sub-section (2), sub-section (3), sub-section
(4) and sub-section (5), of section 5 of the Comm ssions of
Inquiry Act, 1952 (60 of 1952) should be rmade applicable to
the Comm ssion, the Central Government hereby directs, in
exercise of the powers conferred by subsection (1) of the
said section 5, that all the provisions of the said sub-sec-
tion (2), (3), (4) and (5) of that section shall apply to
t he Commi ssi on.
ANNEXURE |
1. Whether  the Chief Mnister practiced favouritism and
nepoti sm by appointing his own brother, Shri D Kanparaj Urs,
as a Director of the Karnataka State film Industries
Devel opnent Corporation in place of Shri R J. Rebello,
Chief Secretary to the CGovernnent, in 1974, and later as
Director-in-charge with the powers to exercise all the
powers of the Managi'ng Director.
2. \Wether the Chief Mnister had directed auction of
exci se shops out of turn in five districts on the eve of the
recent Lok Sabha
31
Elections in the nonth of February, 1977, Wth corrupt
notives although the auctions were due in the nonth of My,
1977, and whether this was done wth the object of
col lecting funds for the El ections.
3. Whether the Chief Mnister had rel eased Rs. 50.60 | akhs
to buy "Understanding Science" froml.B:H overruling the
decision of the Sub-Conmittee constituted for the | purpose
under the Chairmanship of the Chief ‘Mnister and al so over-
ruling the orders of the concerned Mnister.
4. \Whether the Chief Mnister was guilty of shi el di ng
corrupt, officers, in particular, tw, officers of the
public Works Departnent, namely, Shri Seshagiri Rao,
Assi stant Engi neer, and Shri Shivanna, a Cerk, against whom
prosecution orders were passed by the Governnent on - the
basis of the recommendations of the Vigilance Comission
Whet her the Chief Mnister on his own revised the order and
wi t hdrew the prosecution for any consideration.
5. Whet her Shri Hanumant ha Reddy, Superintendi ng Engineer
was pronoted as Chi ef Engi neer by the Chief Mnister against
the recomrendation of the Vigilance Conmssion that he
shoul d be denpted and certain amounts should be recovered
from hi mand whether the Chief Mnister also over-ruled the
orders of the concerned M nister and whether such “action, of
the Chief Mnister was for any Consideration
6. Whether the followng paynents were mde to Ms.
Shankar anar ayana Construction Co. :-
(i) an ex-gratia paynent of Rs. 6.37 |lakhs in Mal aprabha
Proj ect;
(ii) excess paynent to the tune of Rs. 12.00 |akhs in Chata-
prabha Project with an intention to favour the contractors.
7. \Whet her any misappropriation of funds and fabrication
of accounts of the Social Welfare Departnment was made wth
the connivance of the then Mnister Shri N Rachaih to the
extent of Rs. 30.00 I|akh- and whether any fraud was
practised in connection with the said matter.
8. Whet her appoi ntnent was nade of fictitious persons as
dealers in sandal soap by Mysore Sales International under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 161

the orders of the Chief Mnister and the Mnister for
I ndustry and paynent was nade of hugs amounts by way of
comm ssi on.

9. Whet her gross ni suse of powers and position was nade by
Shri H. M Channa Bassappa, fornerly M nister-in-charge of
Public works Departnment and Electricity (now Mnister of
Health) in converting The residential site which he got
allotted to himby the Trust Board into a comrercial site
and starting a conpany with his fanmly nmenbers as directors.
32

10. Whet her any favouriti smwas shown or whether there was.
any corruption in the purchase of new types and in body
building contract for the new chassis by Karnataka State
Road Transport Corporation under the undue influence of the
Chief Mnister and the Mnister for Transport Shri Aziz
Sait.

11. Whether there ~was any nepotism and favouritism and

m suse - of power by the Chief Mnister and the Mnister of
Transport / in-the matter of _nationalisation of contract
carriages and wilfully benefiting certain parties with whom
the Chief Mnister’'s second son-in-law was a partner

12. Whet her any favouritismwas shown in the nom nation of
Shri K. V. Rao as a nenber of the Karnataka State Road
Transport Corporation Board agai nst the provisions of the
Act .

13. Whet her an undue favour was shown to Ms. Bal aj i
Engi neeri ngConstruction Conpany by accepting the tender
for construction ofhouses under Housi ng and Ur ban

Devel opnent Cor poration’s Low I ncome G oup Schene in Dum ur
Lay-out by the Bangal ore Devel opment Authority,  which is
under the adm nistrative control of the Chief Mnister.
14. Whet her allotment of 20 acres of |and was made to the
three sons ofthe Finance Mnister, Shri M V. Ghorpade, in
contravention of landgrant rules and the provisions of
the Land Reforms Act and the Land Revenue Acts.
15. VWhet her any msuse of power was conmtted,  or any
corruption committed by Shri D. ‘K. Naikar, Mnister for
Muni ci pal Adninistration, with regard to the grant of |and
to Boroda Textile MIles in Hubli-Dharwar Corporation Area.
ANNEXURE | |
VWether the Chief Mnister or any other Mnister of the
State of Karnat aka was guilty of corruption, nepotism
favouritism or msuse of governnental power in connection
with all or any of the following matters, nanely : -
(1) G ant of 20 acres of Governnment |and,
reserved for grazing of cattle
i n Honmanahal i, Nel amangal a tal uk, ~ Bangal ore
District, to the son-in-law of the Chief
M nister, Shri M D. Nataraj, in violation of
the provisions of the Land Revenue Code and
disregarding the <clains of |ocal “Schedul ed
Caste applicants;
(2) Allotment of 4 large valuable house
sites in the nost posh locality of Bangalore,
Raj Mahal Vilas Extension, to Shri Devaraj Us
and his fam |y nenbers in supersession of the
rightful clains of other applicants;
(3) Undue favours shown to Messrs Nirnmala
Engi neeri ng Construction Conpany, by rel easing
CGover nrent funds.
33
in spite of the fact that the concerned
M ni ster has taken a decision to prosecute the
firm on the basis of the recomendations of
the Vigilance Conmi ssions.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 35 of 161

(4) Excess paynment of Rs. 98.88 lakhs to
Messrs Bal aj i Engi neeri ng Conpany, in
Hemavathi Project, in contravention of the
ternms of the contract with a viewto favouring
the contractor;

(5) Under favour shown to Messrs Nechi padam
Construction Conpany in Hemavathi Project, by
accepting the highest tender with an intent to
benefit the contractors and involving excess
paynment to the extent of Rs. 3.5 | akhs;

(6) Excess paynent of Rs. 1 crore to Messrs
TICIL Contractors, in Kali Hydel Project, for
the benefit of the contractors;

(7) Wet her about 5,000 tons of rice,
purchased by the Governnent of Karnataka from
the Tami| Nadu Government on government-to-
government basis; was allowed to be narketed
by a private party, Shri H R Athu Ahmed,
wi thout the know edge of the Food Departnent
instead of the Msore State Co- operative
Marketing Federation as was earlier agreed,
with the sole intent of benefiting the private
party;

(8) Undue favour shown to a fictitious
cooperative society in regard to conversion of
270 acres of agricultural 1and called D nshaw
Estate into ;non-agricultural purpose in
violation of the mandatory provisions of the
Land Reforns Act and the Land Revenue Act;

(9) VWhet her undue favour was shown to one
Ghanshyamin the sale of 2500 tons of Bajra at
the rate of Rs. 73.50 p. per quintal " without
cal I'i ng for tenders and al | owi ng Shri
Ghanshyam to sell the Bajra in the State of
Maharashtra at - the rate of Rs. 125.00 per

qui nt al during the tinme of dr ought in
Kar nat aka

(10) \Whet her undue favour was shown or
concessi on was nade to M s.

Kar akar and Sundaram ‘Architects, in regard to
the preparation of designs for renodelling the
K. R Market in supersession of the order of
t he concerned M nister.

(11) Whether wundue favour was shown, or
concession was nmade to Ms. Shah Construction
Co., Contractors, in Upper Krishna Project at
Al amatti.

(12) \Whether wundue favour was shown to M s.
Krishna flour MIls in granting valuable /| and
in Bangalore Cty, which |and was neant for
children's park, at a nom nal rent “hy over-
ruling the orders of the concerned Mnister.
34

(13) \VWhether there was any m sappropriation
of funds of the Karnataka State Film
I ndustries Devel opnent Corporation to the tune
of Rs. 10.00 | akhs, when the Chief Mnister
hinsel f was the Chairman of that Corporation
and whether the business of the Corporation,
its menbers, creditors or any other person or
otherwise for a fraudulent or unl awf u
pur pose.

(14) \Whether any undue favour was shown to
M's. Poorninma Electronics, Bangalore, in the
purchase of electronic equipnent (intercon) by
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supersedi ng the recomrendati on of the Head of
the Departnent and orders of the concerned
M ni ster.

(15) \VWhether any nisappropriation of t he
funds of the Karnataka State Co-operative
Mar keting Federation to the extent of severa
crores of rupees was nmade by Shri H S
Srikantiah, Mnister of State for Home, when
he was the President of that Federation and
whet her the business of the Federation was
conduct ed with intent to def raud t hat
Federation, its nenbers, creditors, or any
ot her person or otherw se for a fraudulent or
unl awf ul pur pose.

(16) \Whether any undue favour was shown by
Shri  Satya Pal by the Mnister of Transport
Shri~ Mohamed Ali, by accepting the once
rejected tender of Shri Satya Pal in |easing
out its building for canteen in Karnataka
State Road Transport Corporation Bus Stand,
MWsore, and whether any undue favour was shown
by the sane Mnister to Shri Satya Pal’s son
Shri Prem Kumar, in leasing out its retiring
roons~ of the Karnataka State Road Transport
Cor poration in Mysore.

(17) \Whether any undue favour was shown to
four firms, namely, Al 1ndia Agencies, Vidyut
Engi neeri ng Co., Trishul Enterprises and
Mysore Wbods, in purchasing furniture val ued
at Rs.  29.00 Lakhs in 1973-74 under |.P.
Project by the Mnister for Health,  Shri H
Si ddaveer appa.

(18) \Whether any undue favour was shown by
t he M ni st er of ~State~ for Smal | - scal e
I ndustries, Shri ~Koulajgi in 1974, in the
i ssue of Essentiality Certificate to parties
many of which are fictitious and bogus.

(19) Whether undue favour was shown by the
Chief Mnister and the M nister of ~ Transport,
Shri  Aziz Sait in 1973-74, to Ms. Fargo in
buyi ng 150 chassis against the advice of the
Chi ef Mechanical Engineer of ~the Karnataka
State Road Transport Corporation

(20) \Whether any undue favour was shown by
t he Mnister of Industries, Shri S M
Krishna, in allotting of paper, cenment and
steel of the, State-owned Industries to Non-
traditional dealers/agents including his Kkith

and kin.
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(21) \Whether an excess paynment of Rs. @ 30.00
lakhs was made to Ms. Shankar anar ayana

Construction Conpany in regard to t he
construction of conmbined Board Adm nistrative
Bui |l ding Conplex at Bangal ore over and above
the contract rates.

(22) \VWhether any excess paynent was nmade to
M s. Bal aj i Engi neering Conpany to the tune
of Rs. 80.00 | akhs in Harangi Project with an
intent to favour the contractor.

(23) VWhether Shri K H Patil, the then
Mnister for Agriculture and Forest, was
guilty of any misuse of power or undue
favouritism in relation to Hukkeri Textile
MI1lls or Gadage Co-operative Textile MIIls, or
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bot h.

(24) \Whether any undue favour was shown or

any corruption comrtted by Shri Chi kke Cowda,

the then Mnister for Aninmal Husbandry and

Agriculture in relation to the paynent of a

sum of Rs. 3.00 lakhs to M's. Navarasa Ferti -

l'izers.

(25) \VWhether there was any misuse of power

and corruption conmitted by Shri D. K Mikar

M ni st er for Municipal Admnistration in

connection with the allotnent of land on J.C

Road to Shri M B. Lal and Shri M V.

Venkat appa.

(No. 375/16/77-AVD-111)

R K. TRI VEDI

Secretary
The first thing that strikes one, on a bare reading of the
two notifications is-that, whereas the State Notification
seens scrupulouslyto avoid any nmention of any particular
act or part of any individual whatsoever, the whole object
of the Central Covernment notification seens to be to
inquire into the correctness of the allegations nmade agai nst
the Chief Mnister of the State principally and into
al | egati ons agai nst ot her specifi ed i ndi vi dual s
incidentally. The objects and subject natter of the Centra
Gover nirent notification becone clearer by |ooking at
Annexures 1 and 2 of it giving particulars of transactions
:to be investigated. .« The first five items of Annexure 1 and
separate transactions in each of which the Chief Mnister of
the State is hinself alleged to have played the  principa

role in such a way as to indicate hi s excl usi ve
responsibility. In other transactions, such as in itens
,10, 1 1 and 13, the Chief Mnister is shown as ' having
partici pated with , O hers. And, in t he remai ni ng

transactions mentioned, the allegations do not place the
responsibility on any particul ar individual, but they seem
designed to elicit the truth of ‘allegations of favouritism
nepotism and msuse of power against whoever nmay be
responsi bl e. Annexur e 2 of the Central Gover nrent
notification begins by a statenent which shows that its
object is to determ ne whether the Chief Mnister or ,any
other Mnister of the Governnent of the State of Karnataka,
36

i ndul ged in nepotism favouritism or msuse of Governnenta
powers in a nunmber of transactions which are listed asitens
1 to 25 there. On the other hand, the State GCovernnent
notification, wthout nentioning the persons who  mght be
responsible for any excessive or inproper paynments, or
favouritism or msappropriation, or irregularity, nmentions
certain contracts in favour of various conpanies, or parties

under 32 heads. It then states, as a separate -item of
inquiry, the question as to who were the persons responsible
in the lapses, if any, mentioned earlier. In other words,

apart fromtheir parts in certain |lapses the responsibility
of the Chief Mnister or any other Mnister of t he
CGovernment of Karnataka could not be inquired into by the
Conmi ssi on appoi nted under the State notification. And, al

that the State notification seems to empower its Comi ssion
to enquire into, with regard to transactions nentioned there
is whether there was any excessive paynent or irregularity
i nvol ved. Hence, it speaks of responsibility for "lapses"
as though one could assune that there was no dishonest
notive. The enphasis, in the State notification, is on the
guestion of observance or non-observance of rules coupled
with the question whether certain paynents were proper.
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And, the question of affixation of responsibility is
confined to "lapses" in the course of these transactions
only.

Even if a transaction has been nade conpletely in accordance
with the rules, it my, nevertheless, be an act of
favouritism tainted wth corruption or dishonesty. Less
deserving parties could be deliberately preferred over nore
deserving parties in nmuch transactions. It is not difficult

to make out conpliance with the rules or to show on paper
that the nost deserving party has received the benefit of a

contract. |ndeed, even the post deserving party nay receive
a contract or a benefit under a decision taken by a
Government or its Mnisters who may have received an illega
gratification for it wthout anything what so ', ever

appearing on the records of the Governnent about the bribe
received by the Mnister, concerned. Hence, in addition to
the fact that theitems nmentioned in the two notifications
nostly ~do not tally with each other, it appears to us that
the objects of the State notification do not go beyond

investigation into the illegality or irregularity of any
transaction and "responsibility" only of persons concerned
to point out what they were.” If one may so put it, the

State notification is neant to set up a Comm ssi on whi ch has
to inquire whether the veil worn by certain transactions is
correct in form ‘and  covers it fully, ‘but the Centra
CGovernment notification is clearly neant to enable the
Comm ssion appointed to tear down even the veil of apparent
legality and regularity which my be worn by sone
transacti ons. It “authorises the G over Comission to
inquire into and discover the reality or substance, if any,
behind certain (nmostly other) transactions. The object of
the Central Governnent notification seens clearly not only
to affix responsibility for transactions nentioned there on
i ndividuals who may be really guilty even if a few of them
could be said to have been nentioned in both notifications.
W do not think that such notifications would justly or
fairly be spoken of as covering "the sanme matter"”, as
contenplated by proviso (b) to Section 3(1) of ‘the Act,
because the
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State Commission is there to exam ne the appearance or the
surface whereas the Central Conm ssion is expected to delve
deeper into what could only lie behind or belowit.

It is certainly a matter for concern to a State if sone
irregularity or illegality has been comitted in a
particular transaction by its Government or a Mnister.
But, it would obviously be nore hel pful to determine why it
has been committed. And, it should be still more inportant
for it to find out who, however highly placed, is really
responsible for the commission of that irregularity and
whet her any dishonesty or corruption has operated  at the
hi ghest levels in the State even if the formis proper and
regul ar. If the State notification shows no concern for
what seemto us to be the nuch nore inportant objects of the
Central Governnent notification, one could perhaps guess
that the indifference of the State towards the nore serious
matters is not wthout sone object or significance.
Nevert hel ess, we do not propose to pass any judgment on the
notives of the State Governnent or the fact that the nost
i mportant or significant features of what has been alleged
against the Chief Mnister and nenbers of his Governnent
have been | eft out by the State Government notification even
if the object of that notification was quite bonafide and
proper so far as it went. W think, however, that the
State notification does not go far enough. But, t he
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Central Governnment notification does proceed further. It
squarely |evels charges agai nst persons who, according to
the all egations nade, may have acted in a manner whi ch nmakes
them not only theoretically responsible but actually guilty
of corruption.

For the success of the policies of any State or Governnent
in it, in any part of the country over which its authority
runs, it should be shown to be capable of carrying out the
constitutional mandates contained in Part [V of t he
Directive Principles of State Policy so as to nmake the basic
human rights guaranteed by our Constitution a reality and

Dot a mrage. That, for the masses of our people, is the
basi ¢ purpose of the whole Constitution which cannot be
allowed to be frustrated. |f the basic rights of the people

are not to be stultified and to appear chinerical, those in
charge of the affairs of the State, at the highest |evels,
must be above suspicion.~ This is only possible if their own
bona fides and utterly unquestionable integrity are assured
and apparent ~in the context of the high purposes of our
Constitution and the dire needs of our poverty strike
nmasses. We cannot view allegations of corruption 1lightly.
W think that the interests of the States and of the Union
are not antithetical when there are charges of corruption
and m suse of power ‘against those in authority anywhere. To
serve the comon/interests of the whole people, on whose
behal f our Constitution speaks, the States and the Union
cannot stand apart. They nust stand together wunited in
purpose and action.. It is as inportant that unjustified and
mal i ci ous attacks and charges against individuals in high
pl aces should be wunmasked and the reality behind them
exposed for what it is worth, as it is that ‘justified
conplaints nust find adequate neans of redress so that the
interests of the dunb mllions of our country nen are duly
saf eguar ded agai nst unscrupul ousness wherever found. |If, as
we find in this case, the State notification is meant only
to superficially scratch the surface of the allegations
made,
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whereas the Central Government notification is neant to
probe into the crux or the heart of what may or nmay not have
gone wong with the body politic in the State of ~Karnataka,
we could not be too technical or astute in finding reasons
to hold that the subject matter of the two enquiries is
substantially the same. Obviously, this could not really be
So. A bare reading of the two notifications, set out in
full above, shows that.

In the circunstances of this case, it my be nore gracefu

for the Chief Mnister of the State of Karnataka to waive
his technical objections, as he seens to do in undertaking
to place all the material before whichever conmission nmay be
found to have jurisdiction to inquire into the allegations
made against him He could take the opportunity to
honourably face and repel the charges which, according to
him have been repeatedly but Unjustifiably and maliciously
made agai nst himover a sufficiently long period. He could
thus be able to establish that he is serving the interests
of his State, its inhabitants, and, indeed, of the country
as a whole, if his assertions are correct.

The plaintiff has not suggested anywhere that the G over
Conmission is not presided ever by an individual of
unquestionable integrity and independence who has been a
Judge of this Court., M. Lal Narain Sinha, appearing for
the plaintiff, has, very frankly and properly, conceded that
he cannot successfully press want of bona fides on the part
of the Central Government in issuing its notification. This
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nmeans that the question whether the Commssion is either
unnecessary, except as a weapon of political warfare, as
wel |l as any doubts about whether it could be or was to be
m sused in this case, nust be disnissed as unsustainable.
The State Governnent nust itself be deened to adnmit that
ci rcunst ances necessitated the appointnent of a Conm ssion

by appointing its own, to inquire into analogous matters
whi ch deserved investigation due to their public inportance.
W find that the Central Governnent notification itself
excludes fromits purview those charges which nmay be fairly
said to fall within the scope of the Comm ssion set wup by
the State GCGovernment. We are not concerned with nmatters
whi ch may be subsequently added so as to expand t he scope of
inquiry by the State Conmi ssion. W think that t he
provisions of proviso (b) to Section 3(1) of the Act wll
prevent the State Government from addi ng such matters as are
al ready covered by the Central Governnment notification. W,
however, leave it to the Gover Commssion itself to
determ ne, whenever it is faced with such an objection

whet her ‘a ~particular natter is “already being properly
enquired into by the State Conmission

In view of what we have observed above, it would perhaps be
proper for the Governnment of Karnataka itself to withdraw it
sown notification if it thinks that certain nenbers of the

State Government /will be unduly enbarrassed by having to
face inquiries by two Conmi ssions on natters which may have
some connections or even sone common areas. Indeed, to get
to the heart of 'a transaction, its surroundi ng or
superficial shell, which is all that the State Conmm ssion
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can inquire into with regard to sonme transactions, my have
to, be pierced, or, to sonme degree, traversed before the
core of these transactions can be reached. ~ As we hold that
the two notifications authorise inquiries into matters which
are substantially different _in nature and object, the
enquiry by the G over Conmm ssion cannot be said to be barred
by reason of the State Government ‘notification under proviso
(b) to Section 3 (1) of the Act, even if, in order to dea
with the substantially different subject matter, in view of
the divergence in objects certain areas of fact or rules

governing transaction may be conmon. |f the objectives are
different the exam nation of common areas of fact and |aw
for different purposes will still be pernissible.

Wthout doubting the notives of the State Governnent in
appointing its own Conmm ssion perhaps we nmay observe that,
in a case involving charges of the kind nmade against the
Chief Mnister and other Mnisters of the State, it would be
better if the State’s own Comm ssion did not even renotely
appear to have been set up nerely in anticipation of a
thorough investigation by an outside Central authority which
woul d, presunably, appear nore inpartial and objective, or,
to inpede or enbarrass the proceedings of the Centra
CGovernment Comm ssion. Such doubts as could arise on these
grounds wll be dispelled by the, withdrawal of the State
notification. Al though the pronpt action toy the State
CGovernment nmay seem quite conmmendable and bonafide, in
appoi nti ng its own Conmission in t he cont ext and
ci rcunst ances disclosed above, its continued exi stence may
not give exactly that inpression after what we have held
above on an analysis of the apparent objects of the two
Conmi ssions judged by the contents of the two notifications.
In any case, the subject matter, not being substantially
sane, the Central Governnent Commi ssion could proceed with
its investigations if other objections, which we now proceed
to examine, are not really fatal to the validity of the
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Central Governnent’'s notification

Those other objections to the wvalidity of the Centra
CGovernment’s notification may be summari sed as follows :
Firstly, it is submtted that express provisions of the
Constitution relating to the federal structure, distribution
of executive and | egislative powers between the State and
the Union, joint responsibility of a State’s Council of
M nisters, conditions under which they can bold office or
may be dismissed, the State Legislatures exclusive contro
over their actions and conduct of affairs of the State
CGovernment, are infringed by it, so that, if all this could
be done, under the clock of the powers conferred by Section
3 of the Act, by the Central Governnent, this provision of
the Act is, pro tanto, invalid. Secondly, and follow ng
logically and naturally fromthe set of propositions, as
their necessary consequence, the notification constitutes
violations by the Central Governnent of what nust be held to
be parts of the basic features or the basic structure of the
Constitution which'do not permit the destruction of either
federalismor denobcracy by issuing executive fiats. Thi rd-
ly, carrying the logic of the last nmentioned set of
submi ssions a step further, it is urged that, as the basic
features of the Constitution have been 'held by this Court
to be outside the procedure for amendnent
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contained in Article 368 of the Constitution, it nmust, a
fortiori, be held to be outside the legislative conpetence

of Parlianent as contenplated by Articles 245-255 in Part Xl
of the Constitution read with provisions of the  Legislative
Lists in Schedule 7. Fourthly, it is suggested, in the
alternative, that, in any case, a necessary inplication of
the express provisions of the Constitution is that a contro

by the Uni on Governnent. over the day-to-day working of the
CGovernments in the States by the adoption of the |egislative
procedure found in Part Xi of the Constitution nmust have a
result which can only be achieved by a Constitutiona

amendnment under Article 368 of the Constitution” Fifthly, it
is submtted that even if interference with the day to day
wor king of the Governmental nachinery in the States i's not
barred by the basic structure of the Constitution, yet, the
situations in which such interference is warranted having
been specifically laid down in the energency provi si ons
contained in Articles 352-360 found in Part XVIII _of the
Constitution, any other node of interference, wth the
operations of State CGovernnents, not expressly provided by
the Constitution itself, must be deened to be outside the
ordinary |egislative conpetence of Parliament. Sixthly, the
plaintiff’s counsel submitted that, in any (event, the
provisions of the Act nust be so construed or interpreted,
by reading them down if necessary, as to precl ude
interference by the Union CGovernnent with the operations of
the State Government or the conduct of its M nisters keeping
in view all the subm ssions nentioned above.

It is true that |earned counsel for the plaintiff  kept
reverting to what he really nmeant to put forward as the
basic or inviolable features of the Constitution, yet, he
felt reluctant to unequivocally commit hinself to the view
that the Act contained provisions which constituted a
violation of the basic structure of the Constitution which
has been held to include both Denocracy and Federalism

Apparently, this sonewhat shifting position arose from a
realisation that the Act may, have very little, if anything
at all, to do with provisions nmeant to ensure Denpcratic
CGovernment, and that our Constitution has, despite whatever
federalism may be found in its structure, so strongly




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 42 of 161

unitary features also in it that, when the totality of these
provisions is examned, it becones difficult to assert
confidently how much federalism such a Constitution
contains, whether those parts of it which seemto override
the federal elenments of our Constitution are not nore basic
or significant than what is described as its federalism and

whet her possi ble actions wunder the Act, intended to
aut horise investigation, presumably with a viewto finding
renedies, into whatever dishonesty or corruption nmay be

di scovered in the conduct of governmental affairs by
M nisters, are not really neant to safeguard or help rather
than to destroy or hinder denocratic governmnent.

It is interesting to note what Sir Gyril Salnon, Lord
Justice of Appeal. said ina lecture on Tribunals of
[ nquiry".

“I'n all countries, certainly in those which
enjoy freedom of speech and a free Press,
noments -~ occur when allegations and runours
circulate causing a nation-wide crisis of
confidence in the integrity of public life or
about other matters
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of wvital public inportance. No doubt this
rarely happens, but when it does it is

essential’ that public confidence should be
restored, for without it no denmocracy can | ong
survi ve. This confidence can be effectively
restored only by thoroughly investigating and
probing  the runours and allegations so as to
search out _and establish the truth. . The truth
may show that the evil exists, thus  enabling
it to be rooted out, or that there 1is no
foundation in the runpurs and all egations by
which the public has been disturbed. In
ei ther case, confidence is restored".
In the lecture nmentioned above, it was pointed out that the
Tribunal of Inquiry (Evidence) Act, 1921, was passed in
Engl and to di splace the procedure by whi ch Sel ect
Parliamentary Committees were used "to investigate alleged
wongdoing in high places". About. the Select Conmittee

procedure he said : "Such a method of investigation by “a
political tribunal was wholly wunsatisfactory. Being a
progressive people it took us only little nore than about
300 years to do anything about it. 1In the United States  of
Amrerica, however, which is still nore progressive than we
are, t hey still use virtually t he same met hod

Congr essi onal Conmittees of investigation, I'ike our

Parliamentary commttees, consist of nenbers representing
the relative strength of the nmajority and mnority parties.
Clearly such bodies can never be free fromparty politica
i nfl uences. This is a very real defect in any -tribuna
i nvestigating allegations of public msconduct-particularly
as the subject matter of the inquiry often has  highly
charged political overtones." He observed : "The history  of
such investigations in England by Parlianentary commttees
is, to say the |least, unfortunate. Let ne give you but one
exanpl e. Early in the present century there occurred what
becane known as the Marconi Scandal. In 1912 the Post
Master Ceneral in a Liberal Governnent accepted a tender by
the English Marconi Conpany for the construction of State-
owned wireless telegraph stations throughout the Enpire.
There followed wi despread rumours that the Governnent had
corruptly favoured the Marconi Conpany and that certain
prom nent nenbers of the Governnent had inproperly profited
by the transaction. The Select Parliamentary Committee
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appointed to investigate these runours represented the
respective strengths of the Liberal and Conservative
Parties. The majority report of the Liberal nmenbers of the
Commi ttee exonerated the nenbers of the Governnent concerned
whereas a minority report by the Conservative nmenbers of the
Committee found that these nenbers of the Governnent had
been guilty of gross inpropriety. Wen the reports cane to
be debated in the House of Commons, the House divided on
strictly party lines and by a nmjority exonerated the
Mnisters fromall blane. This is the last instance of a
matter of this kind being investigated by a Sel ect Committee
of Parlianent”. In other words, "it was because in Engl and
investigation by a political tribunal of nmatters causing
grave public disquiet had been discredited that the Tribuna
of Inquiry (Evidence) Act, 1921, was passed, with a view to
setting up some permanent investigating nachinery to be
avail able for use when required" Furthernore, he pointed
out that even in America ad hoc
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tribunals —are not infrequently appointed to avoid a matter
being referred to a Congressional Conmttee, as, for

exanpl e, the Warren Commri ssion to investigate the rmurder of
Presi dent Kennedy.

It is thus «clear that in denmpbcratic countries not only
nodern practice but statute can provide for Inquiries of the
ki nd which are neant to be conducted under our Act of 1952.
The Preanbl e of our Act shows that it -was nmeant to "provide
for appointment of  the Comm ssions~ of |Inquiry and for

vesting such Conm ssions with certain powers".  Section 1
sub-section (2) of the Act indicates that it extends to the
whole of India; but, a proviso to it puts certain |im-

tations to which its operation is subjected so far ~as the
State of Jammu & Kashmir is concerned inasnuch as, for this
State, Inquiries set up nmust relate to natters appertaining
to such entries in List Il orList IIl of the Seventh
Schedule as my be applicable to the State. There is
nothing in the Act to show any such limtations with regard.
to any other State.

Section 2 of the Act provides:

"2. In this Act, unless the context otherw se

requires-

(a) . "appropri ate Government" neans-

(i) the Central Governnent, in relation to a

Conmi ssion appointed by it to nake an inquiry

into any matter relatable ~to any of the

entries enunerated in List | or List” Il or

List 1Il in the Seventh Schedule to the

Constitution; and

(ii)The State Governnent, in relation to a

Conmi ssion appointed by it to nake an inquiry

into any matter relatable to any  of the

entries enunerated in List Il or List IIl in

the Seventh Schedule to the Constitution

Provided that in relation to the State  of

Jammu & Kashmir, these clauses shall have

ef fect subject to the nodification that-

(a) in sub-clause (i) thereof,for the words

and figures "List | or List Il or List IIl in
the Seventh Schedule to the Constitution" the
words and figures "List | or List IIl in the

Sevent h Schedule to the Constitution as
applicable to the State, of Jammu and Kashmir"
shal | be substituted;
(b) in sub-clause (
t

) thereof, for the
words and figures "Lis I

i
Il or List Ill in the
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After

Seventh Schedule to the Constitution", the

words and figures "List IlIl in the Seventh
Schedul e to the Constitution as applicable to
the State of Jammu and Kashmir" shall be
substi t ut ed;

(b) " Conmm ssi on" means a Commi ssion of

I nqui ry appoi nted under section 3;

(c) "Prescribed" nmeans prescribed by rules
made under
Act . "

Section 3 of the Act reads as foll ows:

"3. (1) The appropriate Governnent may. if it
is of opinion that It is necessary so to do,
and shall, if a resolution in this behalf is
passed by the House of the people, or, as the
case may be, the Legislative Assenbly of the
State, by notification in the Oficial Gazette
appoint a Commission of Inquiry for the
purpose of mmking an inquiry into any definite
matter of _public inportance and Perform ng
such functions and within such tinme as may be
speci fi ed in the notification, and t he
Conmi ssi on-so appoi nted shall nake the inquiry
and Performthe functions accordingly :

Provi ded that where any such  Commi ssion has
been appointed to inquire-into-any nmatter-

(a) by the Central ~Government. no state
Government shall. except with the approval of
the Central Governnment, appoi nt anot her
Conmi ssion to inquire into the sane natter for
so long as the Conm ssion appointed by the
Central CGovernnent is functioning;

(b) by a State Government, the Centra

CGover nirent shal | not appoi nt anot her
Comm ssion to inquireinto the same matter for
so long as the Comm ssion appointed’ by the
State CGover nnent is functioning, unless the
Central Governnent is of Opinion that the
scope of the inquiry should be extended to two
or nore States.

(2) The Commi ssion may consist of one or
nore nenbers appointed by the appropriate
Governnent, and where the comm ssion consi st
of nore than one nenber, one of them nmay be
appoi nted as the chai rman thereof.

(3) The appropriate Government may, at any
stage of an inquiry by the Comm ssion fill any
vacancy which may have arisen in the office of
a nenber of the Comm ssion (whether consisting
of one or nore than one menber).

(4) The appropriate CGovernment shall | cause
to be laid before the House of the People or

as the case may be, the Legislative Assenbly
of the State, the report, if any of the
Conmi ssi on on the-inquiry nade by t he
Conmi ssi on under sub-section (1) together with
a nenorandum of the action taken thereon

within a period of six nmonths of the, subm s-
sion of the report by the Commission to the
appropriate Governnment"

4-1042 sCl /77

the two sections, set out above, which disclose the

apparently very w de and undefined scope of inquiries to be
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conduct ed under the Act, the only Ilimt being that they nust
relate to matters of "definite public inportance", follow
sections conferring upon Conmi ssions under the Act powers of
a civil court for the purpose of eliciting evidence, both
oral and docunentary, and power to punish those guilty of
its contenpt. Section 6 of the Act, however, nmakes it clear
that statenents made by a person in the course of his
evi dence before the Conmission "will not subject himto or
be wused against himin any civil or «crimnal proceeding
except in a prosecution for giving fal se evidence by naking
such statenents". But; this protection is not extended to
statements made in reply to questions not required by the
Comm ssion to be answered, or, those nade on nmatters which
are not relevant to the subject-matter of the inquiry. The
Act, however, contains no provisions for giving any effect
to the findings of the Conmission or for enforcing any order
whi ch coul d be made by the Conm ssion agai nst any person as
a result of an inquiry. In fact, the only orders a
Conmi ssion under the Act is enpowered to nmke against
anybody are those relating to abduction of evidence, whether
oral or -—documentary, and those which may be required to
protect the Conmm ssion against "acts calculated to bring the
Conmi ssion or any  menber thereof into disrepute”. The
proceedi ngs of a Commi ssion could only result in a Report
which is to be laid before the Legislature concerned under
the provisions of s.” 3 (4) of the Act. < Hence, the obvious
intention behind the Act is to enable the nachinery of
denocratic governnent to function nore efficiently and
effectively. it could hardly be construed as an Act neant to
thwart denmpcratic nmethods of government.

Even in countries with undiluted unitary systens of Govt.
there is devolution of powers of |ocal self-Governnent for
restricted purposes. |In 'our country, there is, at the top,
a Central or the Union Government responsible to Parlianent,
and there are, below, it State Governnents, responsible to
the State Legislatures, each functioning within the sphere
of its own powers which are divided into two categories; the
exclusive and the concurrent. Wthin the exclusive sphere
of the powers of the State legislature is |local ~Governnent.
And, in all States there is a system of |ocal CGovernment in
bot h Uban and Rural areas, functioning under State
enact ment s. Thus, we can speak of a three tier system of
Government in our country in which the Central or the Union
Covt. <cones at the apex with certain subjects which are
exclusively left to the States concerned ordinarily or in
normal tines. But, even problens which arise wthin the
territories of States may fall wthin the sphere of
overriding Central power in enmergencies. And, if a subject
is considered inportant enough to be regarded as the concern
of the whole nation, the Constitution makers have thensel ves
placed it either in the exclusively Central Legislative List
I or in the concurrent Legislative List 11l of | itens
mentioned in Schedule VII.

Qur Parliament consists of the President and the two Houses

of Parliament. The House of, the People is not neant to
represent the States as independent units of a federation
,"Article 79). It has to
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have a strength of nmenmbers not exceeding 525 in nunber
chosen by direct election by the people from various
territorial constituencies in the States and not nore than
twenty representatives of people living in the Uni on
territories (Article 81). There, the people of In" [living
in the States and of the Union territories are directly
represented so that their interests and rights could be
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presuned to be well |ooked after and protected by their
direct representatives. The Council of States has 12
menbers in it nom nated by the President for their specia

know edge or experience in matters of art, science, or
soci al service, and not nore than 238 representatives of the
States and el ected by nenbers of the |egislative assenbly of
each State in accordance with the system of proportiona

representati on by neans of single transferable vote and from
the Union territories in the manner prescribed by |aw nade
by the Parliament (Article 80). The representation of the
Legi sl ative bodies of the States and of t he Uni on
territories is certainly a recognition of the, federa

principl e. But, this 'does not nean that the Centra

CGovernment is precluded fromall interference in matters
concerning individual States. For determ ning the extent of
that interference and the circunmstances in which it is
,possible we have to turn to other provisions of our
Consti tution.

Article 245(1) of our Constitution gives the territoria

operations ~of the |aws nade by Parliament and the State
| egislatures. ~Article 246(1) enacts that itens in List | of
the Seventh Schedule fall exclusively within the domain of

Parliament and those ~in List Il come exclusively within the
| egislative power of the State |egislatures, but those in
List IIl are to be/concurrent. Article 248, however, vests

Parlianment with exclusive power to legislate with respect to
matters not enunerated in either the concurrent or State
list. This is what is spoken of generally as the "residuary
power " . In addition, Parlianment has over-riding powers of
legislating even for matters inthe State list for limted
durations if the Council of States by resolution ‘supported
by not less than two thirds of its nenbers declared that it
is necessary to do so in national interest or during the
continuance of a proclamati on of enmergency (Articles 249 and
250). Inconsistency between laws made by the Parliament and
a State legislature on an itemfound in a concurrent ||ist,
is to be resolved in favour of ‘the |aw nade by Parlianent
(Article 254). And, far-reaching powers, contained in
Articles 352-360 in Part XVII1 of the Constitution, ~enable
the President to suspend not only the enforcenment of
fundanmental rights of «citizens, and their operation _as
fetters on legislative powers but also the functions of the
State | egislature which can be assuned by Parlianent and of
State CGovernnents which can be taken over by the President.
It is true that the emergency powers are so drastic  that
they can be abused. W have not, however, got before us a
case of the exercise of energency powers or . of = abuse of

power s. We are only considering here the extents of _ what
are put forward as federal and denocratic features of = Govt.
which may or nay not be capable of suspension. As the

Constitution stands at present, the exercise  of t he
emer gency powers, whose validity is not questioned before us
by any party in this case, can conpletely renmove even the
senmbl ance of a federal structure in our Constitution for the
duration of an energency.
46
A l ook at Chapter 11 of Part Xl on adnministrative, relations
between the Union and the States, shows us provisions for
directions which can be given to the, State Governments even
in normal times by the Central Covt. described in Articles
25-6-257, as "the Govt. of India., Article 256 enacts :
" 256. The executive power of every State
shal |l be so exercised as to ensure conpliance
with the laws made by Parlianent and any
existing laws which apply in that State, and
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the executive power of the Union shall extend
to the giving of such directions to a State as
nmay appear to the Governnent of India to be
necessary for that purpose"
Article 257(1) may also be quoted to illustrate the extent
of Executive powers of the State and Uni on Govt.
"257(1) The executive power of every State
shall be so exercised as not to inpede or
prejudi ce the exercise of the executive power
of the Union, and the executive power of the
Union shall extend to the giving of such
directions to a State as may appear to the
Government ' of India to be necessary for that
pur pose".
The extent of the nornal executive powers of the Union are
i ndicated as follows by Article 73(1) of the Constitution
"73(1) Subject to the provisions of this
Constitution, the executive power of the Union
shal | “ext end-
(a) to the matters with respect to which
Parliament has power to nmake | aws; and
(b) to the exerci se of such rights,
authority andjurisdiction as are exercisable
by the Governnment of India by virtue of any
treaty or agreenent;
Provided that the executive power referred to in subclause
(a) shall not, ' save as expressly provided in this
Constitution or in.any |aw nade by Parlianment, extend in any
State to matters with respect to which the Legislature of
the State has al so power to nake | aws".
And, the extent and limtations of the executive power of a
State given in Article 162 as foll ows:
"162. Subject to the provisions ‘of this
Constitution, the executive power of a  State
shall extend to the matters with respect to
which the Legislature of the State has power
to, nmake | aws:
Provided that in any matter with respect to
whi ch t he Legi slature of a State and

Parliament have power to mmke |aws, the
executive power of the State shall be subject
to, and limted by, the —executive power

expressly conferred by this Constitution or by
any |aw made by Parlianent upon the Union or
authorities thereof’.
47
The w de scope of executive powers of the Union ~Governnent
was considered by this Court not long ago in State of
Raj asthan v. Union of India(l), where, after exam ning the
rel evant Constitutional provisions, one of us observed in
the context of what was sought to be construed as a
"direction" to the State Government, given by the Home
M nister in the Union Governnent, to dissolve a State Assem
bly :
"I may point out that there are various
aspects of relations between the Union and the
States governed by different provisions of the
Constitution. | may here refer to those which
relate to giving of "directions’ by the Union
CGovernment to the State Governnents because
Art. 365 provides
' 365. Where any State has failed to conply
with or to give effect to any directions given
in the exercise of the executive power of the
Union under any of the provisions of this
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Constitution, it shall be lawful for the
President to hold that a situation has arisen
in which the government of the State cannot be
carried on in accordance with the provisions
of this Constitution’

Articles 256 and 257 mention a wide range of
subjects ,on which the Union Government nay
gi ve executive directions to State
Gover nnent s. Article 73(1) (a) of t he
Constitution tells us that the Executive power
of the Union extends to all matters on which
"Parlianment has power to make |aws’. Article
248 of the Constitution vests exclusively in
the Parlianment residuary powers of naking | aws
on any matter not enunmerated in the Concurrent
or State Lists. Article 256 of t he
Constitution covers cases where the President
may want to give directions in exercise of the
executive power ~of the Union to a State
CGovernment in relation to a matter covered by
an existing law- nmade by Parlianent which
applies to that State. But, Art. 257(1)
i nposes a wider obligation upon a State to
exerci'se its powers in such a way as not to
i npede the exercise of executive power of the
Uni on which, as would appear fromArt. 73 of
the Constitution, read with Art. 248 may cover
even ' a subject on which there i's no existing
law but on which  sone | egislation by
Parliament is possible. It could, therefore,
be argued that although, the. Constitution
itself does not |ay down specifically when the
power of dissolution should be exercised by
the Governor on the advice of a Council of
Mnisters in the State, yet if a direction on
that matter was properly given by the Union
Governnent to a State Governnment, thereis a
duty to carry it out. The time  for the
di ssolution of a State Assenbly is not covered

by
(1) AI1.R 1977 S.C. p. 1361, 1383-84.
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any specific provision of the Constitution or
any |aw nade on the subject. It is possible,
however, for the Union Government, in exercise
of its residuary executive power to -consider
it a fit subject for the issue of an
appropriate direction when it considers . that
the political situation in the country i's such
that a fresh election is necessary in the in-
terest of political stability or to “establish
the confidence of the people in the Govt. of a
State". (p. 1383-84).

In that case, after considering the extent  of
federalism in (our constitution it was also
observed (p. 1383)

“I'f then our Constitution creates a Centra
CGovernment which is "anphibian’ in the sense
that it can nove- either on the federal or
unitary plane, according to the needs of the
situation and circunstances of a case, the,
guestion which we are driven back to consider
i s whether an assessnent of the 'situation’ in
whi ch the Uni on Government shoul d nove either
on the federal or unitary plane are matters
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for the Union Governnent itself or for this
Court to consider and determ ne. Each organ of
the Republic is expected to know the limts of
its own powers. The judiciary comes in general |y
only when any question of ultra vires action
i s i nvol ved, because questions relating to
vires appertain to its domain".
In the first quotation given above, what was spoken of as a
,'residuary executive power" of the Central Governnent,
anal ogous to the "residuary" legislative power s of
Parliament, was relied wupon in support of the alleged
"direction" fromthe Centre’ In the case before us it could
certainly be wurged that a consideration of the question
whether a State Govt. or its Chief Mnister is or is not
carrying out the trust which Constitutional power places in
the hands of a State CGovernment and its head, so as to
det ermi ne whet her any exerci se of extraordi nary powers under
Article 356 of the Constitution is called for or not, is
certainly, a mtter which lay within the powers of the
Central CGovernment. Article 356 speaks of the satisfaction”
of the President from a report ~of the Governor "or
ot herwi se" whether a particular situation has arisen in
which the Govt. of the State cannot be <carried on in
accordance with the provisions of the Constitution. Such a
matter would certainly be a matter of public inportance. |If
the President deens it necessary to give the State CGovt. or
its Chief Mnister an opportunity of ‘being heard before an
i mpartial Conmission of Inquiry constituted under the Act,
it could certainly not be said that such a node of exercise
of power under Article 356 is not fully covered by what is
necessarily inplied by thisarticle of the Constitution
I ndeed, such a procedure would be a very fair and reasonabl e
one. And, in judging the-validity of provisions even
hypot heti cal situations to which they could apply could be
taken into account and not nerely those present in the P
case before the Court. W do not think that an exam nation
of the express provisions of the Constitution advances the
case of the plaintiff-
49
On the other hand, the Central Government can place reliance
on, interalia, provisions of Article 356 of the Constitution
for powers which could be held to be necessarily inplied in
the provisions of the Constitution-that is to say, a power
to order an inquiry for the purposes of the satisfaction
required by article 356. And the machi nery provided by the
Act could, it seens to us, be utilised to  decide  whether
action under article 356 is really called for.
Rel i ance was, however, placed strongly on provisions of  the
Constitution setting up what, in the words of Dr.. Anbedkar
one of the prinme architects of our Constitution, is "a Dua
Polity" by which, as was explained in the case of “State of
Raj ast han (supra), he nmeant a Republic "both unitary as well
as federal" according to the needs of the tine and
ci rcumst ances. This "Dual Polity" of ours is a product  of
historical accidents, or, at any rate, of circunstances
other than those which result in genuine federations in
which the desire for a separate identity and governnenta
i ndependence of the federating units is so strong that
nothing nore than a union with a strictly demarcated field
of Central Government’s powers is possible. A nonfedera
polity carries the attenuation of Central authority to the
extent of confining conbined or concerted action to the nore
strictly limted field of collaboration only to matters such
as foreign affairs and defence so that it sets up a
mechani sm of cooperative action in limted areas which can
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hardly be spoken of as a Governnent. A genuine federation
is a conbination of political units which adhere rather
tenaciously to the exclusion of the Central authority from
strictly demarcated spheres of State action, but thereis a
Central or Federal "CGovernnment". The extent of Federalism
set up depends upon the extent of demarcation in the
executive, legislative and judicial spheres. In a truly
Federal Constitution this demarcation is carried out in a
very carefully conprehensive and detailed nanner. The
limts are clearly specified. W wll thus have to exanine
our Constitution to determ ne how much of it is found here.
No doubt, throughout the long course of our history, our
successive rulers bad been trying to build up a wunity of
India by establishing their inperial sway Politically and
admi ni stratively over the whole country, but, it was really
the British who succeeded in giving reality to such an
objective. And, even they preserved a duality of systens of
CGover nment. . There was a British India under the Governor
Gener al presiding over the "destinies of the vari ous
provi nces. under Governors as |nperial sub-agents, but al
acting on-behalf of an Enperor whose governnents ruled from
Westminster and Wiitehall. And, there were other parts of
the country, ruled by Indian Prince.,; owing allegiance to a
foreign Enmperor to whose authority they paid homage by
acknow edging his /sovereignty or the paranountly exercised
through his Viceroy. These two parts were sought to be
knitted together into a federal polity by the Governnent of
India Act of 1935.  Federal principles, including a Federa
Court, were enbodiedin it so as to bring together and co-
ordinate two different types of political systems and sets
of authorities. But, after the Constitution
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of our Republic, canme the gradual di sappearance of Princely
States and a unification of Indiain a single polity wth
duality of agencies of CGovernnent only for the purposes of
their nore effective and efficient operations under a

Central direction. It was, nore or less, an application of
the principle of division of |abour under at |east Centra
super vi si on. In other words the duality or duplication of

organs of government on the Central and State levels did not
reflect a truly federal denarcation of powers based on any
separati st sentinents which could threaten the sovereignty
and integrity of the Indian Republic to which nenbers of our
Constituent Assenbly seened ardently devoted, particularly
after an unfortunate division of the country with certain
obvi ously disastrous results.

However, we nmay examine the express provisions of our
Constitution relating to the organs of Governnment in._the
States which, no doubt, give the appearance of full-fledged
separate States for certain purposes. FEach State has its
own Governor exercising the executive power of that State.
But , al | Covernors, although undertaking to devot e
thenselves to the service and well-being of the people of
their respective States, owe an undivided allegiance to "the
Constitution and the law'. Each of themis appointed by the
President and holds office during the pleasure of the
President to whom he sends his reports with a view to any
proposed action under Article 356 of the Constitution. The
CGovernor’s authority, under the Warrant of his appointnent,
is traceable to the President to whomhe is to submt his
resignation if he resigns.

Article 163 speaks of the, Council of Mnisters "with the
Chief Mnister at the head to. aid and advise the Governor
in the exercise of his functions, except in so far as he is
by or wunder this Constitution required to exercise his
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functions or any of themin his discretion.” Now, the
Council of Mnisters, theoretically appointed by the Gover-
nor, is certainly "collectively responsible to t he

Legi slative Assenbly of the State" (see : Article 164(2).
But, this "collective responsibility" does not, as has been
erroneously attenpted to be argued before us, abridge or
truncate the power of the Central Government to appoint a
Comm ssion under s. 3 of the Act. In fact, this "collective
responsi bility" has a scope and node of operation which are
very different fromthose of an inquiry under s. 3 of the
Act even though the same or simlar matters may, sonetines,
give rise to both. "Collective Responsibility" is basically
political in origin and node of operation. It may arise
even in cases which nmay not call for any inquiry under
Section 3 of the Act: And, matters investigated under
Section 3 of the Act may have no bearing on any "collective
responsi bility".

The object of collective responsibility is to nake the whole
body of persons holding Mnisterial office collectively, or
if one '‘may so put it, "vicariously" responsible for such
acts of the others as are referable to their collective
volition so that, even if ~an individual nay not be
personally responsible for it, yet, he will be deenmed to
share
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t he responsibility /with those who nay  have actual ly
conmitted sone wong. On the other hand, in the case before
us, the enquiry under Section 3 of the Act by the G over
Conmi ssi on has been ordered by the Central Governnent so as
to determne who is actually responsible for certain actions
and what could be the notive behind them The sphere of

this enquiry is very different from that in whi ch
"coll ective responsi bility" functions. Expl ai ni ng
"collective responsibility", as understood in England, two
witers on Constitutional matters (see : "Sone Problens of

the Constitution’ by Geoffrey Marshall and G aerme C. Modie)
say: (at p. 71)
"I'f responsibility is taken in the fornal
constitutional sense, there would seem
granted collective governmental res-
ponsibility, to be no clear distinction to
be drawn between M nisters inside and those
outside the Cabinet. To be responsible in
this sense sinply is to share the consequences
of - responsibility-nanmely to be subject to the
rule that no nenber of the Government may
properly remain a menber and di ssoci ate
hinself fromits policies (except on occasions
when the Government permits a free vote in the
House)".
" They add :
"The substance of the CGovernment’'s collective
responsibility could be defined as its duty to
submit its policy to and defend its policy
bef ore the House of Commons, and to resign if
def eated on an issue of confidence".
Each Mnister can be and is separately responsible for his
own ,decisions and acts and onissions also. But, inasmuch
as the Council of Mnisters is able to stay in office only
so long as it conmands the support and confidence of a
majority of Menbers of the Legislature of the State, the
whol e Council of Mnisters nmust be held to be politically
responsi ble, for the decisions’ and policies of each of the
M nisters and of his departnent which could be presumed to
have the support of the whole Mnistry. Hence, the whole
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Mnistry wll, at least on issues involving matters of
policy, have to be treated as one entity so far as its
answerability to the Legislative Assenbly representing the
electors is concerned. This is the meaning of the principle
underlying article, 164(2) of the Constitution. The purpose
of this provisionis not to find out facts or to establish
the actual responsibility of a Chief Mnister or any other
M ni st er or M nisters for particul ar deci si ons or

Governnmental acts. That can be nore suitably done, when
wongful acts or decisions are conplained of, by nmeans of
inquiries wunder the Act. As already indicated above, ,the

procedure of Parliamentary Committees to inquire into every
| egal |y or ethically wong act was f ound to be
unsati sfactory and unsound. . The principle of individual as
well as collective nnisterial responsibility can work nost
efficiently only when cases requiring proper sifting and
eval uation of evidence and di scussi on of questions involved
have taken pl ace, where this is required, in proceedings be-
fore a Conm ssion appointed under, s. 3 of the Act.-
52
Text - books writers on Constitutional Law have indicated how
collective mnisterial responsibility to Parliament, which
has essentially a political purpose and effects, devel oped
| at er than individual responsibility of Mnisters to
Parliament which was al'so political in origin and operation.
It is true that an. /individual Mnister could, in England,
where the principle of individual and  collective respon-
sibility of Mnisters was evol ved, be responsible either for
wrongful acts done by himw thout the authority of the whole
cabinet or of the nonarch to support them or under orders
of the King who could, in the eye of |law, do no wong. But,
apart from an inpeachnent, which has becone  obsolete, or
puni shment for contenpt of a House, which constitute only a
l[imted kind of offences, the Parlianent does not punish the
of fender. For establishing his legal liability recourse to
ordinary courts of law is indispensable.
Responsibility to Parlianment only means that the /'Mnister
nmay be conpelled by convention to resign. Qut ~ of / this
liability arose the principle of collective responsibility.
Thus, in Wade and Phillips on "Constitutional Law', 8th
Edn., p. 87, we find; "Just as it becane recogni sed that a
single Mnister could not retain office against the will  of
Parliament, so later it becane clear that all M nisters nust
stand or fall together in Parlianent, if the Government was
to be carried on as a unity rather than by a  nunber of
advi sers of the Sovereign acting separatel y". Thi s
devel opnent of collective responsibility was thus described
in 1878 by Lord Salisbury:
"For all that passes in Cabinet every menber
of it who does not resign is absolutely and
irretrievably responsible and has “no right
afterwards to say that he agreed in one case
to a conmpromise, while in another he was
persuaded by his colleagues.... It is only on
the principle that absolute responsibility is
undertaken by every nmenber of the Cabinet,
who, after a decision is arrived at, rennins
menber of it, that the joint responsibility of
M nisters to Parliament can be upheld and one
of the nost essenti al principl es of
parlianmentary responsibility established."
The whole question of responsibility is related to the
continuance of a Mnister or a Governnent in office. A
M nister’s own acts or omissions or those of others in the
Department in his charge, for which he may feel norally
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responsible, or, for which others may hold him norally
responsi ble, nmay conpel himto resign. By an extension of
this logic, applied to individual Mnisters at first, emerg-
ed the principle of "collective responsibility" which we
find enact ed in Articles 75(2) and 164(2) of our
Constitution. The only sanction for its enforcenment is the
pressure of public opinion expressed particularly in terns
of withdrawal of political support by nenbers of Parlianent
or the State Legislature as the case nmay be.

As Prof. S. A de Snmith points out in his Constitutional
and Admnistrative Law, 1971, at p. 170 to 179, the
principle operates in, a nebulous nmoral -cumpolitica

sphere, sonetines forcing an individual Mnister to resign

as in the, case of M. Profumo, and, on
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ot her occasions, involving the fate of the whole Mnistry,
dependi ng upon the extent to which the Cabinet as a whole
could be, \in the circunstances of a particular case, deened
to be responsible for a particular decision or action or
inaction.. I'n England, the principle operates as a matter of
convention_ backed by political judgnment, as reflected in
Parliament whereas, for us, the principle is stated in our
Constitution itself, but it, nevertheless, depends upon

conventi on and wupon public opinion, particul arly as
reflected in Parlianment or in the State Legislature, as the
case mmy be, for its effectiveness. The « principle thus
exi sts separately and i ndependently fromthe legal liability

of a Mnister, holding an officeinthe Union or a State
Gover nment .

An i nvestigation by -a Commssion of I'nqui ry shoul d
facilitate or help the formation of sound public  opinion
That was the object of the Conmission of Inquiry  presided
over by Lord Denninig on the Profunp affair. The fact that
t he M ni st er concerned was consi dered i ndi vidual l'y
responsible to the House for a wong statement made to it
did not prevent an inquiry by a Comm ssion into matters on
which he had made the statenent. | His individual  actions,
however, did not bring into operation the principle of
col l ective responsi bl e because " his colleagues in the
Gover nnent coul d not reasonably be held guilty of
dereliction or breach of any duty.

A Commission of Inquiry could not properly be neant, as is
sonetinmes suspected, to nerely white-wash mnisterial or
departnental action rather than to explore and di scover, ~if
possible, real facts. It is also not neant to serve as a
node of prosecution and nuch |ess of per secution
Proceedings before it cannot serve as substitutes for
proceedi ngs which should take place before a Court of |aw
i nvested with powers of adjudication as well as of awarding

puni shnments or affording reliefs. |Its report or findings
cannot relieve Courts which may have to determine for
thensel ves matters dealt with by a Conmi ssion. |Indeed, the

legal relevance or evidentiary value of a Commission's
report or findings on issues which a Court may have to
decide for itself, is very questionable. The appointnent of
a Commission of |Inquiry to investigate a nmatter which
should, in the ordinary course, have gone to a Court of |aw
is generally a confession of want, of sufficient evidence-as
in the case of the appointment of the Warren Conmmi ssion in
the U S A toinquire into facts concerning the nurder of
the late President Kennedy-to take it to Court conbined with
an attenpt to satisfy the public need and desire to di scover
what had really gone wong and how and where if possible. A
Conmi ssion of Inquiry has, therefore, a function of its own
to fulfill. It has an orbit of action of its own wthin
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which it can nove so as not to conflict with or inpede other
forns of action or nodes of redress. |Its report or findings
are not imune fromcriticismif they are either not fair
and inpartial or are unsatisfactory for other reasons as was
said to be the case with the Warren Comri ssion’s report.
Provisions of either Article 75(2) or Article 164(2) could
not operate as bars against the institution of inquiries by
Comm ssi ons
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set up wider the Act. To infer such bars as their necessary
consequences woul d be to m sunderstand the object as well as
the nmode and sphere of operation of the principles found in
both articles 75(2) and 164(2) of the Constitution and also
the. purpose,, scope, and function of Conm ssions of Inquiry
set up under the Act.

In a somewhat desperate attenpt to find sone constitutiona
prohibition against the inquiries on which the G over
Conmi ssion has enbarked, |earned Counsel for the plaintiff

relied on Article 194(3) of the Constitution. The
particular ~clause (3) of Article 194 has to be read in the
context of other «clauses of Article 194 as well as the

remai ning provisions of the Constitution as indicated by
Article 194(1). W may here set out the whole of Article
194 which reads as follows :-
"194/ (1). Subject to the provisions of this
Constitution and to the rules and standing
orders regul ating the procedure of t he
Legi sl ature, there shall be freedom of speech
in the Legislature of every State.
(2) No menber of ‘the Legislature of a State
shall be liable. to any proceedings in any
Court in respect of anything said or any vote
given by him in the Legislature or any
conmittee thereof, and no person shall be so
liable in respect of the publication by or
under the authority  of a House of  such a
Legi sl ature of any report, paper, votes or
pr oceedi ngs.
(3) In ot her respects, t he powers,
privileges and imunities of a House of the
Legi sl ature of a State, and of the Menbers and
the commttees of a House of such Legi sl ature,
shall be such as may fromtine to tine be
defined by the Legislature by |aw, and, unti
so defined, shall be those of the House of
Commons of the Parliament of the United
Ki ngdom and of its nenbers and conmittees, at
the commrencenent of this Constitution.
(4) The, provisions of clauses (1), (2)/ and
(3) shall apply inrelation to persons who by
virtue of this Constitution have the'right to
speak in, and otherwise to take part 'in the
proceedi ngs of, a House of the Legislature of
a State or any conmttee thereof as they apply
inrelation to nenbers of that Legislature"
Article 194. reproduces the terns of article 105 with this
evident difference that, whereas article 194, is applicable
to Houses of a State Legislature,, article 105 applies to
the two Houses of Parliament. Each of these two articles
subjects "the powers, privileges and i munities" of each

House as well as all its Menbers and its Committees not only
to the laws nade by the appropriate legislature but also to
all the other provisions of the Constitution. It is clear

from these articles, that they do not apply to |legislative
powers of Parlianment or of the
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State Legislatures which are specifically dealt wth by
articles 245 to 255 of the Constitution. Articles 105 and
194, far fromdealing with the |egislative powers of Houses
of Parliament or of State Legislatures respectively, are
confined in scope to such powers of each House as it may
exerci se separately functioning as a House. It also covers
imunities and privileges of each House as a House as well
as of its nmenbers The correct principle of interpretation to
apply is "no scitur a sociis", or, in other words, the word
"powers" gets its meaning and colour not only from its
context but also fromthe other words used in association
with it.

It is evident, fromthe Chapter in which article 194 occurs
as well as the heading and its mnarginal note that the
"powers" neant to be indicated here are not independent.
They are powers which depend upon and are necessary for the
conduct~-of the- business of each House. They cannot al so be
expanded /into those of the House of Commons in England for
all purposes. For exanple, it could not be contended that
each House of a State Legislature has the sane share of
| egi sl ati ve power as the House of Commons has, as a consti-
tuent part of a conpletely sovereign |egislature. Under our
law it is the Constitution which is sovereign or suprene.
The Parlianent as well as each Legislature of a State in
I ndi a enj oys only such |legislative power s as t he
Constitution confers wupon it. Simlarly, -each House of

Par | i ament or State Legislature “has such share in
Legislative power as is assigned to it by the Constitution
itself. The powers conferred  on a House of a State

Legislature are distinct fromthe |egislative powers of
either Parlianment or of a State |egislature for which, as
al ready observed, there are separate provisions in our
Constitution. W need not travel beyond the words of
article 194 itself, read with other provisions of the
Constitution, to clearly reach such-a conclusion

There is, if we may say so, considerable confusion still in
the mnds of sone people as to the scope of the ~undefined
"powers, privileges and immunities" of a House of a State
Legi sl ature so nuch so that it has sonetines been _imagined
that a House of a State |legislature has sonme judicial or
qguasi -judi cial powers also. quite apart fromits recognised
powers of punishnent for its contenpt or the power of
investigations it may carry out by the appointnent” of -its
own conmittees. Argunments of the kind which have  been
sonmetines advanced in this country could not have been
advanced if it was clearly understood that, even in England,
where the Constitution is |largely conventional, the exercise
of judicial powers directly by Houses of the |egislature,
i ncl udi ng powers such as those of i mpeachnent, are
practically obsolete. Watever renmai ned of the power en-
joyed once by the H gh Court of Parlianent, when the King
could hinmself sit, as a part of Parlianent, with the ' Houses
of Parlianent, to admi nister justice is now concentrated in
the House of Lords, exercised through a Commttee of Law
Lords.

Every power of the House of Parlianment in England is subject
to an act of Parliament. The Act with whhich we are
concerned is an
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Act of our Parlianent. W have to, satisfy ourselves by
reference to our Constitution and not t he British
Constitution that the provisions of the Act before us are
within the |egislative conpetence of Parlianment. But, if we
could ignore the provisions of our Constitution relating to
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distribution of legislative powers, which is what the
argunents based on Article 194(3) seemto inply, we would be
left with no yard-stick for determining the |egislative
conpetence of our Parlianent. |t would be absurd to take
that view sinply because that is the position in England.
Nobody coul d, in England, question the validity of an Act of
Parlianment on the ground that it is in excess of the power
vested in a sovereign Parlianment to legislate. If we could
apply that principle here the Act before us would be a
sufficient answer to all argunent against its validity.
If that principle does not apply in our country because of
the provisions of our Constitution, which constitute courts
judges of constitutionality of even Acts of Parlianment, we
have to test the provisions of the Act on the anvil of
express provisions of our own Constitution and not on the
erroneously supposed powers of a House of Commons in Engl and
whi ch coul d never ignore or invalidate the provisions of any
Act made by the Parliament there although it could play a
decisive rolein its repeal if it so desired.
A source of “confusi on about the "powers" and "privil eges" of
the House of  Commobns even in England was sought to be
renoved |ong ago by Sir Erskine May when he pointed out in
his "Parlianentary Procedure and Practice’, in 1844, that
Coke’ s di ctum and Bl'ackstones views, according to which the
ordinary law courts could not judge matters relating to "Lex
Parlianment", on the ground that "the H gh Court of
Parliament hath no higher", were out of date even in 17th
Century England. He said about such views :
"The wviews belonged to a time when t he
di stinction bet ween the judicial and
| egi sl ative functions of Par Ii anent was
undrawn or only begi nning to be drawn and when
the separation of the Lords fromthe Commons
was nmuch |ess conplete than it was in the
seventeenth century. Vi ews about the High
Court of Parlianent and its powers which were
becoming antiquated in the tinme of Coke,
conti nued to be repeated far i'nto the
ei ght eenth century, al t hough after t he
Restoration Principles began to be laid down
which were nore in accord with the facts of
the nodern Constitution. But much confusion
remai ned whi ch was not di snmissed by the use of
the phrase "privil eges of Parlianment".
Sir Erskine My went onto indicate the three notions
resulting fromthis "confusion of thought" in the course of
English Constitutional history. He wote :
"Three notions arise fromthis confusion of

t hought
(1) That the courts, being inferior to the
Hi gh Court of Parlianent, cannot < -call in

guestion, the decision of either House on a
matter of privilege.
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(2) That the | ex et conseutudo parlianment is
a separate law, and, therefore, unknown to the

Courts.
(3) That a Resolution of either House
decl aratory of privilege is a judicia

precedent binding on the courts.”
Now, what |earned counsel for the plaintiff seened to
suggest was that Mnisters, answerable to a Legislature were
governed by a separate law which exenpted them from
l[iabilities under the ordinary |law. This was never the |aw
in Engl and. And, it is not so here. Qur Constitution
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| eaves no scope for such argunents, based on a confusion
concerning the "powers" and "privileges" of the House of
Commons nentioned in articles 105(3) and 194(3). Qur
Constitution vests only legislative power in Parliament as
well as in the State Legislatures. A House of Parlianment or
State Legi slature cannot try anyone or any case directly, as
a Court of Justice can, but it can proceed quasi-judicially
in cases of contenpt of its authority and take up notions

concerning its "privileges" and "immunities" because, in
doing so, it only seeks renoval of obstructions to the due
performance of its legislative functions. But, if any

guestion of jurisdiction arises as to whether a matter falls
here or not, it has to be decided by the ordinary courts in
appropriate proceedings. For exanple, the jurisdiction to
try a crimnal offence, such as nurder commtted even within
a House vests in ordinary crimnal courts and not in a House
of Parlianment or in a State legislature. In Sm. Indira
Nehru Gandhi v. Shri Rai Narain(l), this Court held that a
House 'of ~ Parliament cannot, in exercise of any supposed
"powers" ‘under article 105, decide election disputes for
whi ch special authorities have been constituted under the
Representati on of People Act, 1961, enacted in conpliance
with article 329. Simlarly, appropriate provisions for.
appoi ntnents of suitable persons, invested with power to
determ ne, in accordance with a procedure which is fair and
just and regular and efficient, for ascertainment of facts

on matters of public inportance, is provided by the Act. |If
such provisions are covered by specific provisions relating
to legislative conpetence of Parlianent and on(-- of the
items in Central List | or the concurrent List 1Ll of the

Seventh Schedule of the Constitution, we-need not go to
other provisions which would, strictly speaking, not be
rel evant unless they could be relied uponto clearly carve
out sone exception ,operating against such |egislative
conpet ence

Learned Counsel for the plaintiff has relied also upon the
provi sions of Chapter 11, Part XI, containing Articles 256
to 263 of the Constitution. Here, we find Articles 256 and
257(1) of the Constitution which we have already exam ned
above to bring out the extent of Government of India s power

to give necessary directions to every State. The term
"State" used there could not possibly be held to apply
nerely to a geographical entity or territory. Article-1

sub-article (2) and Article-3 of our Constitution nake a
di stinction between "the State" and its territory. Article
300, in the context of Ilegal proceedings, nakes t he

CGovernment of a State the legal representative of the
(1) [1976] 2 S.C. R 347.
58

State. A direction can only be given to a legal entity and
not to a geographical or a territorial entity: Hence,
"directions” to the "State", as these terns are wused in
Articles 256 and 257, must necessarily nean directions to
States as legal entities which nmust have | egal representa-

tives. There need be no difficulty in treating State
CGover nnent s as representatives of their respective
i ndi vidual States. Can we, with such a constitution as
ours, say that the Union Government nust take no i nterest,

and, consequently, no action whatsoever which savours of
i nterference with governmental functions of a State
Governnment ? in, the dissolution of State Assenblies case we
have already stated the views of this Court on such a
subject at sonme length indicating there the ]dud of
federation we have in this country with what has been
characterised as "a strong unitary bias", or, at any rate,
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with powers given to the Union Governnent of.supervision and

even supersession, in certain circunstances, of State
Covernments tenporarily to restore normalcy or to inject
honesty, integrity, and efficiency into State adm -
ni strati ons where these essentials of good governnent may be
want i ng.

Nei ther Chapter 11, part Xl of the- Constitution, dealing
with the adnministrative relations between the Union and the
States, nor any other part of the Constitution could be held
to inmply a prohibition against the exercise of any
| egi slative power of Parlianent. |ndeed, a glance through
Chapter 11 in part Xl shows that, apart fromarticles 25 6
and 25 7 (1), it deals only with some special matters, such
as nmaintenance of national highways, water ways, and
rail ways, constructions to be undertaken for objects of
national or mlitary inportance, delegation of certain
power s, some arbitrations, recognition throughout t he
territory of |India of certain public acts and judicia
proceedi ngs of the Union and of every State, deternination
of disputes relating to waters, and certain other matters

i nvol vi ng-co-ordinati on between the States. It could not be
said to exhaust all matters which may involve the interests
of particular States as well as of the Union. There is

nothing in any of the provisions here or el sewhere in our
Constitution which could, by a necessary inplication, be
said to inpose conditions on the exercise of |egislative

power s distributed by Chapter | ~of Part Xl of t he
Constitution read with the three lists in . the Seventh
Schedul e. Such a question nust, therefore, be determ ned

exclusively by the provisions of Chapter | of Part Xl which
refer us to the legislative lists in the Seventh Schedul e.
We cannot forget that we are really concerned here wth
| egi sl ati ve powers and not with adninistrative relations or
directions. It is true that those powers cannot be so
exercised as to displace or anmend the Constitution. But ,
unl ess they have that effect, provisions nmeant to suppl enent
and facilitate due discharge of Constitutional powers cannot
be deened to be in excess of ordinary |egislative power.
Entry 94 in List | of exclusively Central subjects of
| egi sl ation reads as follows :

"94. Inquiries, surveys and statistics for the purpose of
any of the matters in this list".

It is true that matters affecting relations between the
Union Covernment and the State Government are not found
mentioned specifically
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anywhere in the Union List. It was, therefore, urged that
"inquiries"" nmentioned here, even if they extend beyond
surveys and statistics, nust, nevertheless, be confined to
"matters in this list". It was subnitted that such
"inquiries" could not enbrace the conduct of M nisters exer-
cising governmental powers as such conduct does not fal
under any itemin the list but should, properly speaking,
have found a place in the Chapter on "admnistrative
relations". 1t was suggested that the Union Governnment war,
really trying to exercise a kind of unwarranted disciplinary
authority and control over the conduct of Mnisters in the
States in the performance of governmental functions by

setting up a Commission of Inquiry a subject, it is
submitted, that could properly be dealt with only as a part
of "Constitutional |aw' and should have found a nmention

explicitly in some part of our Constitution so as to 'be
unm stakably identifiable there as such control exercisable
through the nmeans adopted for it.

W do not think that the term"Constitutional |law' can be
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either ,clearly or exhaustively defined although its nature
can be roughly indicated in the way in which text-book
witers have attenpted to do it. For example, Professors
E.C.S. Wade and Codfrey Phillips (See Constitutional Law,
8th Ed. page 4) say :
"There is no hard and fast definition of
constitutional law. In the generally accepted
use of the termit means the rules which
regul ate the structure of the principal organs
of government and their relationship to each

ot her, and det erm ne their princi pa
functions.”
In other words, it could be expected to contain only the
basi c f ranmewor k. It is not part of its nature to

exhaustively deal with all governnental matters.
As there is no witten Constitution in Britain, the authors
qguot ed above said "the Constitution has no separate

exi stence sinceit is the ordinary |aw of the | and". They
added ': /"There 1is a comon body of law which fornms the
constitution, partly statutory, partly comon |aw, and
partly conventions". It~ is not possible in England to

equate all that passes as "constitutional law' Wth rules
enforceabl e through Courts of |aw because conventions, which
cannot be so enforced, are also, apparently, treated as
parts of it since theyalso contain rules of conduct. Thus,
not all “constitutional |aw' need be witten or be even
“law' in the commopnly accepted sense of this term In any
case, there can be no clear-cut distinction between what
could or should and what could not or should not be
conprehended within the body of rules called "constitutiona
| aw'. In practice, it will be found that what is  enbodi ed
even in a witten constitution depends sonetinmes on the
peculiar notions for the tine being of people who make it.
It reflects their views about what should be considered so
basi c or fundanental as ‘to find a pl ace in t he
Constitutional document. For exanple, one of the provisions
of the Swiss Constitution of 1893 prohibits "sticking of
animal s for butchers" neat unless they have previously been
stunned". According to nornal notions of "Constitutiona
law', such a subject should not have found a place in it.
QO hers think that a 5-1042SCl/ 77
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constitution should contain nothing nore than the ~barest
possi ble outlines of the structure of the Governnent of a

country. The rest, whether "constitutional [aw' or~ not,
could be done by the exercise of ordinary |legislative
powers.
Pr of . K. C. Were, in his "nodern Constitutions”, wote a
Chapter on "Wat a constitution should contain", where he
observes
"A glance at the Constitutions of <different
countries shows at one,,- that people differ
very much in what they think it necessary for
a Constitution to contain. The Norwegi ans

were able to say all that they wanted to say
in about twenty five pages; the |Indians occupy
about two hundred and fifty pages in their

Constitution of 1950. A principal line of
division 1is found between those who regard a
Constitution as primarily and al nost
excl usively a legal docunent in whi ch

therefore, there is a place for rules of |aw
but for practically nothing else, and those
who think of a Constitution as a sort of
mani festo, a confession of faith, a statenent
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of ideals, a 'charter of the land’, as M.
Podsnap called it".
He opined that "the one essential characteristic of the
i deal or the best formof constitution is that it should be
the shortest possible". And, Chief Justice John Marshall of
the United States said in 1819 in MCulloch v. Mryland(1)
"A Constitution to contain an accurate detai
of all the subdivisions of which its great
powers wll admt, and of all the neans by
which they nay be carried into execution
woul d partake of the prolixity of a Ilega
code, and could scarcely be enbraced by the

human m nd. It would probably never be
understood by the public. |Its nature, there-
fore, requires that only its great outlines
should ~be marked, its inportant’ obj ects

designated, and the minor ingredients ,which

conpose - those objects be deduced from the

nature of the objects thenselves."
It is true that our Constitution-makers did not try to
conform to the standards i ndi cated above. This was due
largely to the historical background and the manner of our
Constitution making. ~ W did not start with a clean slate.
W accepted as our starting point the scheme enbodied in the
Government of India “Act, 1935, enacted by the British
Parlianment, evidently in an attenpt to provide quite a com
prehensive and fool proof set of JIlegal rules for t he
governance of. our country. On it, were engrafted a set of
provi sions containiing principles,” sonetinmes conflicting,
cul l ed from the Constitutions of various countries,
i ncluding Japan, and results of judicial~ wi sdom and ex-
perience gathered fromall conmers of the earth, so that we
have a Constitution which, as M. Granville Austin ‘suggests
in his book on "The Indian Constitution : The cornerstone of
a Nation", resenbles a coat of various colours.
(1) 4, LEd. 579.
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Qur Constitution may be lengthy and considerably nore
conprehensive and elaborate than Constitutions of other
countries. Nevertheless, to expect its contents to be so al

enbracing as to necessarily specify and deal wth every
conceivable topic of legislation on all —constitutiona
matters exhaustively, with sufficient particulars, soas to
|eave no room for doubt as to what could be nmeant by

it...... as though a topic of legislation had tobe stated,
with necessary particulars, like a charge to an  accused
person .... is to expect the humanly inpracticable if not

the inpossible. And, to build an argunent founded on.  the
supposed reasonabl eness of such an expectation and / sone
| oosel y drafted conpr ehensi ve definition of ei t her

"Constitutional law' or a "Constitution", to convince us
that what is not so specified and identifiable as a 'subject
of | egi sl ati on, given in the Constitution nmust be

necessarily prohibited at Ileast as a topic of ordinary
| egislation, although it nmay become permssible by  an
amendnment of the Constitution, by an addition to it, appears
very unrealistic to us. At any rate, our Constitution does
not inhibit the growh or developnment of supplenmentary
constitutional |aw through channels other than Article 368.

Excessive particularity is not consistent, as al r eady
i ndi cated above, with the generally accepted notions of a
basic or what may be characterised as the "structural" |aw
of the State delineating its broad basic features only. The
nost that could be expected fromthe human foresight of
Constitution makers is that they should provide for that
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resi dual power of |egislation which could cover topics on
which, <consistently wth the constitutional f ranewor Kk,
Parliament or State legislatures could depending on the
constitutional pattern, | egi sl ate even t hough t he
legislation may not be easily assignable to any specific
entry. Such a provision our Constitution makers did make.
Item 97 corresponds to the residuary |egislative powers of
Parliament under Article 248. It reads as follows :

"97. Any other matter not enunerated in List Il or List III
i ncluding any tax not nmentioned in either of those lists."

It gives effect to Article 248. No doubt, resort to Article
248, read wth item97 of List |, could not overconme any
specific constitutional bar agai nst | egi sl ation on
i nvestigation of conduct. of Mnisters of any State
CGovernment in the discharge of their duties had there been
one. There is certainly no such express and specific bar in
our Constitution.  And, it is difficult to see how one can
ari se /by sone necessary inplication of provisions dealing
with entirely different topics. There is no indication
anywhere " in our  Constitution that, while enacting the
provi sions fromwhich we are asked to infer a bar against or
l[imtation wupon |legislation on such a topic as inquiries,
that our Constitution-makers had any such bar or limtation
even rempotely in their mnds. There seems no |egal or
rati onal nexus between such a supposed bar or limtation and

the subjects dealt with in the articles relied upon. As
already indicated above, the Constitution  makers cannot
al ways nmention and exhaust every conceivable topic. We

think that it is in order to neet precisely such a situation
that article 248 read with Entry 97 was inserted. Hence, we
think that article 248 read
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with Entry 97 of list | will fully cover Section 3 of the
Act even if item 94 of List | does not.

Alternatively, Entry 45 of the Concurrent List I1l of the
Seventh Schedule was relied upon on behalf of the Union

This itemreads as follows

45. I nquiries and statistics for the purposes of any of the

matters 'specified in List Il or List IIl".
To fall under item45 of List Ill the topic of inquiry mnust
relate to one of the specified itens in List Il or List ILI.

If neither itens 94 and 97 of List | nor item45 of List
I1'l which refers to inquiries relating to topics in List Il
as well could cover Section 3 of the Act, it would
necessarily follow that such an enactment, assumi ng that
Section 3 was nmeant to cover an inquiry against a State
M ni ster’s conduct in the exercise of powers enjoyed by him
by wvirtue of his office was not contenplated at' all by our
Constitution nmakers. If such an argunment was correct,
Section 3 would, on the assunption nmde, fall —entirely
outside the |legislative conpetence of both Parlianent and
State Legislatures because there would be no legislative
power conferred upon any Legislature to deal wth  such
subject as it could not be covered by any entry in any list.
Indeed, if we have correctly understood the argunment  of
| earned Counsel for the plaintiff inthe form it finally
took, this is precisely what is submtted to us for
accept ance. It was contended that this was so because the
conduct of governmental affairs by State Governments and
their Mnisters is subject exclusively to the control by
State Legislature and those of the Union Governnment by
Parlianment al one by reason of the Constitutional provisions
we have al ready examni ned and expl ai ned.

To accept such contentions of the | earned Counsel for the
plaintiff is to place Mnisters, both in the States and in
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the Union Governnents, conpletely outside the scope of |ega
answerability on the ground that they were only politically
responsi ble to and control |l abl e by appropriate |egislatures
even when they, in the course of purported exercise of
official powers, act dishonestly and corruptly and even
commit crimnal offences. This would nmean that even if a
M ni ster receives bribes, as we genuinely hope that none in
the whole country does, he could not be nade answerable in
ordinary courts or be subjected to crimnal proceedings. |If
no inquiry wunder any lawinto his conduct was possible
simply because the act conpl ai ned of was done by a Mnister
in purported exercise of a power vested in himby virtue of
his mnisterial office, he would be placed in a privileged
position above the ordinary processes of |aw applicable to
other <citizens. Mere holding of Mnisterial office would
confer immunity fromany inquiry. He would thus becone a
legally irresponsible despot above the ordinary | aw.

The determne whether there is a prima facie, case for a
crimnal ~offence facts have to be necessarily investigated
or inquired into. But, of every type of inquiry and
i nvesti gation except one by the House of the Legislature of
which he is a nmenber is burred, the very first stop
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towards aprosecution for any serious crine would be shut

out in limne. No question of any further legal proceedings
woul d arise under any enactnment. Such a consequence of the
constitutional provisions relied uponby | earned counsel for
the plaintiff could not, in our opinion, be possible wthin
the contenpl ati on of our Constitution makers. ~ I'ndeed, such
a viewwould clearly violate the express and very salutary
provi sions of Article 14.

We prefer to infer and hold that the term ’inquiries , as
used in item94 of List | and Item45 of List II1l,  wthout
any limtations upon their nature or specification of ' their
character or objects, is w de enough to enbrace every Kkind
of inquiry, whether a crimnal -offence by anyone is
disclosed or not by facts alleged. Entry 45 in List 111
nmust include inquiries to cover -allegations against al

persons which bring themwithin the sphere of Entry | of
List Il relating to crinminal law.. Al that "lInquiries"
covered by Itemd45 require is that they nust be "for the
purpose of any of the matters specified in List Il or List
N The | anguage used-"any of the matters specified"-
i s broad enough to cover anything reasonably related to
any of the enunerated items even if done. by ~holders of
mnisterial offices in the States. &ther subjects wll be
found in State List Il. And, even assuming that neither
Entry 94 of List | nor Entry 45 of List Ill, would cover

inquiries against mnisters in the States, relating to /acts
connected with the exercise of mnisterial powers, we /think
that Article 248, read wth Entry 97 of List |, mnust
necessarily cover an inquiry against Mnisters on matters of
public inportance whether the allegations include violations
of crimnal law or not. A contrary view would, in ny
opi nion have the whol Iy unacceptabl e consequence of placing
Mnisters in State Governnents practically above the |aw
We must | ean against an interpretation  which has
consequences which, had they flowed from an express
enactment of Parliament or of a State Legislature, would
have invalidated the provision for conflict wth Article,
14.

It would not be out of place to nention that even for the
purposes of an inquiry into the conduct of Judges of the
Supreme Court or of Hi gh Courts an Act of Parlianent was
passed for the specific purposes of Article 124 to provide,
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through appropriate investigation and inquiry, "proof of the
m sbehavi our or incapacity of a Judge" before proceedings
under Article 124(4) could be initiated for their renoval.
(See : The Judges’ (lnquiry) Act 51 of 1968). Hence, even
Judges, who have to be protected against unfounded or
mal i ci ous charges, as they have to give decisions which nust
necessarily displease at |east one out of two or nore
parties to a case, are not in a nore privileged position

It is true that, as sonebody has observed, reckless charges
are perhaps hurled agai nst those holding public offices in
our country wth the abundance of confetti at a wedding,
yet, we cannot do away wi.th inquiries under the Act for this
reason. The liability to face such inquiries before a duly
appointed inmpartial Comm ssion is one of those hazards which
i ndi viduals holding mnisterial office have to face. They
can perhaps find solace in-the thought that inquiries which
are thorough and inpartial, conducted by conpetent persons
who have held high judicial office, are the best nmeans of
clearing 'them of charges which are really unfounded and
mal i ci ous.
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As we think that the powers conferred by Section 3 upon the
Central and State Governments, including the power to

institute inquiries of the kind set up under each of the two
Notifications, are covered by the express constitutiona
provi sions nentioned above, no question of « any exclusion
ei ther by necessary inplication or by any principle supposed
to forma part of or to flow fromthe basic structure of the
Constitution, can arise here. Nor can we, upon the view we
take, read down and so interpret Section 3 of the Act as to
exclude fromits purviewinquiries of the kind instituted
under the two Notifications. To do so would be to give an
i ncentive to possible misuse and perversion of governnenta
machi nery and powers for objects not warranted by | aw. Such
powers carry constitutional obligations with them They are
to be exercised |like the powers and obligations of trustees
who nust not deviate fromthe purposes of their/ trusts.
Whether a Mnister has or has not abused his powers and
privileges could be best determined by fair -and ~honest
peopl e anywhere only after a just and inpartial inquiry has
taken place into conplaints made against himso that its
results are before them

It is evident from the foregoing discussion that the
principle relied wupon by the plaintiff’'s |earned Counse
repeatedly, in support of which a passage ~from Crawford’'s
"Statutory Construction" (1940 Edn. paragraph 195 at p. 334-
335) was also cited, as the basis of the subnissions of the
| earned Counsel, was that what is expressly provided for by
the Constitution nust necessarily exclude what is not so
provided for. This reasoning is an attenpted m sapplication
of the principle of construction "Expression Unjus Est
Exclusio Alterius." Before, the principle can be applied at
all the Court nust find an express node of doing sonething
that is provided in a statute, which, by its necessary
i mplication, could exclude the doing of that very thing -and
not sonething else in some other way. Far fromthis being
the case here, as the discussion above has shewn, the
Constitution makers intended to cover the nmaking of
provisions by Parlianment for inquiries for various objects
which may be nmatters of public inportance wthout any
i ndications of any other limts except that they nust relate
to subjects found in the Lists. | have also indicated why a
provision |ike section of the Act would, in any case, fal
under entry 97 of List | of Schedule VII read with Articles
248 and 356 of the Constitution even if all subjects to
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which it may relate are not found specified in the |lists.
Thus, there is express provisionin our Constitution to
cover an enactnment such as Section 3 of the Act. Hence,

there is no room whatsoever for applying the "Expressio
Unius" rule to exclude what falls wthin an expressly
provided |l egislative entry. That maxi m has been aptly des-
cribed as a "useful servant but a dangerous master (per
Lopes L.J. in Colquhoun v. Brooks(1l). The limtations or
conditions wunder which this principle of construction
operates are frequently overl ooked by those who attenpt to
apply it.

(1) [1888] 21 QB.D. p. 52 @65.
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To advance the bal der and broader proposition that what is
not specifically nentioned in the Constitution nust be
deened to be deliberately excluded fromits purview, so that
not hi ng short of a Constitutional amendnent could authorise
legislation wupon it, is really to invent a "Casus Om ssus"
so as to apply the rule that, where ',.here is such a gap in
the law, the Court cannot fill it.  The rule, however, is
equally <clearthat the Court cannot so interpret a statute
as "to produce a casus om ssus" where there is really none

(see : The Mersey Docks and Harbour Board v. Penderson
Brot hers(1). If our Constitution ’itself provides for
legislation to fill what is sought to be construed as a

"lacuna how can | egislation seeking to do this be held to be
void because it  perforns its intended function by an
exercise of an expressly conferred | egislative power ? In
declaring the purpose of the provisions so nmade and the
authority for making it, Courts do not supply an om ssion or
fill up agap at all. It is Parlianent which can do so
and has done it. To hold that parlianent is inconpetent to
do this is to substitute an indefensible theory or a figment
of one’s imagination that the Constitution stands in the way
sonehowfor that which only a clear Constitutional bar could
achi eve.

This brings me to the next question to be considered : Are
there any special rules relating to the construction of
Constitutions in general or of our Constitution in

particular ? And, if there be any such rules, would their
application support the restrictive construction, -, subnitted
on behalf of the plaintiff for our acceptance, on - the
Parlianment’s power to enact section 3 of the Act? These
seemto be inportant questions which need answers with sone
clarity if possible.

A wittenConstitution, like any other enact nment , is
enbodi ed in a docunment. There are certain general rules of
interpretation and constructionof all docunents which

no doubt, apply to the Constitution as well. Nevert hel ess,
the nature of a Constitution of a Sovereign Republic, /which
is neant to endure and stand the test of tine, the  strains
and stresses of changing circunstances, to govern the
exercise of all Governnental powers, continuously, and to
determ ne the destiny of a nation could be said to require a
special approach so that judicial intervention does not
unduly thwart the march of the nation towards the goals it
has set before itself.

Napol eon Bonaparte once said that the best Constitution for
any country is one which is both short and vague.
Qoviously, be meant that a Constitution nust have the
capacity to develop and to be easily adapted to the changing
needs of the nation, to the vicissitudes of its fortunes, to
the growth and expansion of various spheres of its life-
soci al economni c, political, | egal , cul tural, and
psychol ogi cal . If the Constitution is unable to perform
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this function it fails. Prof. WIllis, whose work on
"Constitutional Law of the United States" has been cited
before this Court, has said (at p. 19):

"Qur original Constitution was not an anchor

but a rudder. The Constitution of one period

has not been the

(1) [1888] 13A.C 595@ 602
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Constitution of another period. As one period

has succeeded another, the Constitution has

becorme | arger and | arger."
This elasticity or adaptability of the Anerican Constitution
may account for its durability.
Al though, a witten Constitution, which is always enbodied
in a docunment, must necessarily be subject to the basic
cannons of construction of docunents, yet, its very nature
as the enbodi ment of the fundanental |aw of the |and, which
has to be adapted to the changing needs of a nation, makes
it inperative for Courts to deternmine the neanings of its
parts in_ Kkeeping wth its broad and basic purposes and
objectives This approach seens to flow from what nmay be
called a basic principle of construction of docunents of
this type : that the paranmpbunt or predonm nant objects and
purposes, evident ‘from the contents, " nust prevail over
| esser terns ones obscurely enbedded here and there. The
Constitutional document, in other words, nust be read as a
whol e and construed in keeping with its declared objects and
its functions. The dynam ¢ needs of the nation, which a
Constitution nust fulfill, |eave no roomfor nerely pedantic
hairsplitting play with words or semantic quibblings. This,
however, does not nean that the Courts, acting under the
guise of a judicial power, which certainly extends to even
making the Constitution, in the sense that they nmay
supplenent it in those parts of it where the letter of the
Constitution is silent or may |leave roomfor its devel opnent
by either ordinary legislation or judicial interpretation
can actually nullify, defeat, or distort the reasonably
clear neaning of any part of the Constitution in ‘order to
give expression to sone theories of their own about the
broad or basic schene of the Constitution
The theory behind the Constitution which can be taken into
account for purposes of interpretation, by going even so far
as to fill what have been called the "interstices" or spaces
left wunfilled, due perhaps to sone deliberate vagueness  or
indefiniteness in the letter of the Constitution, must
itself be gathered from express provisions of t he
Consti tution. The dubi ousness of expressions used may
be scured by Court by making their meanings clear. and
definite if necessary in the light of the broad  and  basic
purposes set before thenselves by the Constitution nekers.
And, these neanings may, in keeping with the objectives or
ends which the Constitution of every nation nust  serve,
change w th changing requirements of the tinmes. The power
of judicial interpretation, even if it includes what may  be
ternmed as "interstitial" |aw naking, cannot extend to direct
conflict wth express provisions of the Constitution or to
ruling themout of existence. Wat the express provisions
aut hori se cannot be curtailed by inmporting limts based on a
mere theory of limtations on |egislative powers.
The statenent of general principles of construction set out
above, is hone out by earlier pronouncenents of this Court-
sonme enphasizing the clearly expressed neanings of words
used in the Constitution., which cannot be deviated from
ot hers laying stress on the paranount pur poses and
obj ectives of the Constitution nmakers, sone asserting the
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undoubted power of Courts to declare void legislation in
conflict with the Constitutional provisions, others pointing
out the plenitude of legislative powers conferred by the
Constitution wupon Parliament and the State Legislatures,
presuned to know best the needs of the people, so that
Courts could not Ilightly invalidate statutes. I will
briefly refer to sone of the past pronouncenents of this
Court where, enphasis would naturally differ from case to
case according to the particular context in which sone rule
of construction arose for consideration.
Kania, C J., quite clearly laid domm a basically sound
approach, if | nay so characterise it with great respect, to
the interpretation of the Constitution in A K Copalan v.
State of Madras(1l), when he said :
"In respect of the construction of a
Constitution Lord Wight in James v. The
Commonweal th of Australia (1936 A C. 578 at
614) observed that "a Constitution rmust not be
construed in any narrow and pedantic sense."
M. Justice Higgins in Attorney-General of New
South WAl es v. Brewery Enpl oyees’ Union (1908
6) Corn. L.R 469 @ 611-12, observed
"Although we are to interpret words of the
Consti tution on the sane principl es of
interpretation as we apply to any ordinary
law, these very principles of ~ interpretation
conpel 'us to take into account the nature and
scope . of the Act that we are interpreting-to
r emenber that it is a Consti tution, a
mechani sm-under whi ch |l aws are tobe nmade and
not a nmere Act which declares what the law is
to be’'. IniInre the Central Provinces and
Berar Act XV of 1938 (1939 FCR 18 (1937), Sir
Maurice Gwer, C.J., after adopting these ob-

servations said : 'especially is this true of
a federal Constitution with its nice balance
of jurisdictions. | conceive that a broad and

liberal spirit should inspire those whose duty
it istointerpret it; but | do not inply by
this that they are free to stretch or pervert
| egal or constitutional theory or even for the
pur pose of suppl yi ng om ssi ons or of
correcting supposed errors’. There is
consi derabl e authority for the statenment that
the Courts are not at liberty to declare an
Act void because in their opinion it is
opposed to a spirit supposed to pervade, the
Constitution but not expressed in wor ds.

Wiere the fundanental |law has not limited,
either in terms or by necessary inplication

t he gener al powers conferred upon the
| egislature we cannot declare a |imtation

under the noti on of havi ng di scovered
sonething in the spirit of the Constitution
which is not even mentioned in the instrunent.
It is difficult upon any general principles to
[imt the ommipotence of the sover ei gn

| egislative power by judicial interposition
except so far as the express words of a
witten Constitution-give that authority. It

is also stated, if the words be positive and
wi t hout ambiguity, there is no authority for a
Court to vacate or repeal a Statute on that
ground al one. But, it is only in express
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constitutional provisions limting |legislative
power and controlling the tenporary will of a
[1950]1S.C. R 88 @119 to 120.
68
majority by a permanent and paranount |aw
settled by the deliberate wi sdom of the nation
that one can find a safe and solid ground for
the authority of Courts of justice to declare
voi d any | egi sl ative enact nment . Any
assunption of authority beyond this would be
to place in the hands of the judiciary powers
too great and too indefinite either for its
own security or the protection of private
rights."
In State of Bihar v. Kanmeshwar Singh(1l), this Court held
that where two constructions are possible, "the Court should
adopt that which will inplement-and discard that which wll
stultify the apparent intention of the makers of the
Constitution".
Anot her  principl e which this Court has repeatedly |aid down,
for cases in which two constructions nmay be reasonably

possible, is that it should adopt one which harnonizes
rat her t han one which ~produces a conflict bet ween
Constitutional provisions (See : 1. C Colaknath v. State of
Punjab(2) ; K K /Kochuni v. State of Madras & Kerala(3);
Mohd. Hanit v. State Bihar(4); State of MP. v. Ranojirao
Shi nde(5) ;

Prem Chand Garg v. Excise Commi ssioner, U P.(6), Devadasan
v. Union of India(7).
Courts have been advised to adopt the construction "which
wil | ensure snoot h ~and har noni ous wor Ki_ng of the
Constitution and eschew the other which wll lead to
absurdity or give rise to practical inconvenience or make
wel | - establ i shed provisions of existing l'aw nugatory ('See
Kesavananda Bharati v. State of Keral a(8).
I n Kesavananda Bharati’'s case (supra) Sikri C J., said about
the node of construing the Constitution
"One nmust not construe it as an’ ordinary
statute. The Constitution, apart from setting
up a machinery for CGovernment, has a noble and
grand vision in the Preanble."
In the very case Khanna J. observed
"A Constitution cannot be regarded as a nere
| egal docunment to be read as a wll or  an
agreenment nor is constitution likea plaint or
a witten statement filed in a suit  between
two litigants.

XX XX XX XX
XX

(1)[1952] S.C.R 889 at 980-81.

(2)[1967] 2 S.C.R 762 at 791.

(3)[1960] 3 S.C.R 887 at 905.

(4)[1959] S.C.R 629 at 648.

(5)[1968] 3 S.C.R 489.

(6)[1963] Suppl. (1) S.C.R 88 5 at 91 1.
(7)[1964] 4 S.C.R 680 at 695.

(8)11973] 4 S.C.C. 225 at 426 (1973 Suppl
S.CR1).
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It provides for the framework of the different
organs of the State, viz the executive, the
| egislature and the judiciary. A Constitution
also reflects the hopes and aspirations of a
peopl e".

Repeatedly, this Court has declared that a broad and |ibera




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 68 of 161

construction in keeping with the purposes of a Constitution
nmust be given preference over adherence to too literal an
interpretation (see : e.g. Sakal Papers (P) Ltd. v. Union of
India, (1), of the Constitution.

In particular, the plenitude of power to | egi sl at e,
indicated by a legislative entry, has to be given as wde
and liberal an interpretation as is reasonably possible.

Thus, in Jagannath Baksh Singh v. State of UP.,(2) this

Court said :
"....it is an elementary cardinal rule of
interpretation that the words used in the
Constitution which confer |egislative power
must receive the nost |iberal construction and
if they are words of w de anplitude, they nust
be interpreted so as to give effect to that
anplitude. It would be out of place to put a
narrow or restricted construction on words of
wide anplitude ina Constitution. A genera
word “used in anentry like the present one
nmust be construed to extend to all ancillary
or subsidiary matters which can fairly and
reasonably be held to be included in it".

In Union of India v. H S.~ Dhillon,(3) Sikri, CJ., after

di scussing :the tests adopted both in India and in Canada

for determning whether a particular subject falls wthin

the Union or the State List observed p. 5 1)
"It ' seems to us that the function of Art.
246(1), read with entries 1-96 List | is to
gi ve positive power to Parliament to |legislate
in respect of these entries. @bject is not to
debar Parlianment fromlegislating on a matter,
even if other provisions of the Constitution
enable it to do so. Accordingly, we donot
i nterpret the words 'any ot her matter’
occurring in entry97 List | to nean a topic
menti oned by way of exclusion. These
words really refer to the matters contained in
each of the entries 1 to 96. The words' 'any
other natter had to be used because entry 97

List | follows entries 1-96 ListI. It'is true
that the field of legislation is demarcated by
entries 1-96 List |, but demarcati on does  not
mean that if entry 97 List I confers

addi tional powers we should refuse to give
effect to it. At any rate,  whatever ~doubt
there may be on the interpretation of entry 97

List | is renoved by the wide terns of Art.
248. It is framed in the wdest possible
terns. On its terns the only question to be
asked is : Is the matter sought to be
| egislated on included in List Il or-in List
Il or is the tax sought to be | evied
mentioned in List Il or in List

(1) [1962] 3 S.C.R 842;

(2) [1963] 1 S.C.R 220 @228-229.
(3) [1972] 2 S.C.R 33,
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[11 ? No question has to be asked about List
. If the answer is in the negative, then it
follows that Parlianent has power to nake | aws
with respect to that matter of tax".

It will be seen that the test adopted in Dhillon’s case
(supra) was, that if a subject does not fall wthin a
specifically demarcated field found in List Il or List 111

it would fall in List | apparently because, of the anplitude




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 69 of 161

of the residuary field indicated by entry 97, List I,
Legislative entries only denote fields of operation of
| egi sl ati ve power which is actually conferred by one of the

articles of the Constitution. It was, pointed out that
Article 248 of the Constitution conferring |egislative power
is "framed in the wi dest possible terms”. The validity of
the Walth Tax Act was upheld in that case. The argunent
that a wde range given to entry 97 of List I, read wth
Article 248 of the Constitution, would destroy the "federal
structure" of our Republic was rejected there. On an

application of a simlar test here, the powers given to the
Central Governnent by Section 3 of the Act, now before us,
could not be held to beinvalid on the ground that the
federal structure of the State is jeopardized by the view we
are adopting in conformty with the previous decisions of
this Court.

| may next refer to what may be regarded as certain specia

features of our Constitution so as to indicate its broad
pur poses and obj ectives.

Qur Constitution-has, init, not only an el evating preanble
setting forth the presuned will of the whole people of
I ndi a, conceived of as one entity, but a set of Fundanental

Rights in Part I1l. Directive Principles of State Policy in
Part 1V of the Constitution, a rough separation of powers
between the Executive, the Legislative, and the Judicia

branches of Governnent, a pragmatic federalismwhich, while
distributing |egislative powers between the Parlianent and
State Legislatures, wth a concurrent field also, and
i ndicating the spheres of CGovernnental powers of State and
Central CGovernnents,  is overlaid, as already indicated
above, "by strongly ‘unitary’ f eat ures, particularly
exhibited by lodging in Parlianent the residuary |egislative
powers, and in the Central Govt, the executive power of
appoi nting State Governors, and Chief Justices and Judges of
H gh Courts, powers of giving appropriate directions to the
State Governnments, and of even displacing the State Legis-
latures and Governnents in exceptional circunstances or
ener genci es of not very clearly defined anmbits or
characters. No other "federation" .in the world has exactly
simlar unitary features. One wonders whether such a system
is entitled to be dubbed "federal" in a sense denoting
anything nore than a nmerely conveni ent division of functions
operative in ordinary tinmes. The function of "supervision"
is certainly that of the Central Governnent with all that it
i mplies.

It may be noticed that the basic allegiance contenplated by
the Constitution is, legally speaking, to the Constitution
itsel f about whose advent this Court once said (in Virendra
Singh & Os. v. the State of U P. (1) ).

........ at one nonment of tinme the new / order
was born wth the new allegiance “springing
fromthe sanme source for

(1) [1955] S.C.R 415 at 436.
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al I, grounded on the sanme basis t he
sovereign will of the people of India with no
class, no caste, no race, no creed, no

di stinction, no reservation".
The Constitution, as its Preanble nakes it clear, is of a
sover ei gn republic. The |legal sovereignty whi ch it
represents includes |legal |egislative sovereignty which nust
enbrace the power of making any |aw on any subject. Such
| egislative power to enact any |law nmust, therefore, vest
somewhere in a legislative organ of the Republic. It cannot
be pl aced anywhere outside these organs. To apply the test
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fornmulated in Dhillon’s case, (supra) the Parliament al one,
would have the power to enact by a sinple nmajority, by
reason of Article 248 read with entry 97 of List I, if it
falls neither in List Il nor in List [1I1I. As indicated
above, the contention on behalf of the plaintiff, if accep-
ted, would expel the power of legislation itself on any
matter involving an inquiry into the conduct of Governnenta
affairs by a mnister ina State Governnent from the
legislative Lists and place it under Article 368. Thi s
neans that, although the express provisions of t he
Constitution, broadly interpreted, as they should be, would
prima facie authorse a provision.. such as Section 3 of the
Act, vyet, we should inply a Constitutional prohibition
agai nst such an enactnent by Parlianment even if its wide
ternms could as they prima facie do, include inquiries
against State M nisters exercising Governnental powers.

As indicated above, the first step of the argument mentioned
above is a theory of what the Constitution nust necessarily
contain as contrasted with ordinary law. To support this
subm ssion, a passage was cited fromthe judgnent of Wanchoo
J, inl. C_Colak Nath & Ors. v. State of Punjab and Anr. (1)
whi ch contains the foll owi ng question front |vor Jennings on
"The Law and the Constitution" (1933 Edn. at p. 51 onwards)

"A /witten constitution is t hus t he
fundanental law of a country, the express
enbodi ment of the doctrine of the reign of
I aw. AR public aut horities-1egislative,
adm nistrative and judicial .... take their
powers - directly or indirectly from it......
what ever t he nat ure of t he witten

constitution it is <clear that there is a
fundanmental distinction between constitutiona
|l aw and the rest of the law,. There is a clear
separ ati on, t her ef ore, bet ween t he
constitutional law and the rest of the | aw'
The | earned Judge then went on to observe

"It is because of this difference between the
fundanental |aw (nanely, the Constitution) and

t he law passed under t he | egi sl ative
provi sions of the Constitution that it is not
possi bl e in the absence of an express

provision to that effect in the fundanenta
| aw to change the fundanental |aw by ordinary
| egi sl ation passed thereunder, for such
ordinary legislation nust always conform to
the fundamental law (i.e. the Constitution)."
(1) [1967] 2 S.C.R 762 @828.
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in Golaknath’s case, Wanchoo J. had al so pointed out at page
827
"The Constitution is the fundanental law and
no |aw passed under nmere |egislative power
conferred by the Constitution can affect —any
change in the Constitution unless there is _an
express power to that effect given in the

Constitution itself. But subject to such
express power given by the Constitution
itself, the fundanmental law, nanely t he
Constitution, cannot be changed by a |aw
passed under the | egi sl ative provi si ons
cont ai ned in t he Constitution as al

| egi sl ative acts passed wunder the power
conferred by the Constitution nust conform to
the Constitution can make no change therein.
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There are a nunber of Articles in t he
Constitution which expressly provide for
amendnment by | aw, as, for exanple, 3, 4, 1 O,
59(3), 65(3), 73(2), 97, 98(3), 106, 120(2),
135, 137, 142(1) 146(2), 148(3), 149, 169,
171(2), 186, 187(3), 189(3), 194(3), 195,
210(2), 221(2), 225, 229(2), 239(1), 241(3),
283(1) and (2), 285(2), 287, 300(1), 313, 345,
373, Sch. V. c¢cl. 7 and Sch. VI cl. 21; and
so far as these Articles are concerned they
can be amended by Parliament by ordinary |aw
maki ng process. But so far as the other
Articles are concerned they can only be
amended by anendnent of the Constitution under
Art. 368, Now Art. 245 which gives Dower to
make law for the whole or any part of the
territory ~of India by Parlianent is "subject
to” the provisions of this Constitution" and
any |law nmade by Parlianment whet her under Art.
246" read with List | or under Art. 248 read
with item 97 of List | nmust be subject to the

provi sions of the Constitution. |If therefore
t he power to amend the Constitution is
contained in Art. 248 read with item 97 of
List /I, that power has to be exercised subject

to the provisions of Constitution and cannot

be used to change the fundanental |aw (nanely,

the Constitution) itself."
The passages cited above cannot provide a foundation for the
theory that "constitutional Law' and the rest of the |aw
can, in respect of their contents or subject —matter be
placed in two sharply divided or distinct and water-tight
conpartnents with no overlapping or uncertain fields between
them It rmust not be forgotten that Wanchoo, J. repeatedly

expl ai ned, by putting in t he wor ds nanel y, t he
"Constitution” within brackets, ~that he ' was really
concerned with indicating the special features of / a very
detail ed or conprehensive Constitution such as ours. Indeed

as regards the subject matter of the |laws contained in the
Constitution and these which may  be introduced by the
ordinary | aw nmaki ng procedure, the above nentioned judgment
of Wanchoo J. itself indicates how even certain parts of the
law found in our witten Constitution may be anended by the
ordi nary | aw maki ng procedure. This passage was used by the
| earned Counsel for the plaintiff to urge that additions or
changes in

73

"Constitutional Law' cannot be made by ordinary | aw nmaking
procedure but nust take place only in accordance wth the
provisions found in Article 368 unless the Constitution
expressly provides otherwise. This contention, ~however,
over|l ooks the fact that Article 368 of the Constitution only
provi des t he procedure for an amendnent of "t he
Constitution”, and says nothing about any amendment of other
laws by the introduction of or changes in |aws which nmay
concei vably be classed or construed as "constitutional |aws"
because of their subject matter. This passage shoul d not be
torn out of its context, in whhich the difference in
procedure, between the one for an anendment of "t he
,Constitution”, provided by article 368, and that for
ordinary legislation, contenplated by Articles 245 to 248,
was under consideration. It was in that connection that the
observation was rightly made that, unless there is specific
authority given by constitutional provisions for changing
the law |l aid down by "the Constitution" itself, by adopting
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only the ordinary | aw nmaki ng procedure, a change in the |aw
contai ned in express provisions of the constitution" itself

could not be brought about w thout conplying with Article
368 of the Constitution. follows obviously from the very
notion of a Constitution as an enbodi ment of a "fundanenta
[ aw' which serves as a touchstone for all other "laws". The
"fundanental distinction" between "the Constitutional |aw'
or "the fundanmental |aw' and the ordinary |laws, referred to
there, was neant to bring out only this difference- in the
uses made of |aws which, being "fundanmental", can test the
validity of all other laws on a | ower normative |evel and
these other |laws which are so tested. |In that very specia
or restricted sense, the llaw not found in "the Constitution"
could not be "constitutional" or "fundamental" |aw. O her
parts of the law, even though they may appertain to
i mportant constitutional ~matters, are not parts of "the
Constitution", and, therefore, could not test the wvalidity
of laws made by Parlianment. Wat was said with reference to
the actual provisions of the Constitution could not ,
however, ' be wused to infer sonme bar on |egislative power

which is not there in the Constitution at all for reasons
repeat edly indi cated above.
In an wearlier part of this judgnent, it is held that

| egi sl ative power to enact a provision such as Section 3 of
the Act could be found, in any event, in Article 248 read
with entry 97 of List' I, even if it could possibly be urged
that it is not covered by entries 94 of List | and 45 of
List Ill, which seemto exhaust the three Lists in so farns
the subject matters of enquiries are concerned. Lear ned
Counsel for the plaintiff tried to introduce sone doubts on
the ground that thereis no specific entry in-any of the

lists to cover the conduct of Mnisters in St-ate
CGovernments in relation to governnental functions. And, it
was submitted, reference to subjects specified in the  Lists
woul d exclude those which are unspecified. It could be

urged in reply that, as indicated in Dhillon's case (supra),
a legislative entry only indicates the field of operation of
the power, but the sources of ordinary |egislative power are
to be found in one of the Articles 245, 246, 247, 248, 249,
250, 252, or 253 of the Constitution, and, so far ~as the
field of operation of the |egislative power s -concerned,

both entry 94 of List | and entry 45 of List 1Il are so
wi dely worded as to enbrace inquiries

74

touching any of the fields indicated by any of the entries
in the lists. A Mnister nust necessarily exerci se
governmental powers in relation to one of these fields. It

is not necessary to specify which that field is. The field
of power to legislate about inquiries is indicated in / wde
enough terns to nmake it unnecessary to specify the field, in
the law nade itself, to which the inquiry nust relate,. It
is enough if the enquiry set up relates to a matter of
"public inportance." Again, it is not a necessary part of an
entry ill a legislative list, which only roughly indicates a
field of legislation, that it nmust also specify the classes
of persons who nay be affected by the legislation. That s
neither a constitutional nor a reasonable requirenent.

This Court has already held that overlapping of fields of
operation of legislative power does not take away the
| egi slative power. Indeed, ,as we have said, both entries
94 of List | and 45 of List Ill rmust necessarily be related
to a variety of fields of operation of |legislative power.
And, in any case, even if an inquiry on a matter of "public
i mportance" relates to an unspecified field, it should be
covered by entry 97 of List | itself. Therefore, it is
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i material whether we hold that entry 97 of List |I by itself
singly or that entry, read with entry 94 of List |, could be

deened to cover the field of operation of such |egislation
what is material and inmportant is that the three entries-

Nos. 94 and 97 of List | and 45 of List Ill are bound to
cover, between them |legislation authorising inquiries such
as the one entrusted to the G over Comm ssion. If the

subj ect of inquiries against Mnisters in State Governnents
is not nentioned specifically either in any of the articles
of the Constitution or in the legislative lists it does not
follow fromit that |egislation covering such inquiries is
i nconmpetent except by neans of a constitutional anmendment.
"On the contrary, such a subject would be prim facie
covered by the wide terns of article 248 for the very reason
that the Constitution contains no express or inplied bar
which could curtail” the presumably plenary powers of
| egi sl ati on of our Parliament.
Once we have located the | egislative power in one of the
articles of the Consti t uti on, aut hori sing ordi nary
| egi sl ati'on"by Parliament for inquiries covered by section 3
of the Act, and we find also the appropriate entries in
legislative Lists | and 111 indicating the fields of opera-
tion of that |egislative power of Parlianent, the well
recognised principle which would apply and exclude an
inplied bar against the exercise of that plenary power has
been stated by this Court and also by other Courts in
Comonweal th countries on several occasions. - That principle
follows logically fromR v. Burah (1878) (3 A C. 889
which is the locus classics onthe subject. The genera
principle laid down in Burah’s case was that once what is
conferred upon a Parlianent or other  Legislature is
| egi sl ative power, its plenary character nust be presuned so
t hat, unless the instrument conferring the power to
legislate itself contains some expresslimtation on the
exercise of legislative power, the anmbit of that power
cannot be indirectly cut down by supposed inplications. The
cases on this subject were conprehensively considered by
this Court in Kesavananda Bharati's case (supra) where the
majority view was that there can be no nerely inplied
[imtations on expressly conferred legislative powers. This
Court
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there referred to and adopted the principles laid down in
Burah’s case’ (supra). Palekar J. quoted the follow ng
passage fromit (in Kesavananda Bharati’'s case’ at p. 607)
"The established Courts of Justice, ~when a
guestion arises whether the prescribed limts
have been exceeded, nust of necessity
determ ne that question; and the only way in
which they can properly do so, is by | ooking
to the terms of the

i nstrument by whi ch, affirmatively, t he
| egi sl ati ve powers were created, and by which
, hegatively , they are restricted. if  what

has been done id legislation, wthin the
general scope of the affirmative words which
give the power, and if it violates no express
condi tion or restriction on by which that

power islimted if is not for any Court
Justice to inquire further, or to enlarge
constructively t hose condi tions and

restrictions.”
in that case, Judges of this Court also relied upon Attorney
General for the Province of Ontario v. Attorney. Gener a
for the Dom nion of Canada(l) where Earl Loreburn had said
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(at p. 583)
“"In the interpretation of a conpletely self-
governi ng Constitution founded upon a witten
organi ¢ instrunent such as the British North
Arerica Act, if the text is explicit the text
is conclusive, alike in what it directs and
what it forbids. Wien the text is anbiguous,
as for exanmple, when the words establishing
two nmutually exclusive jurisdictions are wi de
enough to bring a particular power wthin
either, recourse must be had to the context
and scheme of the Act.”
The | earned Additional Solicitor General has strongly relied
upon the State of Victoria v. The Commobnwealth (2) where
earlier cases applying the reasoning contained in Burah's
case (supra) were surveyed and Barwick C. J. cited the two
passages set out- above by us; one from Lord Selbone’s
judgrment in Burah's case (supra) and the other from the
judgrment of Earl Loreburn in the Province of Ontario’'s case
(supra) from Canada. Barwi ck. C.J. also cited t he
foll owi ng passage fromthe Anal gamated Soci ety of Engineers
v. Adel ai de Steanship Co. Ltd.
"The nature and principles of legislation (to
enpl oy the words of Lord Selborne in Burah’s
case), the nature of dom nion self-governnent
and the decisions just cited entirely pre-
clude, in our opinion, an-a priori contention
that = the grant of legislative power to the
Commonweal th  Parliament as representing the
will of -the whole of the people of all the
State,,, of Australia should not bind wthin
t he geographi cal area of the Commobnweal th and
within the limts of the enunerated powers,

ascert ai ned by the ordinary process. of
construction, the States and their agencies as
representing separ ate sections of the
territory."

(1) [1912] App. Cas. 571.

(2) 45 Australian Law Journal Reports 251-22 C L. R 353.
(3) [1920] 28 C L.R 129 @152-153.
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In Victoria s case (supra), Barwick C J., although not  in
entire agreenent with the way in which Sir Osen Di xon, C. J.
had expressed hinmself in Wst v. Conm ssioner of  Taxation
(N.S.W(1) opined that it was only- another way of putting
what had been consistently. laid down as the principle of
interpretation of Constitutions of British self  governing
Dom nions since Burah's case (supra). The passage  thus
expl ai ned was :

........ the principle is that whenever the
Constitution confers a power to nake laws in
respect of a specific subject matter @ prina
facie it is to be understood as enabling
the Parlianent to make laws affecting the
operations of the States and their agencies.
The prima facie neaning nay be displaced by
consi derations based on the nature or the
subj ect matter of the power or the | anguage in
which it is conferred on sone other provision
in the Constitution.”

Learned Counsel for the plaintiff, conscious of the basic

principles of construction of the plenary constitutiona

power to legislate, fried to sustain his very gallant
attacks upon the wvalidity of section 3 of the Act by
referring to express provisions of the Constitution where,
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as we have expl ai ned above, we coul d discover no such bar by
a necessary inplication. However, the theory of the basic
structure of the Constitution kept "popping up", if Nyc may
so put it, like the "jack in the box", from behind the
constitutional provisions, fromtine totine. It was said
to "underlie" constitutional provisions.

Thus, the plaintiff’'s |earned Counsel did not entirely give
up reliance on what has been described as "the basic
structure of the Constitution" although he, very ;astutely
and rightly, tried to put the express provisions of the
Constitution in the fore-front. \Whatever may be said about
the strategic value for the plaintiff of this node of using
the doctrine of "the basic structure of the Constitution",
it does not relieve us fromthe necessity of considering
whet her an application of such a doctrine could be involved
in the case before us: W -cannot overl ook that Kesavananda
Bharati’s case (supra) where although a majority of |earned
Judges ~of this Court which rejected the theory of "inplied
limtations" ~upon “express plenary |egislative powers of
constitutional anendnent, yet, we accepted, | say so wth
the wutnost respect, again by a nmgjority, limtations which
appeared to be not easily ~distinguishable from inplied
l[imtations upon plenary |egislative powers even though they
were classed as parts - of "the basic structure of the

Constitution.” W, are bound by the ngjority view in
Kesavananda Bharati’'s case (supra) which we have followed in
ot her cases. We have, however, to nake it clear and
explicit enough '« to be able to det er ni ne, wi t hout

i nconsi stency and with some confidence, the type of cases to
which it could and others to which it could not  apply as
specific cases cone up before us for consideration

(1) (1 937) 56 CL.R 657 @682.
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What, therefore, is this doctrine of "the basic structure of
our ,Constitution" of which, according to sone |earned
Judges of this Court, expressing the majority views on this
doctrine, "federalisni is a part ? W can only answer this
guestion by quoting fromcertain passages fromthe  opinions
of the | earned Judges who were parties to the decision of
this Court in Kesavananda Bharati’'s case (supra).
Si kri C. J., who accepted the doctrine of i mplied
[imtations, and, consistently with its logic, found -that
the basic structure of the Constitution forms an orbit of
exercise of power which is outside the purview of" Article
368, relied on the observations and dicta found i'n Ml bourne
Corporation v. The Conznonweal th(1) and Australian ~Nationa
Airways Pvt. Ltd. v. The Commonweal th (2).
The | earned Chief Justice cited Starke J.’s views expressed
i n Mel bourne Corporation s case (supra)

"The federal character of the Australian

Constitution carries inplications  of its
OWN. ottt e e

XX XX XX
XX

"The position that | take is this The severa
subject natters wth respect to which the
Conmonweal th is enpowered by the Constitution
to meke laws for the peace, order and good
government of the Commonwealth are not to be
narrowed or limted by inplications. Thei r
scope and anplitude depend sinply on the words
by which they are expressed. But inplications
arising fromthe existence of the States as
parts of the Commnweal th and as constituents
of the federation may restrict the manner in
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which the Parlianment can lawfully exercise its
power to make laws wth respect to a
particul ar subj ect-matter. These
i mplications, or perhaps it were better to say
underlying assunptions of the Constitution

relate to the wuse of a power not to the
i nherent nature of the subject matter of the
law. of course whether or not a law pronotes
peace, order and good government is for the
Parliament, not for a court, to decide. But a
law although it be wth respect to a
desi gnated subject matter, cannot be for the
peace, order and good governnent of the
Commonweal th if it be directed to the States

to prevent their carrying out their function

as parts of the Commonweal th."

Agai n Gbbs J was quoted

"The ordi nary princi pl es of statutory
construction do not preclude the naking of
inmplicati ons when these are necessary to give
effect tothe intention of the legislature as
reveal ed i'n t he statute as a
whole™ ... ........... .

(1) (1947) 74 C. L.R 31.

(2) (1945) 71 C. L.R 29.
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"Thus, '\ the purpose of the Constitution, and
the schene by which it is intended to be given
ef fect, necessarily give rise to inplications
as to the manner in which the Commonweal th and
the States respectively may exercise their
powers, vis-a-vis each other.”

After considering a nunber of cases the ' Chief
Justice st ated concl usi on on i nmplied
[imtations as follows (at p. 163-164)

"What is the necessary inplication from al
the provisions of the Constitution ?

It seens to nme that reading the Preanble, the
fundanental inportance of the, freedom of the
i ndividual, indeed its inalienability, and the
i mportance of the economc, soci al and
political justice nentioned in the Preanble,
the inportance of directive principles, the
non-inclusion in art. 368 of provisions  |ike
arts. 52, 53 and various other provisions to
which reference has already been made an
irresistible conclusion energes that it was
not the intention to use the word  amendnent’
in the wi dest sense.

It was t he common under st andi.ng =t hat
fundanental rights would remain in substance
as they are and they woul d not be anended out

of existence. It seens also to have been a
conmon understanding that the f undanent a
features of t he constitution, nanel vy,

secul arism denpcracy and the freedomof the
i ndi vi dual woul d al ways subsist in the welfare
state.

In view of the above reasons, a necessary
inplication arises that- there are inplied
l[imtations on the power of Parlianent that
the expression 'anendment of this Consti-
tution’ has consequently a limted nmeaning in
our Constitution and not the meani ng suggested
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by the respondents".

Sikri C J. recorded his finding on the basic

structure in Kesavananda Bharti’'s case (supra)

as follows (at pp. 165-166)

" The true position is that every Provision of

the Constitution can be anended provided in

the result the basic foundation and structure

of the constitution remains the sane. The

basi ¢ structure may be said to consist of the

foll owi ng features:

(1) Supremacy of the Constitution;

(2) Republ i can and Denocratic form of

Gover nnment ;

(3) Secul ar character of the Constitution

(4) Separ at i on of power s bet ween t he

Legi sl ature, the executive and the judiciary;
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(5) Federal character of the Constitution

The _above structure is built on the basic

foundation, i.e. the dignity and freedom of

the i ndi vidual . Thi s is of supreme

i mportance. Thi's cannot by any form of anend-

nment be destroyed.

The above  foundation and the above basic

features are easily discernible not only from

the preanble but the whole scheme of the

Constitution, which | have al ready di scussed".
Sinmlarly, Shelat and G over JJ, after surveying principles
of interpretation ‘and construction of the Constitution
accepted the theory of inplied Iimtations on the power of
Parlianment as well as the doctrine of basic structure. They
recorded their conclusion as follows (at ;pp. 280-281)

"The basic structure of the constitution is

not a vague concept  and the apprehensions

expressed on behalf of the respondents that

neither the citizen nor the Parlianment would

be able to understand it are unfounded. | f
the historical background, the Preanble, the
entire schenme of the Constitution, t he

rel evant provisions thereof including Art. 368
are kept in mnd there can be no difficulty in
di scerning that the follow ng can be regarded
as the basic elenments of the Constitutional
structure. (These cannot be catal oged but can

only be illustrated).

1. The Supremacy of the, Constitution

2. Republ i can and Denocratic form of
CGovernment and sovereignty of the country.

3. Secul ar and federal character of the
Constitution.

4, Denmar cati on of power bet ween t he

| egi sl ature, the
executive and the judiciary.

5. The dignity of the individual secured by
the vari ous
freedons and basic rights in Part Il and the
mandate to, build a welfare State contained in
Part V.
6. The wunity and the integrity of the
nation".
Hegde and Mukherjea, JJ. also considered at Iength
principles of interpretation and construction in this
country and in the Commonweal t h countri es. They

di stingui shed earlier cases of this Court. They purported
to apply well established principles of interpretation and
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construction such as the Mschief Rule in Heydon's case, the
need to 'viewthe Constitution as a whole, and its history
and objects. They ,said (at p. 307)
"While interpreting a provision in a statute,
or, Constitution the primary duty, of the
Court is to find out the legislative intent.
In the present case our duty is to find out
t he
80
intention of the founding fathers in enacting
article 368. Odinarily the | egi sl ative
intent is gathered fromthe | anguage used. |If
the | anguage enpl oyed is pl ai n and
unanbi guous, the gane must be given effect to
irrespective of the consequences that may

ari se. But —if. the |language enployed is
reasonabl y capabl-e of nore neani ngs than one,
then the Court wll have to call into aid

various well settled rules of construction and
in-particular, the history of the |legislation
to find out the evil that was sought to be
remedi ed and al so in sone cases the underlying
purpose of the legislation-the |egislative
schene and the consequences that may possible
flow from accepting one or the other of the
i nterpretati ons because no | egislative body is
presuned to confer a power which is capabl e of
m suse’.

They cited the Preanble and the objectives
underlying the Constitution, and found (at p

316) :

“Inplied limtations on the powers conferred
under a statute constitute a general  feature
of all statutes. The position cannot be

different in ‘the case of powers conferred
under a Constitution. A grant of power in
general terns or even in absolute terns may be
qualified by other express provisions in the
same enactnent or may be qualified by the
i mpli cations of the context —or even by
consi derations arising out of what appears to
be the general schene of the statute".
They did not enunerate all the basic features
of the Constitution but recorded their
conclusion as follows (at p. 356)
"Though the power to anend the Constitution
under Article 368 is a very wide power, it
does not yet include the power to destroy or
emascul ate the basi c el enent's or t he
fundanental features of the Constitution”.
Jagannohan Reddy, J, in the course of a det ail ed
consideration of Constitutional provisions, dwelt 'on the
Preamble largely and on the needs of the nation for
stability of its values and gave a narrower connotation to
the word "anmendnent" than one which could destroy the very
identity of the Constitution. He said (at p. 517):
"There is nothing, vague or unascertainable in
+,he preanble and if what is stated therein is
subject to this criticismit would be equally
true of what is stated in Article 39(b) and
(c) as these are also objectives fundanenta
in the governance of the country which the
State is enjoined to achieve for t he
anmel i oration and happi ness of its people. The
el ements of the basic structure are indicated
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in the preanble and translated in the various
provisions of the Constitution. The edifice
of our Constitution is built upon and stands
on several props,-remove any of them the
Constitution col | apses. These are: (1)
Sovereign Denmocratic Republic; (2) Justice,
soci al, economc and political; (3)
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Li berty of thought, expression, belief, faith
and worship; (4) Equality of status and of
opportunity. Each one of these is inportant
and col lectively they assure a way of life to
the people of India which the Constitution

guar ant ees. To wthdraw any of the above
el ements the structure will not survive and it
will not be the same Constitution, or this

Constitution nor can it maintain its identity,
if sonmething quite different is substituted in
its place, which the sovereign WIIl of the
peopl e al one can do."
Khanna, J., while definitely rejecting the theory of inplied
limtations on plenary powers of |egislation, nevertheless,
thought that the need. to reconcile the urge for change with
the need for continuity inposed even upon the w de power of
amendnment of the Constitution the limtation that it nust

nove wthin the orbit defined by its basic  structure. He
did not, and | say so with great respect, explicitly attenpt
a reconciliation between his views on inplied limtations

with those on the basic structure, which at |least resenbled
inplied limts on the plenary power of |egislation. He also
relied heavily on the preanble to the Constitution. He
explained later, in Shrimati Indira Nehru Gandhi " v. Raj
Narain(1l), that he did not exclude such amendnents in the
chapter on Fundanental Rights as may form parts ' of the
"basic structure" fromthe purview of what could not be
touched by the power of anendment contained in Article 368
of the Constitution. The judgnent of Khanna J. tilted the
bal ance, by a narrow nmgjority of one, in favour of ‘the "the
basic structure" of the Constitution as a linmtation on the
expressly conferred | egislative power of amendnent.

I need not set out sinmlarly the views of Ray, Palekar
Mat hew, Beg, Dwivedi, and Chandrachud, JJ, as they, while
accepting the undeniable proposition that the Constitution
cont ai ned what was basic, held the, view, supported also by
reference, to the history of our Constitution-making and to
its express provisions, that the power to anend or change
the Constitution in any nmanner and in any respect desired by
the representatives of the people was also a part of that
basic structure or the urges of the people which had to it
round expression ill Article 368 of the Constitution and
which had to be fully recognised by giving it the w dest
possi ble amplitude. They too, therefore, recognised that
there was "a basic structure" of the Constitution in the
light of its history and contents and by an applicati on  of
wel | established rules of construction. The difference
between the nmmjority and minority views was only on the
guesti on whether a w de scope of powers of amendnent given
to the representatives of the people was or was not a part
of this basic structure or its functioning as evidenced by
the express declarations and provisions of the Constitution.
I do not think that what those |earned Judges who, in
Kesavananda Bharti’'s case (supra), found a narrower orbit
for the legislative power of amendnment of the Constitution
itself to nove in cant to

(1) [1976] 2 S.C.R 347.
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lay down sone theory of a vague basic structure floating,
like a cloud in the skies, above the surface of the
Constitution and outside it or one that lies buried beneath
the surface for which we have to dig in order to discover
it. | prefer to think That the doctrine of "a basic
structure"” was nothing nore than a set of obvious inferences
relating to the intents of the Constitution nmakers arrived
at by applying the established canons of construction rather
broadl y, as they should be so far as an organi c
Constitutional docunent, meant to govern the fate of a
nation, is concerned. But, in every case where reliance is
pl aced upon it, in the course of an attack upon |egislation

whet her ordinary or constituent (in the sense that it is an
amendnment of the Constitution), what is put forward as part
of "a basic structure" nust be justified by references to
the express provisions of the Constitution. That structure

does not exist in vacuo. Inferences fromit nust be shown
to be enbedded in and to flowlogically and naturally from
the, bases of that structure. |In other words, it nmust be

related to the provisions of the Constitution and to the
manner in which they could indubitably be presunmed to
naturally and reasonably function.. So viewed, the doctrine
is nothing nore than a way of advancing a well recognised
node of construing 'the Constitution. It should be used with
due care and caution.” No exposition of it which could nmake
it appear as a fignment of judicial inagination or as capable
of ’"such subjective interpretations that it may becone im
possible to decipher or fix its -meaning wth reasonable
certainty could be accepted by us because that would anount
to declaring its futility. In Kesavananda Bharti’'s case
(supra), this Court had not worked out the inmplications of

the basic structure doctrine in all its applications. It
could, therefore, be said, with utnost respect, that it was
per haps left there in an anorphous state which could give
rise to possible m sunder standings as to whether it 1is

not too vaguely stated or too |oosely and variously
fornmulated w thout attenpting a basic wuniformity of its
meani ngs or inplications. The one principle, however, which

is deducible I in all the applications —of +the basic
structure doctrine, which has been used by this  Court to
[imt even the power of Constitutional anendment, is that
what ever is put forward as a basic linitation upon

| egi sl ative power nust be correlated to one or nore of the
express provisions of the Constitution from which the
[imtation should naturally and necessarily spring forth.
The doctrine of basic structure, as explained above,
requires that any limtation on |egislative power must be so
definitely di scernible from the provisions of the
Constitution itself that there could be no doubt or ~ m stake
that the prohibition is a part of the basic “structure
imposing a linmt on even the power of Constitutiona
amendment . And, whenever we construe any document, by
reading its provisions as a whole, trying to elimnate or
resolve its disharnonies, do we not attenpt to interpret it
in accordance with what we find in its "basic structure" or
purposes ? The doctrine is neither unique nor new.

| may here point out that in Smt. Indira Nehru Gandhi V.
Rai Narain (supra), when the doctrine of the basic structure
of the Constitution was invoked to assail the provisions of
Representati on of People Act, Ray C. J., seened to reject the
theory of basic structure

83

altogether in its application either to the construction of
the Constitution or of ordinary legislation. He said (at
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pp. 436-437)

"To accept the basic features or basi c
structures theory wth regard to ordinary
| egi sl ati on would nmean that there would be two
kinds of limtations for |egislative measures.
One wll pertain to |legislative power under
Articles 245 and 246 and the |legislative
entries and the provision in Article 13. The
ot her would be that no | egislation can be nmade
as to damage or destroy basic features or
basic structures. This will nean rewiting
the Constitution and robbing the |egislature
of acting within the franmework of the
Constitution.. No |legislation can be free from
chall enge on ‘this ground even though the
legislative neasure is wthin the plenary
powers of the |egislature”.

He went on to observe (at p. 437):

"The “theory of “basic structures or basic
features is an exercise in i mponder abl e.
Basi c structures  or- basic features are
i ndefi nable. The legislative entries are the

fields of legislation. The pith and
subst ance doctrine has been applied in order
to find out | egi sl ative conpet ency.
and elimnate encroachnment on | egi slative
entries. |If the theory of basic structures or
basic features will be applied to |egislative
measures it will denude Parlianent and State
Legi sl atures of the power of legislation and
deprive them of laying down |l egislative
pol i ci es. This will be encroachrment on the
separati on of powers"

Mat hew, J., observed :in Snt. Indira

Gandhi’s case (supra) (at pp. 525-526)

"I think the inhibition Lo destroy or danmage
the basic structure by an anendnent of the
Constitution flows fromthe limtation on the,
power of anendnment under Article 368 read into
it by the mpjority in Bharati’s case because
of their assunption that there are certain
fundanental features in the- Constitution
which its makers intended to renmain there in
perpetuity. But | do not find any such -in-
hibition so far as the power of Parlianment or
State Legislatures to pass laws is concerned.
Articles 245 and 246 give the power and also
provide the limtation upon the power of these
organs to pass laws. It is only the specific
provisions enacted in the Constitution /which
could operate as Iimtation upon the power.
The Preanbl e, t hough a part of t he
Constitution, is neither a source of power nor

a limtation wupon the power. The preanble
sets out the ideological aspirations of the
peopl e. The essential features of the great

Concept s set out in the preanbl e are
delineated in the various provisions of the
Constitution. It is these specific provisions
in the body of the Constitution whi ch
determne the type of denbcracy which the
founders of
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that instrument established; the quality and
nature of justice, political, social and
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economic which was their desideratum the
content of liberty of thought and expression
which they entrenched in that docunent, the
scope of equality of status and of opportunity
which they enshrined in it. These specific
provisions enacted in the Constitution alone
can determine the basic structure of the
Constitution as’' established. These specific

provi si ons, ei t her separately or in
conbi nati on determ ne the content of the great
concepts set out in the preanble. It is

i mpossi ble to spin out any concrete concept of
basic structure out of the gossamer concepts
set out in_ the preanble. The specific
provisions of the Constitution are the stuff
from which the basic structure has to be
woven".
In Sm-. I ndira Gandhi’s case (supra), Chandrachud, J.,
after 'nmaking  simlar observations on the nature of the
Preanbl e " _and pointing out that there was no agreed |ist of
basic features of the Constitution given by | earned Judges
constituting the mgjority ~in Kesavananda. Bharati’s
(supra), said, on the applicability of the basic structure
doctrine to the power of ordinary legislation. (at pp. 669-
670)
"The Constitutional anendnents may, on the
ratio of the Fundanental Rights case, be,
tested on the anvil of “basic structure. But
apart « fromthe principle that a case is only
an authority for-what it decides, it does not
logically follow fromthe najority judgnent in
the Fundanmental Rights -case that  ordinary
| egi sl ati on nmust al so answer the sane test as
a constitutional amendment. Odinary |aws
have to answer two tests for their validity
(1) The law nmust bewithin the Ilegislative
conpetence of legislature as defined and
specified in Chapter 1, part X, of the
Constitution and (2) it nust not of f end
against the ions of Article 13(1) and (2) of
the Constitution Basic Structure, by the
majority judgnent. is not a part of the funda-
nmental rights nor indeed a provision of the

Consti tution. The theory of basic structure
is woven out of the conspectus of t he
Constitution, and the anending power is
subject to it because it is a constituent
power . " The power to anend the | fundanenta
instrunment cannot carry with it the power to
destroy its essential features’'-this, in
brief, is the arch of the theory “of basic
structure. It is wholly out of place in

matters relating to the validity of ordinary

| aws nade under the Constitution".
Both Khanna J., and I, however, expressed views there
showi ng that aspirations of the people of India, set out in
the Preanble as well as other parts of the Constitution
provi ded general guidance in judging the Constitutionality
of all laws whether constitutional or ordi nary. I
specifically said there that the doctrine of the basic
structure of the Constitution could be used to test the

validity of laws nmde by Parlianment either in its
constituent or ordinary |aw naki ng capacities
85

because "ordinary |aw naking cannot go beyond the range of
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constituent power".

No doubt, as a set of inferences froma docunent (i.e. the
Constitution), the doctrine of "the basic structure" arose
out of and relates to the Constitution only’ and does not,
in that sense, appertain to the sphere of ordinary statutes
or arise for application to themin the sanme way. But ,
if, as aresult of the doctrine, certain inperatives are
inherent in or logically and necessarily flow from the
Constitution’s 'basic structure", just as though they are
its express mandates, they can be and have to be wused to
test the, validity of ordinary laws just as other parts of
the Constitution are so used.

In Sm. Indira Gandhi’s case (supra), the differences of
approach between the | earned Judges, were not so nuch on the
guestion whether "the basic structure" was to be deened to
be really an additional part of the Constitution (on this
there is agreenment that it could not) or only a principle of
its construction, but on the question whether, once it, was
found to be a permssible node of construction, what
followed fromit was applicable to test the validity of both
constitutionalas well as ordinary law nmaking. The mgjority
view of |earned Judges of this Court seenmed to be that, it
was not available to test the validity of the inpugned
provisions of the Representation of People Act because the
expressly laid down ordinary |aw naki ng powers of Parlianent
are clear enough. /1n other words, it was held to be in-
applicable here on the view that there was no ambiguity to
be resolved about 'the ordinary law making powers of

Par | i ament . It was applied to interpret the anmbit of, the
Constituent power as there was some uncertainty about its
scope. |It, however, seens to ne that the test of "free and

fair elections" and of "equality before the l'aw' were used
by this Court in judging the wvalidity of the 'inpugned
provisions of the Representation of People Act in Snt.
I ndira Nehru Gandhi’s case (supra) although the majority of
| earned judges of the bench preferred to do so  wthout
characterising these features as parts of a basic structure
of the, Constitution. But, when deciding the  question
whet her the purported constitutional anendnment could take
away the powers of this Court to hear and decide on nerits
the election appeals pending before it, all the |Iearned
Judges who participated in the decision of that case seened
to rely, in varying degrees, either expressly or inpliedly,
upon the "basic structure" of the Constitution itself, as
reveal ed by its express provisions, to hold that, under the
guise of exercising a legislative power, the Parlianent
could not, in effect, adjudicate on the nerits of in
i ndi vi dual case under the Constitution as it stood.

It is inmportant to note that nmmjority opinions of Judges who
participated in the decision in Kesavananda Bharati’s case
(supra)and those who took part in the decision in- Snt

I ndi ra Gandhi’ scase (supra), i nval i dating certain
constitutional anmendnents, makeout I|imtations founded

on the basic structure of the Constitution by very det ai l'ed
references to the express provisions of the Constitution.In

Smt . Indira Nehru GGandhi’'s case (supra), parts of the
Constitution

86

(Thirty-Ninth Amendnent) Act of 1975 were struck down
primarily because specific provisions of Article 368 of the
Constitution left no roomfor doubt that what was conferred
by the Constitution upon a majority of not less than two
thirds of the nenbers of the two Houses of Parlianent
present and voting, supported by resolutions of |egislatures
of not less than one half of the States, was a |egislative
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power and not a judicial power judged both by its contents
and procedure. Hence, it was held that, on the very ternms
of the specific power conferred, an exercise of judicia
power, in purported exercise of |egislative powers contained
in Article 368 of the Constitution, was prima facie ultra
vires. Such exercise of power contravenes the basi c
structure of the Constitution of which the legislative orbit
of power indicated by Article 368 of the Constitution is
also a necessary part. The principle asserted there was
stated by nme as follows :
"Nei t her of t he three constitutionally
separate organs of State can, according to the
basi ¢ schene of our Constitution today, |eap
out si de t he boundari es of its own
constitutionally assigned sphere or orbit of
aut hority into that of the other".
These orbits were expressly chalked out by the law found in
the Constitution. There could be no doubt, whatsoever upon
readi ng the provisions of the Constitution as a whole, that
the orhbits  of legislative and judicial power are not the
sane. But, so far as theorbits of legislative power are
concerned, it is clear that those of Parlianent and ofthe
State legislatures are not nutually exclusive in every
respect. There 1is also a concurrent field of |egislation
And, there is nothingthere which could cone in the way
of the plenary legislative power conferred upon our
Parliament in fields assigned to it. ~These can be Ilimted,
at the nost, by a necessary or unavoidabl e inplication, such
as the one which nust flow fromthe confernent of judicia

and legislative and executive powers separately, with
unm st akabl y di fferent  characteristics, upon di fferent
aut horities. The basic scheme of the Constitution could
certainly be i nvoked to i nval i date | egi sl ation by

Parliament, acting in its ordinary law making capacity, on a
subject which falls either exclusively within the orbit of
an amendnent of "the Constitution® or in List 11  of the
Seventh Schedul e of exclusively State subjects. But, as |
have i ndicated above, this is not so here.

Thus, it is clear that whenever the doctrine of ~ the basic
structure has been expounded or applied it is only as a
doctrine of interpretation of the Constitution as it

actually exists and not of a Constitution which could exist
only subjectively in the mnds of different individuals as
nmere theories about what the Constitution is. The ~doctrine

did not add to the contents of the Constitution. It did
not, in theory, deduct anything fromwhat was there. It
only purported to bring out and explain the nmeaning of what
was already there. It was, in fact, used by all the judges

for only this purpose with differing results sinply because
their assessnents or inferences as to what was part of the
basic structure in our Constitution differed. This, |
think, is the 'Correct interpretation of the doctrine of the
basi ¢ structure of the
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Consti tution. It should only be applied if it is «clear
beyond the region of doubt, that What is put forward as a
restriction wupon otherwi se clear and plenary |egislative
power is there as a Constitutional inperative.

If this be the correct view about the basic structure, as a
node of interpreting the Constitution only, the so-called
federalism as a fetter on legislative power nust find
expression in some express provision to be recognised by
Courts. It nmay be nmentioned here that a ngjority of Judges
who deci ded t he Kesavananda Bharati’s case (supra) have not
treated "Federalisnl as part of the basic structure of the
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Constitution. And, none of them has discussed the extent of
the "federal" part of this structure. It is not enough to
point to Article | of the Constitution to enphasize that our
Republic is a "Union" of States. That, no doubt is true.
But, the word "union" was used in the context of the
peculiar character of our federal Republic revealed by its

express provisions. We have still to find, from other
express provisions, what this "Union" nmeans or what is the
extent or nature of “"federalism' inplied by it. The
Constitution itself does not use the word "federation" at
all. In any case, after examning all the express
provisions of the Constitution, relied upon by the |earned
Counsel for the plaintiff, | amunable to discover there any

such fetter which could, by a necessary inplication, prevent
Parliament from enacting Section 3 of the Act.

Indeed, if the theory of necessary inplications is to be
appl i ed her e, the, ent renched provi si ons of our
Constitution, for which a special procedure for amendnent is
prescribed within “Article 368 itself, together wth the
ot her provisions di scussed above, give the express linmts to
which the operations of the federal principles is confined
in our Constitution. None~ of the expressly nentioned
features could, by any necessary inplication, inpinge upon
the expressly given and distributed |egislative powers. The
doctrine that express mention excludes that which is not so

nentioned applies also to express limtations. If the
schene of distribution of |egislative powers is basic and
express, wth its own express |imtations, "inplied" or

unspecified alleged |imtations going beyond that schene are
elimnated by the very force of the express provisions.

In Shri Ram Krishna Dalma v. Shri Justice S. R~ Tendol kar &
Os(l). I find that the validity of the Act and of a
notification under Section 3 of the Act was chal |l enged but
upheld by this Court, although a part of clause 10 'of the
notification which, in addition to requiring it to reconrend
nmeasures to prevent simlar future cases, also directed it
to report on "the action which in the opinion’ of the
Conmi ssi on shoul d be taken as and by way of securing redress
or punishnent", was held to be outside the purview of the
Act in so far as the latter part went beyond the purely
i nvestigatory character of the inquiry authorised by the
Act . In that case the Conmission was required to inquire
into and report on the administration of affairs of certain

(1)[1955] S.C.R 279.

88

conpani es speci fied in a schedule annexed to t he
notification. It was held there inter-alia that nmere
possibility of msuse of powers given by the Act coul d not
vitiate the power conferred by the Act. It was  also  held
there that the Act was nade by Parlianment acting in fields
indicated by entries 94 of List | and 45 of List IIl of the
Seventh Schdul e so that the inquiries could be ordered "for
the purposes of any of the matters in List |, List 1l and
List 1I11." Inconpetence of Parliament to I|egislate on
matters in List Il could not, it was held, vitiate power to
order inquiries relating to subjects in that list in view of
the express ternms of entry 45 in List Il. It was held that

the scope of inquiry nmay al so cover matters ancillary to the
inquiries thenselves. Furthernore, relying on Kathi Raning
Rawat v. State of Saurashtra, (1) it was pointed out (at p
293):

" The Conmi ssion has no power of adjudication
in the sense of passing an order which can be
enforced proprio vigore. A clear distinction

must, on the authorities, be drawn between a
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deci sion which, by itself, has no force and no
penal effect and a decision which becones
enforceable imediately or which may becone
enf orceabl e by sonme action being taken."

It is true that in R K Dalma s case (supra) the

provisions ’'of the Act were not assailed on all the
extensive grounds on which they have now been questioned
before us. Nevert hel ess, the objects of the Act were

consi dered and indicated there.

The purposes for which a Commi ssion can be set up under the

Act was considered |ong ago by a Division Bench of the

Nagpur Hi gh Court in M V. Rajwade v. Dr. S. M Hasan & Os

(2), which was cited wth approval by this Court in

Brajnandan Sinha v. Jyoti Narain(3) and the follow ng

passage was quoted fromthe judgnent:
"The Commission in question was obviously
appointed by the State Governnent 'for the
i nformation of its own mnd , in order that it
should not act, in exercise of its executive
power, 'otherwi'se than in accordance with the
dictates of justice and equity’ in ordering a
departrmental enquiry against its officers. It
was, therefore, a fact finding body nmeant only
to instruct the m nd of the Governnent without
produci ng any docunent of a judicial nature".

It nmay be nmentioned here that in A Sanjeevi Naidu etc. etc.

v. State of Mdras & Anr. (4) this Court exam ned the

position of an individual M nister who determnes matters of

policy and programres of his Mnistry, within the framework

of major policies of the Government, vis-a-vis the officials

in the Departnent in his charge who act on behalf of the

CGovernment subject to the directions given orally

(1) [1952] S.C.R 435.

(2) [1954] |.L.R Nagpur p. | @13.

(3) [1955] 2 S.C.R 955.

(4) [1970] 3 S.C. R 505 @512.
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or in witing by the Mnister concerned. Hence, it may
becone a matter of considerable difficulty, delicacy, and
i mportance, in a particular case, to apportion the blane or
responsibility for any act or decision, alleged to be
wrongful, between the Mnister concerned and the officials
who work under his directions. Such apportionnents could be
safely entrusted only to experts who have had considerable
judicial experience and can deal with conplete inpartiality
and dexterity with issues raised. The noral or collective
responsibility which is political is a different nmatter
which may no doubt be affected by the reports of a
Conmission of Inquiry. Individual liability nay have / even
nore serious consequences for the Mnister concerned than
the collective responsibility which carries only “politica
i mplications.
In State of Jammu & Kashmir v. Bakshi Ghul am Mbhanmad(1)
this Court pointed out that even if Bakshi Ghul am Mhamrad
had ceased to be the Chief Mnister of the State of Jammu._ &
Kashmir his past actions would not cease to be natters of
public inmportance. It definitely disapproved the view of
the High Court when it said (at p. 407) :

"These |earned Judges of the High Court

expressed the viewthat the acts of Baksh

Ghul am Mhammad would have been acts of

public, inportance if he was in office but
they ceased to be so as he was out of office
when the Notification was issued. In taking

this Vi ew, they appear to have based
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thenselves on the observation nade by this
Court in Ram Krishna Dalma v. Sri Justice S
R. Tendol kar that "the conduct of an
i ndi vidual my assune such a dangerous pro-
portion and may so prejudicially affect or
threaten to affect the public well-being as to
make such conduct a definite matter of public
i mport ance, urgently <calling for a ful
enqui ry". The | earned Judges felt that since
Bakshi  Ghul am Mohamuad was out of office, he
had becone i nnocuous; apparently, it was felt
that he could not long threaten the public
wel | -being by his acts and so was outside the
observation in Dalma s case. W are clear in
our mind that this is a msreading of this
Court’s observation. this Court, as t he
| earned Judges thenselves noticed, was not
| ayi ng down an exhaustive definition of
matters of public inportance. Wat is to be
inquired into i'n any case are necessarily past
acts and it is because they have already
affected the public well-being or their effect
mght do so, that they becane matters of
public inportance. 1t is irrelevant whether
the /person who committed those acts is stil
in power to be able to repeat them"

The <clear inplication of the | ast mentioned- pronouncement,

with which | find mnyself in conplete and respectfu

agreenent, was that even if a Mnister in the exercise of

his official power does acts which may anmbunt to crimna

of fences, yet, inquiry into themnay be nmade as a matter of

public inportance and not of just Private inportance.

(1) [21966] Supp. S.C.R 401.
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And, what can be done when heis out of office my, a
fortiori, be ordered when he is in office. This Court also
said there as follows, with which/also | entirely agree (p.
406)
" .... it is difficult to imagine ‘how a
Conmi ssion can be set up by -a Council of
Mnisters to inquire into the acts of its
head, the Prine Mnister, while he is in
office. It certainly would be a nbst _unusua
thing to happen. |If the rest of the Counci
of Mnisters resolves to have any inquiry, the
Prime Mnister can be expected to -ask for
their resignation. In any case he would
hinself go out. If he takes | the first
course, then no Conm ssion woul d be set up for
the Mnisters wanting the inquiry would have
gone. If he went out hinself, “then the
Conmi ssion woul d be set up to inquire into the
acts of a person who was no longer in ‘office
and for that reason, if the |earned Judges  of
the H gh Court were right, into nmatters which
were not of public inportance. The result
would be that the acts of a Prime Mnister
could never be inquired into under the Act.
We find it extrenely difficult to accept that
view "
In P. V. Jagannath Rao & Ors. v. State of Orissa & Os. was
held by a Constitution Bench of this Court that the
appoi ntnent of a Conmission of Inquiry under section 3 of
the Act with the object of enabling the Governnment to frane
"appropriate legislative or admnistrative measures to
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mai nt ai n the purity and integrity of the politica
administration in the State?” was valid.
Again in Krishna Ballabh Sahay & Ors. v. Comm ssion of
Enquiry & Os. (2) asinmlar viewwas taken and it was
observed by this. Court with reference to the charges of
corruption into the conduct of Mnisters (at p. 394)
"It cannot be stated sufficiently strongly
that the public life of persons in authority
must never adnit of such charges being even
franed against them |If they can be nade then
an inquiry whether to establish them or to
cl ear the nane of the person charged is called
for.
A perusal of the grounds assures us that the
charges are specific, and that records rather

than oral testinmony will be used, to establish
them™
| may also say that | fully agree with the views expressed
by Kailasam C. J., of the Madras H gh Court, in M

Kar unani dhi--v. The Union of India & Anr.(3)

I  may nmention that the considerations placed before us for
assailing the legislative conpetence of Parliament, having
been rejected by us-as quite insubstantial, could not be
utilised for "reading down" the provisions of section 3 of
the Act a procedure which may be sone-

(1) [1968] 3 S.C. R /789.

(2) [1969] 1 S.C R 387.

(3) A 1.R 1977 Mad. 192.

91

times avail able for saving a provision frompartial or tota

invalidity. "Readi ng down" is, after all, only ~a |ogica

outcome of the principle of constitution Res” Magis Val eat
Quam Pereat (See : Craies on "Statute Law' 6th. ed. p. 103).
The last question | propose to advert to relates to the
prelimnary objection to the maintainability of the suit
under Article 131 of the Constitution on which | share the
conclusions of Chandrachud J. ‘and of Bhagwati J. and
Kailasam J. as against those, with due respect, of our
| earned brethren who have held that the plaintiff should be
non-suited on the ground that a suit such as 'the one now
before us does not lie at all under Article 131 of the
Consti tution.

I have dealt at length with all the argunents which were
advanced on behalf of the State of Karnataka because |
accept as correct the subm ssion of the | earned Counsel for
the plaintiff that the case involves consideration  of the
exerci se of governmental powers which vest in.the Governnent
of the State and its Mnisters as such vis a vis those of
the Central Governnent. and its Mnisters. They also  raise
guestions relating to the neaning and the anbit ~and the
applicability of the particular provi si ons of t he
Constitution whose operations are of vital interest to every

St ate. | ndeed, the interpretations given to t hese
provi sions must necessarily be of great concern to the Union
as well. They are natters which involve the interests  of

the whole of the people of India who gave unto thenselves
the Constitution whose provisions we have interpreted.

The Union of India, acting through the Central Government,
could be said to represent the whole of the people of India.
The individual States, acting through their Governments and
M nisters, could be said to represent the people of each
individual State and their interests. When differences
ari se between the representatives of the State and those of
the whol e people of India on questions of interpretation of
the Constitution, which nust affect the welfare of the whole
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people, and particularly that of the people of the State
concerned, it appears to nme, with great respect, to be too
technical an argunment to be accepted by us that a suit does
not lie in such a case under Article 131 of t he
Constitution.

According to both sides to the case before us an exercise of
powers under section 3 of the Act is <called for. They
differ only on the question whether the Government of the
State concerned or the Central Governnment also, on the facts

of this case, can exercise those powers. Their clains
conflict. There is alies. The parties to the dispute are
before us. We had to decide it and we have done so. It

seems to me that a distinction between the State and its
Governnment is, at the nost, one between the whole and an
i nseparable part of the whole. It would be immterial as
regards clains on behalf of <either the State or its
CGovernment whether the two are distinct jurists entities.
Even if they could be distinctly separate, which is

doubtful, ~ the claimof the Governnent would be that of the
State.
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In State of Rajasthan v. Union of India (1) this Court has
recently considered the scope of Article 131. There,

said, inter alia, on this question (at p. 1393)
"I do not think that we need take a too
restrictive or a hyper-techincal view of the
State’s rights to sue for any rights, actua
or fancied which the State Government chooses
to take up on behalf of the State concerned in
a suit under Art: 131."
It may be, explained here that this observation was not
neant to lay down nore than that there would be presuned to
be a nexus between the interests of the State and of the
people it represents when the Governnent of the State, takes
up an issue relating to the interpretation of t he
Constitution against an action taken, or, even, as was the
case there, one contenplated by the Central Governnent. I

would like to renmpove the inpression that no such ‘nexus is
needed if the use of the words "actual or fancied", in the
observations quoted above, create it. | _however, think

that, in the case before us, the nexus between the riva

cl ai ns advancedand the interests of the public of the
State is reasonably nade out. It is a different matter

that | do not accept the view put forward onbehal f ~of the
State of Karnataka that it alone and -not -the Uni on
CGovernment al so has the power to set up a Conm ssion under
section 3 of the, Act on a matter of public inportance
primarily concerning the State

It has to be renenbered that Article 131 is traceable to
section 204 of the Governnent of India Act. The
jurisdiction conferred by it thus originated in “what was
part of the federal structure set up by the Governnent of
India Act, 1935. It is a remant of the Federalismfound in
that Act. It shoul d, t her ef or e, be wi dely and
generously interpreted for thatreason too so as to
advance the intended renedy. It can be invoked,in ny
opi ni on, whenever a State and other States or the Union
differ on a question of interpretation of the Constitution
so that a decision of it will affect the scope or exercise
of governnental powers which are attributes of a State. It
makes no difference to the maintainability of the action if
the powers of the State, which are Executive, Legislative,
and Judicial, are exercised through particular individuals
as they necessarily nust be. It is true that a crimnal act
conmitted by a Mnister,, is no part of his official duties.
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But, if any of the organs of the State clai mexclusive power
to take cognizance of it, the State, as such, becones
interested in the dispute about the |I|egal conpetence or
extent of powers of one of its organs which may energe.

| do not think that the fact that the State acts through its
M nisters or officials can affectthe maintainability of a
suit under Article 131 of the Constitution. Both Article
166(3) of our Constitution as well as Section 59(3)of

the CGovernment of India Act of 1935 provided for allocation
of the business of the Governnent anpbng the Mnisters for
"the nore convenient transaction of the business.” This
inplies that the State can act not nmerely through its
Government as a whol e

(1) AIl.R 1977 S.C 1361
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but al so through its individual Mnisters as provided by the
rul es. Section 49(1) of the Governnent of India Act nade

this position absolutely clear by enacting
"The ~“executive authority of a Province shal
be ~exercised on behalf of H s Majesty by the
CGovernor, either directly or through officers
subordinate to him™"
The equivalent to that is Article 154(1) of
our Constitution which reads as follows :

"154. Executive power of  State-.(1) The
executive power of the State shall be vested
in the Governor and shall be exercised by him
ei t her directly or t hrough of ficers
subordinate to himin accordance. with this
Consti tution.™”

In King-Enmperor v. Sibnath Banerji & O's.(1) the Privy
Council had held that "a Mnister is an-officer subordinate
to the Governor" for the purposes of Section 49 of the
Government of India Act only. This observation was no doubt
relied upon by this Court in A _Sanjeevi Naidu ,etc. etc. v.
State of Madras & Anr.(2) with regard to the position of our
Mnisters for the purposes of  Article 154(1)  of the
Constitution. These provisions, far from establishing any
antithesis between the official capacity of a Mnister and
the State for which he acts, only showthat, as a Mnister,
he is an agent or a linb of the Governnment of the State,
and, therefore, he can be treated as an "officer" for pur-
poses of Article 154(1) which corresponds to Section 49 of
the Government of India Act. The result is that a
Mnister's official acts cannot be distinguished from those
of the State on whose behal f he ;acts. Wth great respect
for the view of ny learned brethren who seem to hold
otherwise, this feature cannot make a suit by the State
tinder Article 131 of the Constitution inconpetent nerely
because it relates to the exercise of a Mnister’'s powers
enjoyed by Virtue of his office. There is nothing in
Article 131 of the Constitution itself to debar the State,
whi ch rnust al ways necessarily act through its officers or
agents or Mnisters, fromsuing the Central CGovernnent —not
only to protect one of its agents, officers, or Mnisters
from being proceeded against, in any way, by the Centra
Covernment, but to prefer its own claimto exclusive power
to deal with him and, this is what the plaintiff has done
by means of the suit before us.

It is evident that a Mnister has been treated, in the two
cases cited before us as an "officer" for the very limted
purpose of indicating that the State itself can act through
him as he holds an office which enabled himto act for it.
They do not equate or assimilate his status or position with
that of a Government servant. In my opinion, the Mnister
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of a State, as the holder of an office provided for by the
Constitution is, like a Judge of a High Court, a "dignitary
of State" to use the expression enployed by Sir WIIliam
Hol dsworth the eninent British Constitutional |awer and
jurist, for a Hi gh Court Judge. His dignity and position is
bound up with that of the State he represents. Hence, his
State is entitled to sue to assert it.

(1) L.R 72 1.A 241 @ 266.

(2) [1970] 3 SS.C R 505 @512.
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It may be possible sometines to distinguish a purely
i ndi vi dual wongful or crimnal act, commtted by a
Mnister, falling entirely outside the scope of his Ilega
authority, as disconnected with his office. But, even this
cannot, in ny opinion, disable the State itself from suing
for theprotection of its own authority to deal with the

M ni ster concerned. It is, as |- have already indicated,

a different matter if ~ we, hold, aswe have held here,

that the claimof the State to have excl usive power to dea
with its Mnister is not sustainable for some reason. The
right to advance a claim which is-all that Article 131
providesfor, is to be distinguished fromthe strength of
that claimin | aw So l'ong as the claimis of the State
the fact that a Mnister, in exercisinggovernnental powers,
represents the State, can nake no difference whatsoever to
the maintainability of the suit by the State.

I think that the State concerned, ~which -challenges the
validity of the action of the Central Governnent agai nst one
or more of its Mnisters in respect of acts involving
exercise of its governnental powers, would have sufficient
interest to nmmintain a suit under Article 131 because it
involves clains to what appertains to the State as a
"State." It may be that, if the effect upon the rights or
interests of a State, as the legal entity which constitutes
the legally set up and recognised governmental Organisation
of the people residing within certain territorial limts is
toorenote, indirect, or infinitesiml, upon the facts of a
particul ar case, wenay hold that it is not entitled to
maintain a suit under Article 131. But, | do not - think

that we can say that here.

The foll owing cases were cited by the plaintiff’s Counse

The CGovernor-Ceneral in Council v. The Provi nce of
Madras, (1) United Provinces v. Governor-General in Council
(2) Attorney-Ceneral for Victoria at the Relation of Dale
and O's. v. The Commonwealth & O's.(3) Attorney-General for
Victoria (at the Relation of the Victorian Chanber of
Manuf acturers) v. The Commonweal th(4). State of Rajasthan v.
Union of India (supra). Except for the last mentioned . case
they are not directly hel pful on the scope of Article 131 or
on the right of a State to sue under it. They, ~ however
indicate the Kkind of questions on which and the  persons
through whom the units and the Central authorities in a
Federation may litigate.

My answers to the three issues franed are

1. The suit is maintainable.

2. The Central CGovernnent’'s notification is valid.

3. Section 3 of the Act is valid.

On a fourth supplenmentary question framed on facts placed
and argunents advanced before us, ny answer is that the
State and Central Government notifications do not relate
substantially to "the sane

(1) [21943] F.C R p. 1.

(2) AIl.R 1939 F.C. 58.

(3) 71 CL.P.. 237.

(4) 1943-1934 (2) C L.R 533.
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matter” within the neaning of proviso (b) to Section 3(1) of
the Act. It is, however, nmade clear that this question is

answered by nme on the assunption that there is no |ega
defect in the appointment of its own Conmm ssion by the State

CGover nrent . The wvalidity of the State CGovernment’ s
notification was not challenged before us on any ground
what soever. The vi ews expressed here will not, therefore,

be deened to have anybearing on questions relating to
the wvalidity of the State Government’s notification which

were not canvassed before us. This clarification seens
necessary because the validity of the State Governnment’s
notification has also been, | understand, challenged in sone

ot her proceedi ngs on grounds whi ch can only be considered by
us if aid when they come up before us. Consequently, this
suit nust be disnissed with costs.

CHANDRACHUD, J.-Consequent upon-the result of the elections
held to the Karnataka Legislative Assenbly in 1972, the
Congress /fornmed the government with Shri D. Devaraj Urs as
the Chief "Mnister of the State. That party was then in
power at the centre too, but it lost its long held nmjority
in the 1977 Lok Sabha elections after which the Janata Party
formed the Governnent at the centre. However in those
elections to the Lok Sabha, 26 out of 28 seats allotted to
the State of Karnataka were won by the Congress.

Certain opposition /nmenbers of the Karnataka Legislative,
Assenbly subnmitted to the Union Home-Mnister a nenorandum
cont ai ni ng al l egations of corruption, favouritism and
nepoti sm against the Chief Mnister, Shri Devaraj Urs. In
response to a request of the Union Home Mnister, the Chief
M nister offered his coments on the allegations but, while
repelling the accusations as frivolous and politically
notivated, the Chief Mnister raised a point which fornms the
nucl eus of the arguments advanced in the suit before us. He
contended that the, federal structure enshrined in the
Constitution is the corner-stone of national integrity; that
the Constitution is the source of the power of the Centre
and the States; that the exercise of all powers, whether by
the Central Governnment or by the State Governnents, mnust
conform to the scheme of distribution of powers devised
under the federal scheme of our Constitution that the erring
m ni sters of State CGovernments are accountable to the State
| egislature only; and that, the Central Governnent _has no
authority or ~control over the governnment of a State  in
respect of matters which are within the State's exclusive
domai n, save in exceptional tines when an emergency is in
operation. The Chief Mnister asserted that an enquiry into
the charges |l evelled against himcould only be held by or at
the instance of the State Governnent.

By a notification dated May 18, 1977 issued under ~ section
3(1) of the Commssions of Inquiry Act, 60 of <1952 the
CGover nrrent of Karnat aka appointed a Conm ssion of
Inquiry consisting of Shri  Mr |gbal Hussain, a retired
Judge of the Karnataka Hi gh Court, for the pur pose of
conducting an inquiry into the allegations specified in the
notification. Wthin a few days thereafter, on My, 23, the
Governnment of India issued a notification under the sane
Act, appoi nt -
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ing a Comm ssion of Inquiry consisting of Shri A N Gover,
retired ,Judge of the Suprene Court, for inquiring into the
charges nade agai nst the Chief Mnister, as described in the
notification. The wvalidity of this notification is
chal |l enged by the State of Karnatakaby the present suit
brought under article 131 of the Constitution. The Union of
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India and Shri AL N. Grover are inpleaded to the suit as
defendants 1 and 2 respectively.

The State, of Karnataka contends by its plaint that the
Central Governnent has no jurisdiction or authority to
constitute the Commission in the purported exercise of its
powers under the Comm ssionsof Inquiry Act, 1952; that the
appoi ntnent of the Commission oflnquiry by the Centra
CGover nirent of or inquiring into al | egati ons agai nst
mnisters of the State Government while they continue to be
i noffice and enjoy the confidence of the State

| egislature is destructiveof the federal structure of

the Constitution and the scheme of distribution of powers
provided for under it, that the cabinet system of governnent
under which the Council of Mnisters is responsible to the
| egislature of the State would fail of its purpose if the
Union executive were to-assune to itself_ the power to
direct an inquiry into allegations nmade against State
mnisters while they are in office; that the provisions con-
tained in section 3 of the Act of 1952 cannot be interpreted
so as to clothe the Central Governnment with the power to
appoi nt a Conmission for inquiring into matters relatable to
any of the entries in List Il of the Seventh Schedule to the
Constitution, in respect of which Parlianment has no power to
make a law and the Union executive no power to take
executive action; that such an interpretation would render
section 3 of the Act ultra vires the provisions of Part Xl
of the Constitution which deals exhaustively wth the
relati ons between the Union and the States; and that, the
report of the Inquiry Conm ssion appointed by the Union
CGovernment cannot serve any useful purpose as the Centra
Government is inconpetent to take any renedi al executive or
legislative action against the mnisters of the State
Government or the State Government itself.

These contentions are traversed by the Union of India by
its witten statenment. It has, in the first instance
raised a prelimnary objection ,,hat thesuit itself 'is

not naintainable as the appointnent of the Commssion to
inquire into the personal conduct of the Chief Mnister and
other mnisters does not affect any legal right of the State
of Kar nat aka. It further contends that the notification
i ssued by the State Governnment neither covers the  questions
conprised in the notification of the Central Governnent ~ nor
does it ~cover ail of the matters nentioned in the latter
notification; that the Central Governnment is conpetent to
constitute a Conmission to inquire into a definite nmatter of
public inmportance, nanely, the conduct of —a minister of
State CGovernment; and that, the appointnent of t he
Comm ssion is neither destructive of the federal structure
of the Constitution nor of any other basic feature thereof.
Three issues were franed by this Court on these pleadings.
The first relates to the maintainability of the suit, the
second to the question whether the notification issued by
the Central CGovernment is
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ultra vires the powers possessed by it under section 3 of
the Act of 1952 and the third to the contention whether, if
section 3 authorises the Central Government to issue the
i mpugned notification, the section itself is at al
constitutional

On the prelimnary objection as to the maintainability of
the suit, | prefer to adhere to the viewwhich | took in
State of Rejasthan v. Union of India, where a simlar
objection was raised by the Union Governnent to the suits
filed by the State of Rajasthan and certain other States
under article 131 of the Constitution, challenging a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 94 of 161

directive of the Union Home Mnister advi si ng the
di ssolution of State Assenblies. | have had the benefit of
perusi ng the Judgment prepared by brother Untwalia on behalf
of hinself and Brethren Shinghal and Jaswant Si ngh in which
they have taken the view that the Comm ssion of Inquiry set-
up by the Central Government is not against the State or the
State Government but is against an individual mnister or
mnisters and since the setting up of the Commission does
not involve any invasion of the legal rights of the State or
the State Covernment, the suit is not nuaintainable under
article 131 at the instance of the State of Karnataka. | am
free to confess that | have considerably profited by the
j udgrment of ny |earned Brethren because their point of view,
with, respect, is not to be overlooked sinply because | have
al ready expressed a contrary opinion in an earlier decision
But having given a fresh and cl oser thought to the problem

in the light of the view expressed by them and a fuller
argunent advanced in this case by the I|earned Additiona
Solicitor-General, 1 aminclined to the opinion that even

taking ~a strictly legalistic view of the matter, the
prelimnary objection tothe maintainability of the suit
ought to be rejected.

The jurisdiction conferred on the Supreme Court by article
131 of the Constitution should not be tested on the anvil of
banal rules which are applied under the Code of Civi
Procedure for determ ning whether a suit is nmintainable.
Article 131 undoubtedly confers 'original jurisdiction” on
the Supreme Court ‘and the conmonest form of a |ega
proceeding which is tried by a court in the exercise of its
original jurisdiction is asuit. But a constitutiona
provision, which confers exclusive jurisdiction on this
Court to entertain disputes of a certain nature in the
exercise of its original jurisdiction, cannot be equated
with a provision conferring a right ona civil court to
entertain a compn suit soas'to apply to an origina
proceeding under article 131 the canons of a suit which is
ordinarily triable under section 15 of the Code of Cvi
Procedure by a court of the | owest grade conpetent to try
it. Advisedly, the Constitution does not describe the
proceedi ng whi chmay be brought under article 131 as a
"suit’ and significantly, article 131 uses words and phrases
not commonly enpl oyee, for determ ning the jurisdictionof a
court of first instance to entertain and try a suit. It
does not speak of a ’'cause of action, an expression of known
and definite legal inport in the world of wi tness actions.
Instead,, it enploys the word 'dispute,’” whichis no part of
the elliptical jargon of law. But above all; article 131
which in a manner of speaking is a self-contained code on
matters falling within its purview, provides expressly for
the condition subject to which an action can lie
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under it. That condition is expressed by the clause : "if
and in so far as the dispute involves any question (whether
of law or fact) on which the existence or extent of a |ega
right depends". By the very terns of the article,
therefore, the sole condition which is required to be
satisfied for invoking the original jurisdiction of this
Court-is that the dispute between the par-ties referred to
in clauses (a) to (c) nust involve a question on which the
exi stence or extent of a |legal right depends.

The quintessence of article 131 is that there has to be a
di spute between the parties regarding a question on which
the existence or extent of a legal right depends. A
chall enge by the State Governnent to the authority of the
Central Governnent to appoint a Commission of Inquiry
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clearly involves a question on which the existence or extent
of the legal right of the Central Government to appoint the
Conmi ssion of Inquiry depends and that is enough to sustain
the proceedi ng brought by the State under article 131 of the
Constitution. Far fromits being a case of the "om ssion of
the obvious”, justifying the reading of words into article
131 which are not there, | consider that the Constitution
has purposefully conferred on this Court a jurisdiction
which is wuntrammeled by considerations which fetter the
jurisdiction of a court of first instance, which entertains
and tries suits of a civil nature. The very nature of the
di sputes arising under article 131 is different, both in
form and substance, fromthe nature of clains which require
adj udi cation in ordinary suits.

The Constitution ains at naintaining a fine balance not only
between the three organs of power, the legislature, the
executive and the judiciary, but it is designed to secure a
sim | ar bal ance between the powers of the Central Government

and those of the State, Governnents. The legislative lists
in the Seventh Schedul e contain a denarcation of |egislative
powers between the Central and State Governnents. The

executive power of the Central” Government extends to matters
with respect to which Parlianment has the power to nake Laws
while that of the State extends to matters with respect to
which the State legislature has the power to make | aws.
Part XI of the Constitution is devoted specially to the
delineation of relations between the Union and the States.
That is a delicate relationship, particularly if different
political parties ‘are in power at the Centre and in the
St at es. The object of article 131 is to provide a high
powered nmachinery for ensuring that the Central  Gover nnent
and the State Governnents act within the respective  spheres
of their authority and do not trespass upon each other’s
constitutional functions or powers.  Therefore, a challenge
to the constitutional capacity of the “defendant’ to act in
an intended manner is enough to attract the application of
article 131, particularly when the "plaintiff’ clains that
right exclusively for itself. |If it fails to establish that
right, its challenge may fail on nerits but the  proceeding
cannot be thrown out on the ground that the inpugned order
is not calculated to affect or inpair-a legal right of the
plaintiff.

In an ordinary civil suit, the rejection of a right asserted
by the defendant cannot correspondingly and of its own force
establish the right claimed by the pl ai ntiff. But
proceedi ngs under article 131 are adjudicatory of the limts
of constitutional power vested in the
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Central and State Governments. The claimthat the defendant
(the Central Government here) does not possess the requisite
power involves the assertion that the power to appoint the
Commi ssion of Inquiry is vested exclusively in the plaintiff
(the State Governnent here). In a civil suit the plaintiff
has to succeed on the strength of his own title, not on the
weakness of his adversary’'s because the defendant may be a
rank trespasser and yet he can lawfully hold on to his
possessi on against the whole world except the true owner.
If,, the plaintiff is not the true owner, his suit nust
fail. A proceeding under article 131 stands in sharp
contrast wth an ordinary civil suit. The conpetition in
such a proceeding is between two or nore governments--either
the one or the other possesses the constitutional power to
act . There is no third alternative as in a civil suit
wherein the right <claimed by the plaintiff wmy reside
neither in himnor in the defendant but in a stranger. A
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demarcation and definition of constitutional power between
the rival claimants and restricted to them and them alone is
what a proceeding under article 131 necessarily involves.
That is how in such a proceeding, a denial of t he
defendant’s right carries wth it an assertion of the
plaintiff’s.

Firstly, therefore, 1. amunable to appreciate that if a
State CGovernnent chall enges the constitutional rights of the
Central Governnent to take a particular course of action

article 131 will still not be attracted. Secondly, the
contention of the State Governnent in the present proceeding
is not only that the Central Government has no power to
appoint the Inquiry Conmssion for inquiring into the
conduct of State Mnisters but that such a right is exclusi-
vely vested in the State Government. There is, therefore

not only a denial of theright clained by the Centra

Governnment but an assertion that the right exclusively
resides in the State Governnent. In a sense, the instant
case stands on a stronger footing than the Rajasthan Case
because ‘there the challenge nade by the State Governnents
coul d perhaps be characterised as purely negative in nature
since the basic contention was that the Central Governnent
had no power to dissolve the State Assenblies. There is,
therefore, an the greater reason here for rejecting the
prelimnary objection.

The State of Karnataka has clained an alternative relief
that if section 3 of the Comm ssions of Inquiry Act is
construed as authorising the Central Government to issue the

i mpugned notification, it is -ultra vires as being in
violation of article 164(2)  and the 'federal schene’
enbodied in the Constitution.. \Wether this contention is
well founded or not is another natter but it seens. to ne

difficult to hold that the State of Karnataka does not even
have the legal right to contend that the provision of a
parliamentary statute authorising the Central Governnent to
act in a particular manner is unconstitutional

The palliative of a wit petition/under article 226 which is
suggested on behal f of the Union Governnent as a sovereign
renmedy in such natters is hardly any substitute ‘for a

proceeding under article 131. It is notorious that wit
petition has its own Iimtations and indeed nany a petition
under article 226 is rejected with the famliar quip : "Wy

don't you file a suit ?" Apart fromdisputes between the
CGovernment of India and a State Governnent, article 131
cont enpl at es ot her per-
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mutations and conbinations in the nmatter of  array of
parties. A di spute between one or nore States ' or between

the Government of India and a State on one hand and anot her
State or other States on the other hand cannot appropriately
be deci ded by a Hi gh Court under article 226 and that ' could

not have been the intendnment of the constitution. Di sput es
of the nature described in article 131 are usually ‘of an
urgent nature and their decision can brook no delay. It is

therefore expedient in the interest of justice that they
should, as far as possible,, be brought before and decided
by this Court so as to obviate the dilatoriness of a
possi bl e appeal. An original proceeding decided by this.
Court is decided once and for all

For these reasons | reject the prelimnary objection raised
by the Union Governnent and hold that the proceedi ng brought
by the State of Karnataka is mmintainable under article 131
of the Constitution.
Anot her point, also of a prelininary nature, may now be
di sposed of Section 3(1) of the Commi ssions of Inquiry Act
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aut hori ses the ’'appropriate Governnent’ to appoint a

Conmi ssion of Inquiry for the purpose of making an inquiry

into any definite matter of public inportance and perform

such functions and within such tine as may be specified in
the notification. Causes (a) and (b) of the proviso to,
section 3 (1) cut down the width of that power with a view
to ensuring that the Central Governnent and the State

CGovernments do not appoint parallel Comm ssions which will

simultaneously inquire into the ' same matter’. Since, in

the instant case, the State of Karnataka had’ appointeda

Conmi ssion of Inquiry before the Union Government issued the

i mpugned notification, clause (b) of the proviso wll be

attracted. That «clause 'says that if a Comission has

been appointed to inquire into any matter

"(b) by a State Government, the Centra
CGover nirent shal | not appoi nt anot her
Conmi'ssion'to inquire into the sane matter for
so” long as the Conm ssion appointed by the
State Governnment is functioning, unless

the Central Governnent is of opinion that the
scope of the inquiry should be extended to two
or nore states.”

The question for consideration is whether the appointnent of
the conmi ssion of inquiry by the Central CGovernnment violates
the injunction contained in this clause.
Considering the terns of the notifications issued by the
State CGovernment and the Central CGovernnent and the nmatters
into which the respective Conmissions are directed to
inquire, it seens obvious that the object and purpose of the
two inquiries is basically of different character. The very
preanbles to the two notifications highlight this difference
and show that they are directed to different ends.

The preanble of the Karnataka notification recites :
"WHEREAS al |l egations® have been nmade 'on the
floor of the Houses of the State Legislature
and elsewhere that irregularities have been
comm tted/ excess paynments made in certain
matters relating to contracts, grants of | and,
allotments of sites, purchase of ~ furniture,
di sposal of food grains etc.
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NOW THEREFORE The Government  of Karnat aka
hereby appoint the Conm ssion of inquiry for
the purpose of making an inquiry into the said
al l egations, particularly specified bel ow

The preanble of the Central Gover nnent
notification on the other hand recites :
"Whereas the Central CGovernnent is of opinion
that it is necessary to appoint a . Conm ssion
of Inquiry for the purpose of meking an
inquiry into a definite matter of public
i mportance, nanely, charges of corruption
nepoti sm favouritism or nm suse of
CGovernment al power against the Chief M nister
and certain other Mnisters of the State  of
Kar nat aka, hereinafter specified..........

The ternms of reference of the two comm ssions disclose the

sane fundamental difference. The primary object of the

State Covernment in appointing the Commission is to

ascertain whether inproper or excessive paynents were nade,

undue favours were shown, irregularity or fraud had occurred
in the conduct of official business etc; and secondarily to
find out as to "who are the persons responsible for the
| apses, if any, regarding the aforesaid and to what extent."
On the other hand, the comm ssion appointed by the Centra
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Government is specifically directed to inquire "whether the
Chief Mnister practised favouritismand nepotisn in regard
to various nmatters nentioned in the notification. It s,
there-fore, wong for the State Covernment to contend that
the Central Government has appointed the Conm ssion of
Inquiry forthe purpose of inquiring into the ' same

matter’ into which the Conmission of Inquiry appointed by
the State Govt. is directed to inquire. In fact, the
Central Covernment notification provides expressly by clause
2 (a) (ii) that the Conmission wll inquire into the

all egation contained in the nmenoranda submitted by certain
menbers of the Karnataka State |egislature, "excluding any
matter covered by the notification of the Governnent of
Kar nat aka. "

The argument that the two notifications cover the sane
matter suffers from a lack of recognition of ordinary
political realities. It is hardly ever possible, except in
ut opi an conditi ons, that the State CGovernment will appoint a
Conmission to inquire into acts of corruption, favouritism
and nepotism on the part of its Chief Mnister. It is
interesting that Sir Thomas More coined the nanme ' Uopia
fromthe Geek (not) and topos (place) which together nean
"No place." It is inconceivable that a Conmi ssion of Inquiry
will be appointed by -a State Government without the
concurrence of the Chief Mnister and if the politica
climte is so hostile that he is obliged to submt to an
inquiry into his own conduct, he will~ quit rather than
concur. I ndeed, ‘a Council of M nisters which, considers
that the conduct of its Chief Mnister and some of the
M nisters requires exam nation in a public “inquiry, shal
have forfeited the confidence of the legislature and would
ordinarily have to tender its resignation. Thus, the
objection of the State Governnent that the notification of
the Central Governnent offends agai nst clause (b) | of the
proviso to section 3(1) of the Act is factually unfounded
and theoretically unsound.
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Havi ng di sposed of the objections which were of a
prelimnary nature, it is necessary now to consider the

nmerits of the rival contentions on issues 2 and 3.

Shri Lal Narayan Sinha who appears on behalf of the State of
Kar nat aka, contends that section 3(1) of the Conm ssions of
Inquiry Act should not be construed as authorising the
Central Governnent to appoint a Commission of Inquiry for
the purpose of inquiring into the conduct of ~a sitting

mnister of a State Governnent. It is inpossible;, on a
plain reading of the section, to accept this contention
Section 2(a) (i) and (ii) of the Act define  'appropriate

Government’ to mean :

(i)the Central Governnent, in relation to a Conm ssion
appointed by it to nmke an inquiry into, any natter
relatable to any of the entries enunerated in List | or List

Il or List Ill in the Seventh Schedule to the Constitution

and

(ii)the State Governnent, in relation to a conm ssion

appointed by it to make an inquiry into any natter rel atable
to any of the entries enunerated in List Il or List Ill in

the Seventh Schedule to the Constitution. Section 3(1)
enpowers the 'appropriate Governnent’ if it is of opinion
that it is necessary so to do, and obliges it if a
resolution in that behalf is passed by the House of the
Peopl e or the Legislative Assenbly of the State as the case
may be, to appoint a Commission of Inquiry for the purpose
of making an inquiry into any definite matter of public
i mport ance. The constitutional considerations for which
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the Ilearned counsel contends that section 3(1) should be
given a restricted neaning and the mnute niceties of his
submission wll be considered later. But, keeping those
consi derations apart for the nonent, | see no justification
for reading down the provisions of section 3(1) so as to
[imt the power of the Central Government to appointing
Conmissions of Inquiry for inquiring into the conduct of
persons in relation to matters concerning the affairs of the
Uni on Governnent only. Section 3(1) enpowers the Centra
Government to appoint a commission for making an inquiry
into any definite matter of public inportance. It is
i nar guabl e that -t he conduct  of m nisters of State
Governments in the purported discharge of their officia
functions is not a definite matter of public inportance
within the neaning of section 3(1). To what extent the

principle of federalism wll be inpaired by such a
construction w | of course have to be examined wth care
but | see no substance in the contention that the Centra

Gover nent does not even possess the power to collect facts
in regard to allegations of corruption nade by a section of
the State legislature against sitting mnisters of the State
CGover nrrent . That power rmust undoubtedly be exerci sed
sparingly and wth restraint because under the guise of
directing an inquiry under section 3(1), tile Central
Government cannot /interfere with the day-to-day working of
the, State Governnent. One cannot al so contradict that what
appears to be a proper use of power nay sonetines contain a
veiled abuse of ‘power. howsoever ~infinitesinally. But
statutory, construction cannot - proceed on  distrust and
suspicion of those who are charged with the duty of
adm nistering laws. Section-3(1) nust, therefore, receive
its proper construction with the reservation that mala fides
vitiate all acts.
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Lack of bona fides was alleged but was not pressed in this
case. In my opinion, therefore, section 3(1) cannot be

given a restricted neaning, as  canvassed by the State
Gover nment .

On this view, the contention that section 3(1)  should be
read down and the inmpugned notification should be set aside
as falling outside the scope of that section has to be
rej ected. But then it is urged by the State that if the
section cannot be given a restricted neaning and hasto be
construed wi dely so as to authorise the Central Governnent
to direct the holding of inquiries into the ~conduct of
sitting State nministers, the provision wuld be rendered
unconstitutional for a variety of reasons. Those reasons
must now be consi der ed.

It is said inthe first place that if the J|anguage of
section 3 (1) is construed widely, it will not only enable
the Central CGovernnent to appoint a Conmi ssion of Inquiry to
inquire into the conduct of sitting Mnisters of | State
Cover nment s but it wll, applying the sane rule of
construction, also enable the State Governnent to appoint
simlar Commssions of Inquiry to inquire into the conduct
of the Central Mnisters. This, according to the State's
counsel, would offend against the provisions of articles
75(3) and 164(2) of the Constitution. These articles
provide respectively that the Central Council of Mnisters
shal |l be collectively responsible to the House of the People
and the State Council of Mnisters shall be collectively
responsible to the Legislative Assenbly of the State. The
argunent is that the power to appoint a Conmnmssion of
Inquiry for the purpose of inquiring into the conduct of
sitting mnisters of another Government is destructive of
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the principle of collective responsibility enunciated in
these articles. This argunent is said to receive support
fromthe circunstance that by virtue of article 194 (3), it
is the privilege of the Legislative Assenbly of the State to
appoint a conmittee for inquiring into the conduct of any of

its menbers, including a mnister. That privil ege,
according to the learned counsel, is as inviolable as the
principle of collective responsibility.

I find it inpossible to accept this contention. Articles

75(3) and 164 (2) speak of the collective responsibility of
the Council of Mnisters as a body, to the House of the
People or the Legislative Assenbly of the State. VWhat ever
may be the findings of a Conm ssion of Inquiry, the Counci

of Mnisters, whether at the Centre or in the States,
continues to be collectively answerable or accountable to
the House of the People or the Legislative Assenbly.
I ndeed, neither the appointnment of the Conm ssion nor even

the rejection by the Commission of all or any of the
all egations referred to it for its inquiry would nmake the
Council . ‘of~ Mnisters any the |ess answerable to those

bodi es. The object of thetw articles of the constitution
on which the State of Karnataka relies is to provide that
for every decision taken by the cabinet, each one of the
mnisters is responsible to the |egislature concerned. It
is difficult to accept that for acts of corruption, nepotism
or favouritism which are alleged or  proved against an
i ndi vidual minister, the entire Council of Mnisters can be
hold collectively responsible to the |egislature. If an
i ndividual mnister uses his office’ as an occasion of
pretense for conmtting acts of corruption, he would be
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personal |y answerabl e for his unlawful acts and no, question
of Collective, responsibility of the Council of Mnisters
can arise in such a case. As observed by Hegde J. while
speaking for a constitution Bench of this Court in A
Sanjeevi Naidu etc. v. State of Madras & Anr.,(1) the
essence of collective responsibility of the Council of
Mnisters is that the cabinet is responsible to the
| egi slature for every action taken.in any of the mnistries.
In other words, the principle of collective responsibility
governs only those acts which a minister perfornms or can
reasonably be said to have perforned in the lawful discharge
of his official functions.

The history of the principle, of collective responsibility
in Engl and shows that it was originally devel oped as agai nst
the King. The nministers maintained a conmon front  agai nst
the king, accepted joint and several responsibility for
their decisions whether they agreed with themor not, and
resigned in a body if the king refused to accept their

advice. In relation to, the British Parlianent, collective
responsibility means that the cabinet presents “a comon
front. In Melbourne' s famus phrase, 'the cabinet ministers
must all say the same thing’. The principle of «collective,

responsi bility perhaps conpels mnisters to conpromse. wth
their conscience. but in matters of policy they have to
speak with one voice, each one of them being responsible for
the decision taken by the cabinet. (2)

In his book on "Constitutional and Adm nistrative Law' (Ed.
1971, page 175), S.A de Smith says that the collective
responsibility of the cabinet to the House of Comons s
sonetinmes spoken of as a denocratic bulwark of the British
Consti tution. According to the | earned author, «collective
responsibility inplies that all cabinet mnisters assune
responsibility for cabinet decisions and action taken to
i mpl enent  those decisions. A mnister may disagree with a
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decision or with the manner of its inplenentation, but if he

Wi shes to express a dissent in public he should first tender

hi s resignation.

Whi l e explaining the principle of collective responsibility,

Sir lvor Jennings in his book "Cabinet Government" (Third

Ed., 1959 p. 277) says
"For all that passes in Cabinet (said Lord
Sal i sbury in 1878) each nmenber of it who does
not resign is absolutely and irretrievably
responsi ble, and has no right afterwards to
say that he agreed in one case to a
conprom se, while in another he was persuaded
by his colleagues. . . It is only on the
principle that absolute responsibility is
undert aken by every nenber of the Cabi net who,
after ~a decision is arrived at, renmains a
menber of it, that the joint responsibility of
Mnisters to Parliament can be upheld, and one
of the nost essenti al principl es of
parlianmentary responsibility established."

(1) [1970] 3 SCR 505, 512

(2) Chanber’s Encycl opaedia, 1973 Ed. Vol. 2, page 736

under the headi ng Cabinet..:. Collective Responsibility’.
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The | ear ned aut hor says that per haps M. Joseph

Chanberlain’s definition of collective responsibility was
better since he had occasion to study the matter both as
enfant terrible under M. d adstone and in his niddle age
under Lord Salisbury.  Accordingto M. Chanberlain
"Absol ute  frankness in our private relations
and full discussion of all matters of comon
interest... the decisions freely arrived at
shoul d be loyally supported and considered as
the decisions of the whole of the Governnent.
of course there may be occasions in which the
difference is of so vital a character that it
is i npossible for the mnority .... to
continue their support, and in this 'case the
M nistry breaks up or the minority nenber or
menbers resign.”
Thus the argunent that section 3(1) of the Act will offend
against the principle of collective responsibility unless it
is construed narrowy is without any substance. As regards
the suggested invol venent of article 194(3), in the absence
of a specific provision in the Constitution that the conduct
of a menber of the legislature shall be inquired into by the
legislature only, it is inpossible to hold that t he
appointnent of a Commssion of Inquiry under the Act
constitutes an interference with the privilege of the
| egi slature. English precedents relating to the privileges
of the House of Conmons, which are relevant under- article
194(3), do not support the State's contention
That di sposes of an inportant Ilinb of t he State’s
submi ssi on. The ot her contentions of the State Governnent
directed towards showi ng that the inpugned notification is
unconstitutional are these
(a) the charges contained in the inmpugned
notification relate to corruption, nepotism
favouritism and m suse of governmental power
by the Chief Mnister and other mnisters in
relation to the executive powers exercisable
directly or through subordinate officers find
nei t her t he Central Executive nor t he
Parliament can exercise any control, over the
State executive, except during an emergency;
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(b) I ndia being a Union of States one nust,
while interpreting the Constitution, have
regard to the essential features and genera

schene of our federal or guasi - f eder a

Constitution in which the powers of the Union
of India and the States are clearly defined
and demarcated. "To hold otherw se would nmean
that the Union executive would effectively
control the State executive which is opposed
to the basi c schene of our Feder a

Consti tution;

(c) Neither article 248 of the Constitution
whi ch confers exclusive residuary powers of
| egislation on Parlianment with respect to any
matters not enunerated in the Concurrent List
or the State List nor the residuary entry 97
in Li'st | can include the power to make a |aw

vesting in the Central CGover nent a
supervi sory control over the State, Govern-
ment ;
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(d) Entry 94 in List | is mani festly

irrelevant on Parlianent’s powers to pass the
i mpugned law. It confers power on Parlianent

to legislate on the topic; "lnquiries, surveys
and statistics for the purpose of any of the
matters" in List |. ~Msuse  of power by
mnisters of State CGovernnents, which is

stated to be oneof the matters of public
i nportance dealt - with in sect ion 3(1) of the
Conmi ssions  of —Inquiry Act, does not fal
within the scope of any of  the matters
enunmerated in List |;

(e) Entry 45 of List ILI': "lInquiries and
statistics for the purpose of any of the
matters specified in List Il or List I1I1I"

cannot also enpower Parlianent to pass the
i mpugned | egislation. The reason is'that if,
as contended by the Union Governnent, the
essence of the notification issued by the
Central Governnent is not the transactions
described therein but the msuse of power by
t he Chief Mnister or mnisters of t he
CGovernment of Karnataka, there is no-entry  in
List Il or List Ill relating to the m suse of
governnmental power by ministers of a State
Gover nment ;

(f) A law conferring power on Parlianent or
the Central executive to inquire into the
conduct of a sitting minister of a 'State
CGovernment in regard to alleged misuse of
governmental powers, by an agency chosen by
t he Central executive, is beyond t he
"Legi sl ative" conpetence of Parliament because
inreality, such a lawis supplenental to the
provisions of Part X, Chapter 11 of the
Constitution which deals with the adninis-
trative part of the relations between the
Union and the States and would fall in the
category of Constitutional |aw Par | i ament
has no power to add to or vary or suppl enent
the provisions of the Constitution by neans of
an ordinary legislation except when t he
Constitution provi des to t hat ef f ect
specifically;
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(9) To confer upon the Union executive the
power to call upon the State executive to
render explanation of its executive actions
and the further power to conpel the State
executive to submit to the jurisdiction of an
authority chosen by the Union executive for
i nvestigating charges agai nst the State
executive brings into existence a new
rel ati onship between the Central executive and
the State executive which is not a permissible
exercise of legislative power. Such an em
powernent can be made in the exercise of
constituent  power only after following the
procedure prescribed by article 368 of the
Constitution; and

(h) Legi sl ative and adnini strative rel ations
between the Union and the States having been
defined in the Constitution, the provisions
rel ating thereto are exhaustive of t hat
subject and therefore legislation in

107
regard to Centre-State rel ati onship is
pr ohi bi ted by necessary inplication. By

providing by article 164(2) that the Counci
of M'nisters shall be collectively responsible
to the Legislative Assenbly of the State, by
conferring on the Legislative Assenbly by
article 194(3) the necessary power s to
ef fectuate that responsibility, by enunerating
the situations - inPart X, Chapter Il as to
when the Central executive can -control the
State executive, and finally by providing for
enmergencies in articles 355 and 356, the
Constitution has inpliedly prohibited the
i mposition of the control of the Centra
executive over the State executive in any
other manner. |If an instrunent enunerates the
t hi ngs upon which it has to operate
everyt hi ng el se i.s. necessarily and by
implication excluded fromits —operation and
ef fect.
The dom nant note of these submissions is one and one only :
that the Central executive cannot, save by a constitutiona
amendnment, be given power to control the functions of the
State executive through the medium of a Conmssion of
Inquiry. Whether Parlianment has the conpetence to pass the
i mpugned legislation in the exercise of its |legislative, as
di stingui shed fromconstituent power is a separate matter,
but before considering the wvalidity of the State’'s
contention in that behalf, it is necessary to examne
whet her the assunption underlying that contention is at al
justified, nanely that by the i mpugned | egi slation
Parliament has conferred on the Central Governnent the power
to control the executive functions of the State Covernnent.
For that purpose it is necessary to have a proper
understanding of the schene and purpose of the Comm ssions
of Inquiry Act and the true effect of its nore inportant
provi si ons.
The Conmi ssions of Inquiry Act was passed by the Parlianent
in 1952 in order to provide for the appointnent of
Conmissions of Inquiry and for vesting them with certain
powers. Section 3(1) read with section 2 (a) of that Act
enpowers, 1in so far as is relevant, the Central Governnent
to appoint by notification a Conmission of Inquiry for the
purpose of making an inquiry into any definite matter of
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public inmportance and performsuch functions as nmay be
specified in the notification. The Conmi ssion has thereupon
to nake the inquiry and performits functions, one of which
of course is to submt its report to the Government.
Section 3(4) requires that the Central Governnent shal
cause to be laid before the House of the People the report
of the Comm ssion of Inquiry together with a nenorandum of
the action taken thereon, within a period of six nonths of
the subm ssion of the report by the comm ssion. Section 4
confers on the Conmi ssion sone of the powers possessed by a
civil court while trying a suit, like enforcing t he
attendance of w tnesses, exam ning themon oath, discovery
and production of docunents, receiving evi dence on
affidavits requisitioning any public record, etc. Havi ng
regard to the nature of the inquiry and the ot her
ci rcunst ances of the case, the Governnment can under section
5(1) direct that all orany of-the provisions contained in
sub-sections (2), (3) (4) and (5) of section 5
108
shall apply to the Conmi ssion. Sone of these sub-sections
enpower the Conmmission to require any person to furnish
information to the Conmissionand to enter into any buil ding
or place where any docunent relating to the subject natter
of the inquiry may be found. For the purpose of conducting
any i nvestigation pertaining to t he inquiry, t he.
Conmi ssion by sectioon 5A can utilise the services in the
case of a Conmi ssion appointed by the Central Government, of
any officer or ‘investigation agency of the Centra
Gover nment .
It is clear fromthese provisions and the general scheme of
the Act that a Conmi ssion of Inquiry appointed under the Act
is a purely fact-finding body which has no power to
pronounce, a binding or definitive judgnent. It has to
collect facts through the evidence led before it and on a
consi deration thereof it is required to submt its report
whi ch the appointing authority may or may not accept. There
are sensitive matters of public .inportance which, if left to
the normal investigational agencies, can create  needl ess
controversi es and generate an atnosphere of suspicion. The
larger interests of the conmunity require that such matters
shoul d be inquired into by hi gh-power ed conmm ssi ons
consisting of persons whose findings can conmrand the
confidence of the people. 1In his address in the Lione
Cohen Lectures, Sir Cyril Salnon speaking on "Tribunals  of
I nquiry" said
“I'n all countries, certainly in those which
enjoy freedom of speech and a free Press,
nmonents occur when allegations and runours
circulate causing a nation-wide crisis of
confidence in the integrity of public life or
about ot her matters of vi t al public
i mportance. No doubt this rarely happens, but
when it does it is essential that ' public
confidence should be restored, for without it
no denocr acy can | ong survi ve. Thi s
confidence can be effectively restored only by
t hor oughly i nvestigating and probing t he
runours and allegations so as to search out
and establish the truth. The truth may show
that the evil exists, thus enabling it to be
noted out, or that there is no foundation in
the runours and all egations by which the pubic
has been disturbed. |In either case, confi-
dence is restored.”
A police investigation is, at its very best, a wunilatera
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inquiry into an accusation since the person whose conduct is
the subject-matter of inquiry has no right or opportunity to
Cross-exam ne the witness whose statenents are bei ng
recorded by the police. Section 8C of the Act, on the other
band, confers the right of cross-.exam nation, the right of
audience and the right of representation through a |ega
practitioner on the appropriate Government, on every person
referred to in Section 8B and with the pernmission of the
Conmi ssion, on any other person whose evidence is recorded
by the Commi ssion. Causes (a) and (b) of Section 8B refer
respectively to persons whose conduct the Conmi ssi on
considers it necessary to inquire into and persons whose
reputation, in the opinion of the Commission, is likely to
be prejudicially affected by the Inquiry. It is wundeniable
that the person whose conduct is being inquired into and if
the be a Chief Mnister or a Mnister, the doings of the

government itself, are exposed to the fierce Ilight of
publicity:. But-that is a risk which is inherent in every
inquiry directed
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at finding out-the truth. 1t does not, however, justify the

speci ous submi ssion that the inquiry constitutes an
interference with the executive functions of the State
CGovernment or that it confers on the ,Central Governnent the
power to control/ the functions of the State executive.
After all, it is in the interest of those agai nst whom open
al l egations of corruption and nepotismare nmade that they
shoul d have an opportunity of repelling those allegations
before a trai ned and i ndependent Comm ssi on of Inquiry which
is not hide-bound by the technical rules of evidence. "It
is only by establishing thetruth that” the purity and
integrity of public Iife can be preserved" and that is the
object which the Commissions of Inquiry Act seeks to
achi eve.
In M V. Rajwade v. Dr. S. M Hassan & Os., (1) it was held
by the Nagpur H gh Court that section 4 of the Act nerely
cl othes the Commi ssion with certain powers of a civil court
but does not confer on it the status of a court and that the
Conmission is only fictionally a civil court for the linmted
purposes enunerated in section 5(4). The Court _observed
that there is no accuser, no accused and no specific charges
for trial before the Commssion, nor is the Governnent,
under the law, required to pronounce one way or the other on
the findings of the Commission.. |In other words,
"The Conmi ssion governed by the Conm ssions of
Inquiry Act, 1952 is appointed by the State
CGovernment 'for the information of its own
mnd......... it is, therefore, a fact finding
body neant only to instruct the mnd of the
CGovernment without producing any docunment of a
judicial nature."
These observations were extracted and quoted with approva
by this Court in Brajnandan Sinha v. Jyoti Narain.(2)
It is, therefore, <clear that the power conferred by
Parlianment on the Central Governnent to appoint a Conmi ssion
of Inquiry under section 3 (1) of the Act for the purpose of
finding facts in regard to the allegations of corruption
favouritismand nepotismagainst a sitting Chief Mnister or
m ni sters cannot be held to constitute interference with the
executive functions of the State Government. On receipt of
the Comm ssion’s report, the Central Government may or may
not take any action, depending upon the nature of the
findings recorded by the Conmission. |If it decides to take
any action. the validity thereof may have to be tested in
the light of the-constitutional provisions. But until that
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stage arrives, it is difficult to hold that the Centra

CGovernment is exercising any control or supervisory juris-
di ction over the executive functions of t he State
CGover nrrent . As observed by this Court in Shri Ram Krishna
Dalma v. Shri Justice S. R Tendolkar & Others, (a) "the
Conmi ssion has no power of adjudication in the sense of
passi ng an order which can be enforced proprio vigore"

(1) AIR 1954 Nag. 71.

(2) [1955] S.C.R 955, 975.

(3) [1959] S.C.R 279, 293.
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Thus, the very assunption on which the State’s counsel, has
built wup the edifice of his argument seems to nme to be
fallacious. The, rejection of that assunption furnishes at
once an answer to nost-of his other subm ssions but, since
the matter has been argued on both sides fully and
earnestly, it is desirable to consider all the rival con-
tentions and set the di spute at rest.

The next linmb of Shri Sinha' s argunent is that India is a
Union of States and that one nmust, while interpreting the
Constitution, have regard to the essential features and the
general schene of our federal or quasi-federal Constitution
by which, the powers-of the Union’ of India and the States
are clearly defined and demarcated. Quoting a |earned
author on "Constitutional Law of India" Vol. 1, page 1074,

counsel contends that’' to hold otherwi se would nean that the
Uni on executive would effectively  control t he State
executive, which 'is opposed to the basic schene of our
federal Constitution.

The statement fromthe "Constitutional Law of “India" on
whi ch counsel relies is out of context because it occurs in
relation to the question whether in disnissing the mnmnistry
or in dissolving the |egislature, the Governor acts ' as an
agent of the President or under ~ his ~directions. Wi | e
expressing the opinion that a responsible Union mnistry
woul d not be justified in advising the renpval of a Governor
nerely because he takes action which does not fall in line
with the policy of the Union ministry, the I|earned author
says that any other view would vest in the Union executive
ef fective control over the State executive, which is opposed
to the basic scheme of our federal Constitution. -Apart from
the consideration that the statenent relied upon is out of
context, | have already rejected the subm ssion that the
appointnent by the Central Governnent of a fact-finding
Conmission of Inquiry for inquiring into ~the -conduct of
sitting State Mnisters can be deemed to vest effective
control over the State executive in the Central ~executive.

Counsel s submi ssion shall, therefore have to  be exam ned
keepi ng aside this aspect of the matter.

India, undoubtedly, is a Union of States and that s/ what
article 1(1) of our Constitution expressly provi des.

Whet her we describe our Constitution as federal or | quasi-
federal, one cannot ever blind ones vision to the 'stark
reality that Indiais a Union of States. The Constitution
contains a carefully conceived denarcation of power s,

| egi sl ati ve and executive, between the Central Governnent on
the ons hand and the State CGovernments on the other. The
bal ance of that power ought never to be disturbed, but that
is adifferent thing fromsaying that inherent or inplied
[imtations should be read into | egislative powers or that
because India is a Union of States, one must read into the
Constitution powers and provisions which are not to be found
therein but which may seemto follow logically fromwhat the
Constitution provides for expressly.
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The first question which one nust tackle is whet her
Parlianment has the legislative conpetence to enact the
Comm ssions of |Inquiry Act, 1952. This question, in ny
opi nion, is concluded by a judgment of a Constitution ]Bench
of this Court in Shri Ram Krishna Dalma (supra) in which
the wvalidity of the very Act was challenged in a matter in
which a notification was issued by the Central Governnent
under section 3 of the Act for inquiring into the affairs of

certain conpani es. It was held by this Court t hat
Parliament had the |egislative conpetence to pass the |aw
under entry 94 of List | and entry 45 of List IIl of the
Seventh Schedule of the Constitution. Entry 94 of List |
relates to "lnquiries, surveys and statistics for the
purpose of any of the matters" in List |, while entry 45 of
List 1lIl relates to "lnquiries and statistics for the
pur poses of any of the nmatters specified in List Il or List
[ is well-established that entries in t he

| egislative lists nust receivenot a narrow or pedantic

but a wide and |iberal construction and, considered from

that point of view, the word "inquiries’ which occurs in the
two entries nust be held to cover the power to pass an Act
provi di ng for appointnent of Conm ssions of Inquiry. It is
in the exercise of this power that the Parliament has passed
the Comm ssions of ‘1 nquiry Act, 1952. Since the power to
appoint a Conmmi ssion to Inquire into the conduct of sitting
m nisters of State CGovernnments which i s conprehended within
section 3(1) of ' the Act does not offend against the
principle of «collective responsibility ,of the State's
Council of Mnisters or against the privileges of the Legis-
lative Assenbly and since it does not also confer on the
Central Governnent the power of control~ over the State
executive, the provision nust be held to be a'valid exercise
of the legislative conpetence of the Parlianent.

Shri Ram Krishna Dalma (supra) in-so far as it decides that
the Comm ssions of Inquiry Act, 1952 falls wthin the
| egi sl ative conmpetence of the Parlianent in view of entry 94
of List I and entry 45 of List Ill nust, with respect, be
affirmed and accepted as good |aw. = | nmay, however, add that
if for any reason it were to appear, which it does not, that
these entries do not justify the passing of the Act, the
residuary entry 97 of List | will in any- event support the
legislative validity of the Act. That entry confers on
Parlianment the power to legislate on "Any other matter not
enunerated in List Il or List Ill........ Entry 97 is inthe
nature of a residuary entry and the words 'Any other nmatter’
whi ch appear therein nean 'Any matter other than those

enunerated in List [I'. |If entry 94 does not ~cover the
i mpugned Act, 'Inquiries’ of the nature contenplated by the
Act will fall within the description 'Any other matter’; and
if entry 45 of List Ill and, adnmittedly, the whole of the
State List are to be kept out of consideration, the Act will
relate to "a matter not enunerated in List Il or List  II11".
Shri  Sinha objected to recourse being had to entry 97 of
List | on the ground that it cannot, any nore than other
entries in Lists | and Il, confer on Parlianment the power

to nmmke a law vesting in the Central executive supervisory
control over the State executive. That contention having
been rejected, entry 97 will in any event sustain the
legislative validity of the Act.

It is unnecessary to consider the inplications of article
248 because that may require an exam nation of the question
which is
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needl ess here in view of the decision in Shri Ram Krishna
Dal m a, (supra) whether that article confers power which is
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not to be found in article 246(1) read with entry 97 of List
I and whether an affirmative answer to this question wll
render entries 1 to 96 of List | otiose. One may sumup the
di scussion on the question of Parliament’s |egislative
conpetence by saying that adopting "the construction nost
beneficial to the w dest possible anplitude” of powers

conferred by the Constitution and i nterpreting the
legislative entries in "a broad and liberal spirit", the
i mpugned Act cannot be held to suffer from want of
| egi sl ative conpetence, in the Parlianent to enact it.
Entry 94 of List I, entry 45 of List Ill and failing these

entry 97 of List |I nust sustain the Act.

That di sposes of points (a) to (e) set out above, |eaving

for consideration points (f), (g) and (h). For the sake of
easy reference, these points may be sunmarised thus (i)
Admi nistrative relations between the Union and the States
are dealt with in Chapter 11 of- Part XI of the Constitution

(ii) The Conm ssions of Inquiry Act, as interpreted above,
purports /to supplenent the provisions contained in Chapter
I, Part ~XI; (iii) Parliament cannot suppl enent any
provi si on-of the Constitution except by an anendnent of the
Constitution; (iv) The Conmissions of Inquiry Act creates a
new Centre,-State relationship by vesting in the Centra

executive an added control over the State executive not
provided for in the Constitution, and (v) Since the provi-
sions contained in Chapter 11 of Part Xl are exhaustive of
matters, governing the adm nistrative relations between the
Union and the States, any legislative addition thereto or
suppl enent i ng thereof must be held to be impliedy

pr ohi bi t ed.

The short answer to the first four points, (i) to (iv)
above, is that though it is true that —“admnistrative
rel ati ons between the Union and the States are dealt with by
Chapter Il Part X of the Constitution and though the

provisions contained therein cannot be altered save by a
constitutional anmendnent, the Conmm ssions of Inquiry Act
does not bring about any change in the Centre-State
rel ationship as envisaged by Part Xl. The Act nerely
enpowers the Central Governnent to appoint a Comm ssion of
Inquiry for the purpose of collecting facts with a view to
informng its own mind; and the report of the Conm ssion,
not being binding on any one, has no force of its own.
Revel ati ons before the Commi ssion nmay conceivably produce an
impact on the credibility of the State Governnent, but the
inquiry is directed not to the manner in which the “State
Governnment or the State executive conducts itself ~in the
di scharge of its constitutional functions but to the nanner
in which, if at all, its mnisters have used their office as
a cloak for commtting acts of corruption and favouritism
It is possible that a Conmi ssion nay accept the accusations
against the mnister and in fairness enphasise “that the
private doings of the minister have nothing to do with the
public admnistration of the States’ executive affairs.
I ndeed, the Commi ssion may reject the allegations as totally

basel ess and frivolous. These are all inponderable and they
cannot influence the decision of the basic question as to
the nature of the Comm ssion’s functions. Therefore, the
contention that by enpowering the Centra
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CGovernment to appoint a Commission for inquiring into the
conduct of the sitting mnisters of State Governnent,
Parlianment has |egislated on the Centre-State relationship
which is a constitutional subject, is wthout any force.

However, it is necessary to say a word about the sonewhat
novel argument of the State Governnent that, by ordinary
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| egi sl ati on, the Parlianent cannot even supplenent a
constitutional provision, unless the Constitution expressly
authorises it to do so. Odinary legislation, as contended
by the learned Additional Solicitor-General, has to answer
only two tests : Firstly, the |law nmust be within the |Iegis-
| ati ve conpetence of the |legislature, and secondly, the |aw
nmust not offend against the provisions of Part 1[Il or
infringe any other specific provision of the Constitution

Once the legislative competence is established and no
violation of any specific constitutional provision is nade
out, the wvalidity of the Act cannot be assailed on the
ground that it ’supplenents’ a constitutional provision

The fallacy of the State’'s argunment consists in the,
assunption that every law "in respect of" a subject-nmatter
dealt with by the Constitution anpbunts necessarily to an

amendnment of the Constitution. An illustration or two may
help clarify the true position.. Article 297 of the Consti-
tution provides'that all lands , mnerals and other things

of val ue underlying the ocean within the territorial waters
or the continental shelf of 1ndia shall vest in the Union
and be held for the purposes of the Union. It is inarguable
that since "lands, minerals and other things of value
underlying the ocean-within the territorial waters or the
continental shelf of India" is the subject matter of article
297, no legislature, even if it possesses |egislative
conpetence to do so, can legislate on that = subject-matter.

It is elenentary that the |egislature -cannot, whil e
legislating on a topic enunerated in the relevant |Iist,
violate or infringe any provision of the Constitution. But

so long as there is no such infringenment, |egislation on the
subject dealt with by article 297 cannot -be  declared
unconstitutional on the ground that it supplenents the
provisions of that article. Article 299 of the Constitution

deals with contracts. It seens to me ~equally inarguable
that a legislation dealing w'th the subject-matter of
contracts, even though not | acki ng in | egi slative

conpet ence, becones unconstitutional for the reason/that it
deals with the subject-matter of contracts. The argunent of
the State in this behalf is therefore wholly  devoid of
substance, apart fromthe consideration that —the inpugned
| egi sl ati on does not bear on the Centre-State relationship:
The fifth and the last contention is al so capable of being
di sposed of with the answer that the Conm ssions of _I'nquiry
Act does not deal wth the subject of Centre-State
relationship, directly or indirectly. There is, therefore,
no question of its creating a new rel ati onship between the
Union and the States not known to the Constitution or
inconsistent wth that provided for in Chapter |I, Part Xl
of the Constitution. Not only that the pith and substance
of the Act is "Inquiries", but it does not even incidentally
encroach or trespass upon a constitutional field occupied by
Part XI. |If it does not touch the subject-matter of Centre-
State relationship, there is no question of its impinging
upon a subject dealt with by the Consti -
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tution. Therefore, even assunming that legislation on the
guestion of Centre-State relationship is inpliedly barred,
the i npugned Act does not fall within the vice of that rule
and cannot, therefore, be pronounced as unconstitutional

Al the same, it 1is necessary to examne briefly the
validity of the State’'s contention that since the provisions
in Chapter Il, Part Xi are exhaustive, of matters governing

the adnministrative relations between the Union and the
States, any legislative addition thereto, or supplenenting
thereof, if inpliedly prohibited. As already observed, _if
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a law is wthin the |egislative-conpetence of the
| egislature, it cannot be invalidated on ’'the supposed

ground that it. has added sonething to, or has suppl enented,

a constitutional provision so long as the addition or
suppl enentation is not inconsistent with any provision of
the Constitution. |1 am therefore, unable to appreciate the
rel evance of the State’'s reliance on the passage from
Crawmford’'s Statutory Construction (Ed. 1940 pages 334-335)
to the effect that if a statute enumerates the things upon
which it has to operate, everything else is necessarily and
by inplication excluded fromits operation and its effect.

As | have said nore than once in ny judgnent, the one common
thread which runs through the argunent of the State is that
the Constitution nust be deened to have inpliedly prohibited
the inposition of the control of the Central executive over
the State executive except in enmergencies, and since the
Conmi ssions of Inquiry Act transgresses that constitutiona

pr ohi bition, it is- void. The very assunption bei ng
unf ounded, the supposed consequence has to be rejected.

Besi des, ' the doctrine of -inplied prohibition which is
necessarily based on the principle of inherent limtations
has been rejected by this Court in the Fundamental rights
case(l) and in Shrimati Indira Nehru Gandhi v. Shri Ra

Nar ai n( 2) .

I am therefore, of the opinion that though the suit filed
by the State of Karnataka is mmintai nable under Article 131
of the Constitution, the notification issued by t he
Government of India.on May 23, 1977 is within the scope of
section 3(1) of the Commissions of Inquiry Act, 1952 and
that the Act is not unconstitutional for any of the reasons
nentioned on behal f of the State Governnent. Accordingly, |

agree respectfully with the concl usi ons reached by ny .Lord
the Chief Justice in the case.

BHAGMTI, J.-1 entirely agree wth the judgnent j ust
delivered by ny |earned brother Chandrachud so, far as the
nmerits of the claimin the suit are concerned, but ' on the
guestion of maintainability of the suit under Article 131 of
the Constitution, | would |ike to express nmy opinion /in a
separate judgnment, not only because the constitutional issue
it raises is one of some inportance, but al so-because |I find
that though there was sone discussion in regard to the scope
and anmbit of this article in the judgment delivered by ne on
behal f of my |learned brother Gupta and nyself in the State
of Raj ast han

(1)[1973] Supp. S.C.R 1,608, 916-917, 977-78.

(2)[1976] 2 S.C.R 347.

115

V. Union of India(l) it did not take into account certain
aspects of the, question and a fuller consideration appeared
to be clearly necessary. The facts giving rise to the suit
are set out in detail in the judgnent pronounced by my Lord
the Chief Justice and hence it is not necessary to
reiterate-them Suffice it to state that the Suit has  been
filed by the State of Karnataka against the Union of India
to quash a notification issued by the Central Governnent
setting up a Commission to inquire into certain charges of
corruption and nepotism agai nst the Chief Mnister and sone
other ministers of the State of Karnataka. The question is
whether the suit is maintainable under Art. 131, for a
prelimnary objection against the maintainability of the
suit has been raised by the _ learned Additional Solicitor
General on behalf of the Union of India.

The answer to the question depends prinmarily on the true
interpretation of Art. 131. This article confers on the
Supreme Court, subject to the other provisions of the
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Constitution, excl usive original jurisdiction in any
di spute-(a) between the Governnent of India and one or nore
States, or (b) between the Governnent of India and any

State or States on one side and one or nmore other States on
the other, or (c) between two or nore States, if and in so

far as the di spute invol ves any question (whether of |aw
or fact) on which the exi stence or extent of a |lega

ri ght depends. It is clear on a plain reading of this
article that it does not lay down any particular node of
proceeding for exercise of the original jurisdiction
conferred by it. No doubt, Part IIl of the Suprene Court

Rul es contenplates that the Original jurisdiction of the
Suprenme Court under this article shall be invoked by neans
of a suit, but that is not the requirement of the article
and in interpreting it, we should be careful not to allow
,our approach to be influenced by considerations of 'cause
of action’ which are germane in.a suit. The scope and anbit
of the original jurisdiction nust be determned on the plain
terns of the article without being inhibited by any a priori

consi derations.

Now, plainly there are two linitations in regard to the
di spute which can be brought before the Supreme Court under
Article 131. One isin regard to parties and the other is
inregard to the subject-matter. The article provides in so
many terns that the dispute nust be between the Governnent
of India and one or nore States or between two or nore
States. The object of the article seens to be that since in
a federal or guaasi - f eder al structure, whi ch t he
Constitution seeks to set up, disputes may arise between the
Government of India; and one or nore States, or between two
or nore States, a forum should be provided for the
resolution of such disputes and that forumshould  be the
hi ghest Court in the land, so that final — adjudication of
such disputes could be achieved speedily and expeditiously
without either party having to enbark on a long, tortuous
and tinme consum ng journey through-a hierarchy of  Courts.
The article is a necessary concomtant of a federal or a
quasi -federal formof Governnent and it is attracted only
when the parties to the dispute are the Governnment of / India
or one or nore States arrayed on either side.” This is the
l[limtation as to parties. The other Ilinmtation as to
subject-matter flows fromthe

(1)A T.R 1977 S.C. 1361
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words "if and in so far as the dispute involves any question
(whether of law or fact) on which the existence or extent of
a legal right depends". These words clearly indicate that
the dispute on affecting the existence or extent of a |ega

right and not a dispute on the political plane not involving

a legal aspect. It was put by Chandrachud, J., very /aptly
in his judgnment in the State of Rajasthan v. Union-of ' India
(supra) when he said : "Mere wangles between governments
have no place under the schenme of that article. It is only
when a legal, as distinguished froma mere political, ‘issue

arises touching wupon the existence or extent of a lega
right that the article is attracted. Hence the suit in the
present case woul d obviously not be maintainable unless it
conplies with both these limtations.

The contention of the |learned Additional Solicitor Genera
on behalf of the Union of India was that the test for
determning the maintainability of the suit was not whether
the right of the Central Governnent to set up a Commi ssion
of Inquiry against the, Chief Mnister and other mnisters
of the State of Karnataka was questioned in the suit, but
whet her the inmpugned action of the Central Governnent
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infringed any legal right of the State. Even if the
i mpugned action of the Central Governnment were invalid and
must assunme it to be so in order to determne t he
maintainability of the suit the questionis as to whose
legal right would be infringed : who would have a cause of
action ? Can the State say that its legal right is infringed
and is therefore, entitled to maintain the suit ? The
| earned Additional Solicitor General submtted that since
the inmpugned action of the Central CGovernment was directed
against the Chief Mnister and other ministers of the State,
the legal right infringed would be that of the Chief
M nister and the concerned mnisters and they would have a
cause of action against the Union of India since they would
be prejudicially affected by the executive action of the
Central Governnent which is alleged to be in contravention
of the Constitution and the llaw. They have a legal right to
i mMmunity from subjectionto the unconstitutional exercise of
power by the Central Government and this right can certainly
be enforced by them But that would be by way of a petition
under Article 226 or Article 32, if a fundanental right is
i nvol ved, ~and not under Art. 131 Even the State Governnent
may be said to have a cause of action on the ground that the
i mpugned action of -the Central Governnent affects its
personnel, namely, the Chief Mnister and other mnisters
and the State Government may legitimately claim to have
sufficient interest to maintain a petition under Art. 226 to
chal | enge the inmpugned action. But it cannot file a suit
under Article 131 because it is only the State which can
maintain such a suit and not the State Covernnent. The
| earned Additional Solicitor General contended. that the
expression used in Article 131 is "State” and not "State
Governnment"” and there is a fundanmental distinction  between
"State’ and ’'State Government’ and it is, therefore, not
enough to attract the applicability of Article 131 that the
State Government shoul d have a cause of action. It is the
St at e whose | egal right must be infringed and who nust have
a cause of action in order to invoke the jurisdiction under
Article 131. The inpugned action of the Central Governnent
in the present case, argued the |earned Additional Solicitor
General, affects the legal right of the Chief Mnister
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and the concerned Mnisters and al so possibly of the State
Government, but it does not infringe the legal right-of the
State as a legal entity as distinct fromthe legal right  of
its executive agent, nanmely, the State Governnent and the
State is, therefore, not entitled to maintain the suit under
Article 131. This contention of the |I|earned ~Additiona
Solicitor Ceneral is, in my opinion, not well  founded and
cannot be sustai ned.

There are two fallacies underlying the contention of the

| earned Additional Solicitor General. One is in drawing a
rather rigid, watertight distinction between ’State’ and
"State Government’ in the context of Article 131 and the
other, in assuming that it is only where a legal right  of

the plaintiff is infringed that the suit can be naintained
by the plaintiff under that article. Turning first to the
distinction between ’'State’ and ’'State CGovernnent, it is
true that theoretically this distinction does exist and it
finds recognition in sub-.sections (58) and (60) of section
3 of the CGeneral C auses Act, 1897. The mmjority judges in
the State of Rajasthan v. Union of India (supra) also
accepted that there is a distinction between ’'State’ and
"State Gover nnent ' . W | oughby points out in "The
Fundanental Concepts of Public Law' at page 49: "The
di stinction between the State and its Governnent is
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anal ogous to that between a given human individual, as a
noral and intellectual person, and his material physica
body. By the term’'State’ is understood the politica
person or entity which possesses the |aw making right. By
the term’ Governnent’ is understood the agency through which
the will of the State is formul ated, expressed and execut ed.
The Governnent thus acts as the machinery of the State, and
those who operate this nachinery-act as the agents of the
State’. And to the sane effect are the observations, of the
United States Supreme Court in Poindexter v. G eenhow: (1)
"The State itself is an ideal person, intangible, invisible
and i mutabl e. The Government is an agent. . . . ". It
woul d thus be seen that the State Governnent is the agent
through which the State exercises its executive power. Now,
if the State Governnent is the agent through which the-
State expresses its will, it is difficult to see how the
State can be said to be unconcerned when any right or
capaci ty or lack of it is ~attributed to the State
Governnment. It woul'd be wholly unrealistic to suggest that
since the State Governnment is distinct fromthe State, any
action or_ capacity or lack of it in the State Governnent
would not affect the State-and the State would not be
interested in it. This is toignore the integral rela-
tionship between the 'State’ and the ’State GCovernnent’.
Any action which/ affects the State Governnent or the
mnisters in their / capacity as mnisters-for in t hat
capacity they woul d be acting on behal f of the State-would
raise a matter in which the State woul'd be concerned. It is
true that anal ogi es and netaphors are apt to mslead and it
would be wunsafe to base an argunent wupon them but to
reinforce what | have said, | my take the anal ogy given by
W | oughby in the above quoted passage and ask the  question
if any action or capacity or lack of it is attributed to
the "material physical body", would it not be ascribable to
t he individual whose body it is and would he not be affected
by it ? 1 agree with Dr. Rajeev Dhavan and Prof. Alice
(1) 29 Law. Ed., 185.
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Jacob when they say in their forthconing article on the
Assenbly di ssolution case nanely, the State of Rajasthan v.
Union of India that: "Any conmunication that is made to a
Chief Mnister in his capacity as Chief Mnister" and
equally to a minister in his capacity as mnister, " must
create a matter which involves the State". S. Mirtaza Faza
Ali, J., in the State of Rajasthan v. Union of India sought
to nmake a distinction between permanent institutions of the
State and their changing personnel and observed : "The
gquestion as to the personnel to run these institutions is
whol Iy unrelatable to the existence of a dispute between the

"State’ and the 'CGovernnment of India’. It is only when
there is a conplete abolition of any of the “permanent
institutions of a State that a real dispute nay arise.”" | do

not think that this is a valid distinction for determ ning
when a dispute can be said to be one with the State as
di stinct from the per-sons constituting the State
CGovernment. To quote again fromthe forth-coming article of
DR. Rajeev Dhawan and Prof. Alice Jacob: "The hai r
splitting distinction cannot be between the, pernmanent
institutions of the State and the nonpermanent institutions
of the, State; nor can it be between actions which limt the
powers of the officials of the Governnent of a State and
those that abolish the institutions of the State. The hair
splitting distinction is between those actions which can be
attributed to the State or any official thereof and those
actions which are personal and not ascribed to the officials
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in their capacity as officials of the State-A letter sent to
the Chief Mnister questioning his- capacity or power to
rule as Chief Mnister may not allege |lack of confidence in
the Chief Mnister as person, wife, husband, father or
friend. 1t alleges |lack of confidence in the Chief Mnister
in his capacity as Chief Mnister.” | find mnyself in
agreenment with this opinion and | wholly endorse it. I
woul d, therefore, hold that when any right or capacity or
lack of it is attributed to any institution or person acting
on behalf of the State, it raises a matter in which the
State is involved or concerned. The State would, in the
circunst ances, be affected or at any rate interested, if the
Chief Mnister and other mnisters in their capacity as
such, or to put it differently, in the matter of discharge

of their of ficial functi ons, are subj ect ed to
unconstituti onal exerci se of power by the Centra
Gover nment . If the Central CGovernment were to issue a

direction to the Chief Mnister and other mnisters to
exerci se /'the executive power of the State in a particular
manner, ‘the State would be clearly affected if such
direction is —unconstitutional ~and wuld be entitled to
conpl ain against it. Then isthe position any different, if
the Central Governnent, _instead, proceeds, wthout any
constitutional authority, to inquire how'the executive power
of the State is exercised by the Chief Mnister and other
mnisters and whether it is exercised in a  proper nmanner.
The State would clearly in such a case ‘have locus to
chall enge the unconstitutional —action of the Centra
Gover nent -

It may also be noted that, on-a proper _construction of
Article 131, it is not necessary that the plaintiff should
have sone legal right of its own to enforce, before it can

institute a suit under that article.” It is not a sine qua
non of the applicability of article 131 that there should be
i nfringement of sone |egal right of the plaintiff. VWhat

article 131 requires is that the dispute nust be one which
i nvol ves a
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guestion "on which the existence or extent of legal right
depends". The article does not say that the |legal right
must be of the plaintiff. It may be of the plaintiff or of

the defendant. Wat is necessary is that the existence or
extent of the legal right must be in issue in the dispute
between the parties. W cannot construe Article 131 as con-
fined to cases where the dispute relates to the existence or
extent of the legal right of the plaintiff for to do so,
would be to read words in the article which are not there.
It seens that because the node of proceeding provided in
Part 111 of the Supreme Court Rules for bringing a dispute
before the Supreme Court under Article 131 is a suit, that
we are unconsciously influenced to inport the notion of
"cause of action, which is germane in a suit, in the
interpretation of Article 131 and to read this article as
l[imted only to cases where sone legal right of the
plaintiff is infringed and consequently, it has a ’'cause  of
action’ against the defendant. But it nust be renenbered
that there is no reference to a suit or ’'cause of action’ in
Article 131 and that article confers jurisdiction on the
Supreme Court with reference to the character of the dispute
which rmay be brought before it for adjudication. The
requi rement of 'cause of action’, which is so necessary in a
suit, cannot, therefore, be inported while construing the
scope and anmbit of Art 131. It is no doubt true, that the
judgrment delivered by me in the State of Rajasthan v. Union
of India proceeds on the assunption that a suit wunder
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Article 131 can be Instituted only if sone right of the
plaintiff is infringed, but there was no proper discussion
of this question in the course of the argunents in that case
and on fuller consideration, | think that no such
restriction can be inported in the construction of Article
131 so as to narrow down the ambit and coverage of that
article. The only requirenment necessary for attracting the
applicability of Article 131 is that the di spute nust be one
i nvol ving any question "on which the existence or extent of
a legal right" depends, irrespective whether the | egal right
is claimed by one party or the other and it is not necessary
that sone legal right of the plaintiff should be infringed
before a suit can be brought wunder that article. The
plaintiff must of course be a party to the dispute and
obviously it cannot bea party to the dispute unless it is
affected by it. The plaintiff cannot raise a dispute in
regard to a matter which does not affect it or in which it
is not~ concerned. [t cannot act as a nere busybody
interfering with things which do not concern it. But if the
plaintiff. _has interest in raising the dispute in the sense
that it is affected by the action taken, it can bring the
di spute before the Supreme Court under Article 131, even if
no legal right of its is infringed, provided of course the
dispute is relatable to the-existence or extent of a |ega
right.

It would also be convenient at this stage to consider what
is the neaning of the expression 'legal right’ as wused in

Article 131. It is obvious that theword 'right” is used
here in a generic sense and not according to its- strict
meani ng. "Right” in its narrow sense constitutes the

correlative of duty, but in its generic sense it  includes
not only right strict to sensu, but - "any advantage or
benefit conferred upon a person by a rule of law'. '‘Dias in
his jurisprudence, 1976 ed., pages 33-34, says that the word
"right’ has undergone successive shifts in neaning and
Hohfeld in his "Fundanental Legal Concepts as Applied
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to Legal Reasoning" gives four different neanings of the
word right,. One is right strict to sensu, the other is
liberty, the third is power and the fourth is-inmunity. In
its strict sense 'right’ is defined-as interest which the
law protects by inposing corresponding duty on others.

"Liberty’ is exenption fromthe right of another and its
correlative is no-right’ and in the same way 'power’ ~is
ability to change the legal relations of another and its
correlative is liability. Simlarly, i mmunity’ is
exenption from the legal power of another and t he
correlative of imunity is disability. To illustrate, where

there is aright stricto sensu in A there is a correlative
duty in Btodo X Simlarly, where A has liberty to do X
there is a correlative no-right in Bto interfere in regard
toit. The correlative of, power in Ais liability in B as
regards X and simlarly, where there is immunity in A from
the I egal power of B, its correlative is disability in B _as
regards X. These are the four different jural relationships
recognised by law and they are conprehended within the
generic term’right’. Now, there can be no doubt that the
word ’'right’ is used in Article 131 in this generic sense.
If, for wexanple, the State claims to be entitled to
| egislate exclusively on a particular matter on the ground
that it falls within List Ill of the VII Schedule to the
Constitution and the Union of India questions this right of
the State, the dispute would be one relating, not to any
right of the State in the strict sense of the term but to
the ’liberty’ of the State to legislate on such matter and
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it would come directly within the terns of Art. 131. Even a
dispute relating to the power of the Union of India to
abolish the legislative assenbly of a State or to dissolve
it would fall within the scope and anbit of Art. 131 as held
expressly by Chandrachud, J., CGupta, J., and nyself and
inmpliedly by Beg, C.J., in the State of Rajasthan v. Union

of India. What has, therefore, to be seen in order to
determ ne the applicability of Art. 131 is whether there is,
any relational Ilegal matter involving a right, liberty,
power or immunity qua the parties to the dispute. |If there

is, the suit would be maintainable, but not otherw se.

The guestion which arises for consideration on this
interpretation of Art. 131 is whether there is any dispute
between the State of Karnataka and the Union of India
involving a question as to the existence or extent of a
relational legal pattern-within the generic sense of the
term’right. It is truethat it may not be possible to say
that by reason of -the inpugned action of the Centra
Government in-setting up a Conmi ssion of Inquiry against the
Chief Mnister and other ministers who constitute the State
Gover nnent, any |l egal right of the State is infringed, but,
as al ready pointed out above, it is not necessary, in order
to invoke the jurisdiction of the Suprenme Court under Art.
131, that the State should be able to show that sone |ega
right of ots ps breacheds. That is enough to show that the
avernents in the led, not as a busy body or ‘as a neddl esone
interloper, but in a real sense in questioning the power of
the Central Covernment to set Up such Comm ssiion of Inquiry.
If we look at the averments in the plaint, and for the
pur pose of determ ning the question of jurisdiction we nust
proceed on the assunption that the avernents are correct, it
is clear that according to the claimnmade by the State, the
| egislature of the State and the State Governnent alone have
power to investigate and control ~ msuse of governnental
power by the Chief Mnister
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other ministers of the State and the Central Governpent has
no power to inquire into the sane or to set up a Conmi ssion
of Inquiry or that purpose. This claimof the State clearly
rai ses a dispute as to the extent of the power of the State
and the existence of a superior or coordinate power in the
Central CGovernment to inquire into the conduct of the Chief
M nister and other ministers of the State in the. discharge
of their governnental functions. Such a dispute concerns
the content of the respective powers of the State and the
Union of India and the inter se relationship between the two

entities :and the State is vitally interested in it. The
State is very much concerned whether the conduct of. its
council of mnisters in the discharge of governnenta

functions can be inquired into only by itself through its
own agency or it can also be subjected to scrutiny- by the
Union of India. The State would certainly have |l ocus to say
that the Union of India has no right to encroach wupon its
exclusive power to investigate into msuse of governnenta
power by its council of ,mnisters. There can be no doubt
that, apart fromits council of nmnisters the State can al so
conpetently make a claimthat the council of mnisters
acting on its behalf is inmmune from subjection to the power
of the Central CGovernnent to inquire into their conduct as
mnisters. This inmmnity clainmed in respect of the counci

of mnisters can be ascribed to the State and it can
certainly raise a dispute touching upon the existence of
this imunity. So far as dispute as to the scope of
respective legislative fields between the Commonwealth and
the States in Australia is concerned, it is now well settled
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as a result of the decision in Attorney General for Victoria
v. The Commonweal th(1) that the Attorney-CGeneral of a State
,can sue for a declaration of the invalidity of Federa

legislation as an invasion of a purely State field of
| egi sl ative power and simlarly the Attorney-General for the
Conmmonweal t h can sue a State in order to obtain a
declaration of the invalidity of State |egislation where it
encroaches upon the |legislative Dower entrusted to the
, Cormonweal t h. The Hi gh Court of Australia pointed out in
this case that the position was correctly sunmmarised by
Gaven Duffy, C J., BEvatt and Me Tiernan, JJ. in Attorney-
CGeneral for Victoria v. The Commonwealth (2) in the
following words : "It must now be taken as established that
the Attorney-General of a State of the Conmobnwealth has a
sufficient title to~ invoke the provi si ons of t he
Constitution for the purpose of challenging the validity of
Commonweal th legislation which extends to, and operates
within., the State whose interests be represents”. Now, if a
State 'has sufficient title to challenge the wvalidity of
Union legislation on the ground that it interferes with the
exercise —of State legislative power, it nmust follow a
fortiori that the State would have Ilocus to challenge
unconstitutional exercise of power by the Central Government
whi ch encroaches upon its exclusive sphere in relation to
the conduct of its Council of ministers. The State would
also be entitled to challenge the inpugned action of the
Central Covernnment as unconstitutional, because it prevents
the State fromexercising its power to direct inquiry into
matters which are specified in the notification issued by
the Central Covern-

(1) 71 CL.R 237

(2) 52 CL.R 533.
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ment, by reason of proviso (a) to sub-section (1) of section
the Commi ssions of Inquiry Act, 1952. ~The suit filed by the
State against the Union of India nust, in the circunstances,
be hel d to be maintainable under Article 131

Since, however, the claimmade by the State in the suit 1is
not sustainable on nerits as pointed out by nmy learned
brot her Chandrachud in his judgment, | agree with him that
the suit should be dismssed with costs.

UNTWALI A J.-We agree that this suit should be dismssed wth

costs. We however regret our inability to concur in the
view expressed by Bhagwati J., in regard to t he
maintainability of the, suit under, Article 131 of the
Consti tution. For the reasons stated hereinafter we have

come to the conclusion that the, suit is not . naintainable.
We have al so briefly discussed and deci ded the other issues
in the suit on nerits. Wi | e general |y agr eei ng
respectfully with the |eading judgnent of the | earned / Chief
Justice, we think it advisable. to add a few pages by way of
our concurring note.

The first issue in this suit is

"I's the suit maintainable ?"

Al t hough the decision of this issue is interlined with other
issues settled for adjudication, it can be dealt wth
separately al so

What, in substance, is this suit filed under Article 131 of
t he Constitution of India ? Certain al | egati ons of
corruption, nepotism and favouritismin relation to the
administrative actions of the Chief Mnister and some other
Mnisters of the State of Karnataka were nmade by sone
legislators of that State. A nenorandum signed by 46
legislators of the State containing the allegations was
forwarded to the Central CGovernment. Its Home Mnister in
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his letter dated April 26, 1977, requested the Chief
Mnister to give information and his comments apropos the
all egations mmde. The Chief Mnister, in his reply letter
dated May, 13, 1977, inter alia, challenged the authority of
the Central Governnent to call for an explanation and make
any inquiry in the matter. He clained that it was the
exclusive right of the State to do so. It seens, to
forestall the appointnment of any Commi ssion of |Inquiry by
the Central Governnment, the State CGovernment hastened to
issue a notification on May 18, 1977 to set up some kind of
inquiry in respect of the allegations made, although, in
terns the inquiry was not specifically in relation to the
various charges of msconduct and naladm nistration nade
against the Chief Mnister and the other Mnisters. The
notification was issued by the State Governnent under
section 3 of the Conmi ssions of Inquiry Act, 1952 (Centra
Act 60 of 1952) (hereinafter to be referred to as the Act).
Shri Justice Mr |gbal Hussain, a retired Judge of the
Kar nat aka’ Hi gh Court, was appointed as the sole nenber of
the Commission of Inquiry by the State Governnent. Five
days later, —on My 23, 1977, the <Central GCovernnent, in
exercise of their power wunder section 3 of the Act,
appoi nt ed anot her Conmi ssion consisting of a single Mnber,
nanely, Shri Justice A N Gover,,
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Judge of the Suprene court of India, toinquire into,- the
allegations in Annexures 'I' and "Il to the notification

excludi ng, however, fromthe |latter-"any matter covered by
the notification of the Government of Karnataka in the Chief
Secretariat DPAR 7 GAN 77, dated the 18th May, 1977".
Thereupon the of Karnataka filed the present suit  claimng
certain- relief muinly on two grounds: (1) On a proper
interpretation of the Act the State Governnent is the
appropriate Government and not the Central Governnent to set
up a Commission of Inquiry; ‘and(2) in the alternative the
provisions in the Act in so far as they authorise the
Central Governnent to issue the inpugned notification- are
ultravires the Constitution. The first defendant in the
suit is the Union of India, the second being Shri ‘A N

G over. The <contest is by the first defendant only and
hereinafter in this judgrment it will be referredto as the
def endant . In substance and effect the claim of “the

defendant is that it has got the legal right to issue the
i mpugned notification; the right conferred by Section 3 of
the Act is not ultravires the Constitution. The right of
the State of Karnataka to institute the suit under ~Article
131 is challenged mainly on the ground that the nature of
the dispute, in the suit is such that it does not affect any
| egal right of the State.

Under Article | of the Constitution, Indiais a Union of
St at es. The State of Karnataka is one of the constituent
units of the Union of India. The concept of State is that
by itself it is an ideal person, a legal entity. It is
intangi ble, invisible and i mutable. The CGovernnent, in_a
sense, 1is an agency through which the will of the State is
fornmul ated, expressed and executed. Both the expressions
have been separately defined in the General Causes Act,
1917. In relation to the existence of a dispute between the
Uni on of India on the one hand and one or nmore States on the
other, the expression used in Article 131 for the former s
the Governnment of India, signifying that the dispute may be
with the Governnent of India but the other party to the
dispute nust be the State only and not any Ilinb of the
State-the Governnent, this Legislature or- the Judiciary.
Article 300 is an enabling provision to describe the
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Government of India in a suit as the Union of India and to
enable the Government of a State to sue or. be sued in the

name of the State. |If there is an invasion an the |ega
right of a State the agency through which the action will be
commenced may well be the Governnent of the State. An
inroad wupon the right of the Government nmay, in certain
circunstances, be an inroad upon the legal right of the
State. Article 300, therefore, nerely prescribes the node

of describing a party to the suit. The real answer to the
guestion of mmintainability, however, has got to be found
from the words of Article 131 itself. The foll ow ng
conditions rmust exist for invoking the original jurisdiction
of the Suprene Court under the said Article

(1) The di spute nmust  be bet ween t he

Government” of India and one or nore States or

bet ween two or nore States; and
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(2) The dispute nmust involve any question

whet l'aw or of fact on which the existence or

extent the |egal-right depends.
There s sone departure in this regard fromthe correspond
provi sion of Section 204 of the CGovernment of India Act, 19
which is not necessary to be pin-pointed here. 1In specific
terns has not been stated in the Article as to whose |ega
right the question involved in the dispute nust relate and
in what respect. Chandrachud J., in this regard has
expressed his opinion in the case of State of Rajasthan &
Os. v. Union of India( 1) at page 1396 as follows

"It is sufficient in-order that its provisions

may apply that the plaintiff,  questions the

| egal or constitutional right asserted by the

def endant, be it the CGovernment of ‘India or

any other State".
The learned Chief Justice in his leading judgment did not
decide this question. The other five Judges including one
of us (Untwalia J.) took a contrary view. Yet, Bhagwati and
Gupta JJ. on the facts of that case held that the |ega
right of the State, the plaintiff, had been infringed. The
other three, even on nerits, expressed an opposite view |If
we may say so with great respect, we are unable to agree
with the view aforesaid, expressed by Chandrachud J.
Odinarily and generally, in any suit including the one
under Article 131 the conpetition is between the |egal right
of the plaintiff and the defendant. But primarily, ~and
al nost invariably, the plaintiff has to establish his 1ega
right in order to succeed in the suit. As against the claim
of the plaintiff, if the legal right of the defendant is

established, the suit is bound to fail. But on failure of
either to establish his own legal right, the suit wll stil
fail because the plaintiff cannot succeed unless he

establishes his legal right. This proposition of lawis so
clear and axiomatic that the expression-"the existence or
extent of a legal right" used in Article 131 undoubtedly is
meant to bring about this result. It was neither necessary,
nor perhaps advisable, to state further in the article that
the dispute nust involve any question on which the |ega
right of the plaintiff nust depend. It is matter of conmon
experience that nmore often than not absence of a |legal right
in one party helps the other party to establish its |Ilega
right and vice versa.

In the case of King-Emperor v. Sibnath Banerji & Os.(2)
Lord Thankerton opi ned at page 266 that "a Mnister is an
of ficer subordinate to the Governor within the nmeaning of
the Government of India Act, 1935." The sanme view was
expressed by Hegde J., in the case of A Sanjeevi Naidu etc.
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etc. v. State of Madras and Anr.(3), with reference to the
provi sions of the Constitution.

In the present case the inquiry set- up by the Centra
CGovernment is not against the State or the State Governmnent.
It is against the Chief Mnister and sone other M nisters.
who are officers of the State

(1) AIl.R 1977 S.C 1361

(2) 72 Indian Appeals, 241.

(3) [1970] 3 S.C R, 505.
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It may be open to themto, take the plea in an appropriate
proceedi ng, such as a wit petition under Article 226 of the
Constitution, ,that the action of the Central CGovernment is
legal and ultra vires. Under Article 131A (introduced by
the 42nd Amendnent), the question of vires of section 3 of
the Act may then have to be referred for the decision of the
Supreme Court by the “Hgh Court. But that in no way
entitled the State to invoke the original jurisdiction of
the Supreme Court under Article 131. The subnission nade by
M. Lal Narayan Sinha on behalf of the plaintiff-State that
the legal right of the State has  been invaded by the
i mpugned notification, is not correct. Counsel subnitted
that it is only the States right to order an inquiry under
section 3 of the Act against its Mnisters acting through
its Governnent, that the Central Governnment has no right,
that it has put an inpedinment in the right of the State,
Covernment to nmodify or issue a subsequent notification for
the purpose of enlarging or clarifying the 'scope of the
inquiry and that it has, thus affected the legal right of
the State. W find no substance in this argunent. There
may be a conpetition between the power of one authority and
the other, here in this case between the Central Governnent
and the State Governnent. But unless the power exercised by
one authority brings about a dispute _inpinging upon the
legal right of the other authority, the |latter cannot cone
under Article 131 and say that nerely because it was wthin
its power to do so its legal right is affected by the
illegal exercise of the power by the other authority. The
said exercise of the power nmust directly or by necessary
inmplication affected the legal right of the other authority.

W may support the proposition by an illustration.” Suppose,
the Central Governnent, in pursuance of a law nade by the
Parlianment in respect of an: Entry in List Il,, say, Entry

8, relating to, intoxicating liquors, nakes an order against
a person residing in or an officer of any State. ~ The ~order
will be obviously bad, as having been issued under an
invalid | aw made by the Parliament. Wo can challenge this
order ? (bviously the person affected or aggrieved by the
order. |If the order does not affect the |egal right of  the
State or the State Governnment (for the purpose of testing
the argunent, the two may be equated), can the State file a
suit under Article 131 nerely because the order has been
made against its resident in accordance with a |aw which
encroached upon the exclusive legislative field of the State

? The answer, in our ,opinion, nmust be in the negative. In
the instant case if the stand on merits taken on behalf of
t he State Mnisters in correct, then t he i mpugned

notification is an invasion on their legal right. They can’
press into service the power of the State Governnent to
order an
inquiry and challenge the inpugned notification, but the
said notification can in no way be said to have affected or
restrained the State Governnent fromgiving effect to its
notification.

Sone help may be derived fromthe definition
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of the word "State’ given at page 856-57 of
Vol . 81 Corpus, Juris Secundum It says :

"The word ' State’ has various neani ngs, but as
used in the federal Constitution, acts of
congress, and State statutes,
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it has a definite, fixed, and certain |ega
neani ng as designating a nenber of the Union
in contradistinction to the United States as a

The State is a legal entity, and is entitled

to the fundamental rights, privileges, and

i munities belonging to every legal entity."
If a restricted neaning were not to be given to the scope of
the suit which can be filed under Article 131, very
anomal ous, and sonetines absurd, results may follow and it
will be difficult to put a dividing [ine and a stop to the
very wde scope of the suit resulting from such an
interpretation. Any action taken by the Central Governnent
either ~under the Act or otherwise. against any citizen
residing in, or an officerof the State could be challenged
by institution of a suit under Article 131 by the State on’
the ground that the-action of the Central Covernment is
ultra vires and Wt hout any legal right.  The argument that
the State is interested in protecting its people and
officers when their legal right has been illegally invaded
by the Central Governnent and, therefore, it has a locus to
i nvoke Article 131, \in our opinion, is too obviously wong
to be accepted.
As we have said above, a Mnister is an Oficer of the
State. An order affecting himcannot confer a right of suit
on the State under Article 131. So the present suit, in our
opi nion, is not maintainable. W, however, do not  propose
to non-suit the plaintiff on that ground-al one, and | proceed
to di scuss the other issues.
The other two issues franmed for consideration in this suit
are in the following terms :

"2. I's the inpugned notification ultra vires

the powers of the Central Government under

Sec. 3 of the Commissions of Inquiry Act ?

3. If section 3 of the Conmissions  of
Inquiry Act authorises the Central Governnent
to issue the inpugned notification, is the

Section itself unconstitutional ?"
Both these issues may conveniently be dealt with together
Several points of view were canvassed by M. Lal ~ Narayan
Sinha for the plaintiff with his usual clarity and precision
but, at times, because of the inherent difficulties of the
poi nts invol ved and the case being one of first inpression
he was obliged to change and nodify his line of argunent.
M. Soli Sorabjee, the | earned Additional Solicitor - General
conbated the argunents of the plaintiff very ably and

succi nctly. Eventual ly, the main points of attack of the
plaintiff were crystallized in the follow ng terns
1. Qur Constitution is of a Federa

character clearly defining and dividing the
| egi sl ative and the executive functions of the
Centre and the States and their inter-se
rel ati onship.- The judicial functions of the
Judiciary are in a well-defined and denarcat ed
separate conpartment. .
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2. Except to the extent permitted by the,
Constitution the Centre cannot encroach upon
the legislative or executive field of the
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State.

3. The Act does not and cannot authorise
the Centre to set up a, Commission of Inquiry
agai nst the State Executive; Section 3 nust be

read down to save it from " bei ng
constitutionally invalid.
4, If it be not possible to read dowmn the

Act in the manner suggested then the Act s
invalid in so far as it authorises the Centre
to set up a Commission of Inquiry against the
State Executive.

5. Such a lawis beyond the legislative
conpetence of the Union Parlianent as in
substance and in effect it violates either
expressly or by necessary inplication certain
provisions of —the Constitution, its basic
schenme, or the fundamental back-bone of the
Centre-State relationship as enshrined in the
Constitution.

6. The lawhaving the effect as aforesaid
will really be a constitutional [aw bringing
about an -anendnent in the Constitution which
is obviously not permssible; an ordinary
| egi slation unl ess expressly permtted by the
provision of the Constitution cannot in any
way anmend the Constitution.

7. The Act is beyond the | egi sl ative
conpetence of the Central Parliament if it
nmeans ‘aut hori sati on by the Central Governnent
of any machinery for making inquiries in the
executive actions of the State Governnent or
the Chief Mnister or -any other  Mnister
ei ther collectively or _individually.

8. Strictly speaking the subject-nmatter of
the present inquiry is not covered by the Act
if it be held that it has been enacted in
exerci se of the power of the Parlianment under

Entry 94 of List I, Entry 45 of List IIl or
the Residuary Entry 97 of List | ~read wth
Article 248 of the Constitution

9. Lastly it was also submtted that the

scope, of the two inquiries one set up by the
State Govt. & the other by the Central = Govt-
are nmore or less the sane. Alnpbst all matters
of inquiry are over-lapping ~and, ~ therefore,
the, inpugned notification is bad on that
account too.

We proceed to di scuss and consider briefly, as far as

possi ble, the propositions aforesaid, but not strictly in

the order we have set out above.
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Strictly speaking, our Constitutionis not of a federa

character where separate, independent and sovereign ' States

could be said to have joined to forma nation us in the

United States of Anerica or as nmay be the position in sone

ot her countries of the Wrld. It is because of. that reason
that sonmetines it has been characterised as quasi-federal in
nat ure. Leaving the functions of the Judiciary apart, by

and |l arge the legislative and the executive functions of the
Centre and the States have been defined and distributed,
but, even so, through it all runs an overall thread or rein
in the hands of the Centre in both the fields. The
Parliament has the exclusive authority to legislate on
matters enunmerated in List |I. So has the State Legislature
the exclusive legislative power with respect to the various
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entries in List Il. Both have concurrent powers in regard
to the entries of List [II1I. The residuary power in
accordance with Article 248 and Entry 97 of List |, lies
with the Central Parliament. It has got a predoni nant hand
in respect of the matters in the concurrent list as is

apparent from Article 254. Article 249 confers power on
Parliament to legislate with respect to a nmatter in the
State List, in the national interest. Wen a proclanation
of emergency is in operation as provided for in Article 250,
the Parlianent has got the power to legislate with respect
to any matter in the State List. Sone inroad in the State
legislative field by the Centre is pernissible under

circunstances nentioned in Articles 252 and 253. As
provided for in Article 254 in sone situations, the State is
under an obligation to reserve a Bill for the consideration

of the President and receive his assent before it is nmade
into a |l aw.

"It shall be the duty of the Union to protect every State
agai nst external aggression and internal disturbance and to
ensure that the Governnment of every State is carried on in
accordance with the provisions of thiis Constitution". (vide
Art. 355, enphasis supplied). In case of failure of the
constitutional machinery in States, provision has been made
in Article 356 for the Centre to assunme legislative and exe-
cutive powers but not the powers vested in or exercisable by
a Hogh Court of a State. The effect ~of proclamation of
emergency under Article 352 is to enlarge the executive
power of the Union and extend it to the giving of direction
to any State as to the manner in which the executive power
thereof is to be exercised as provided for in Article 353.
There could not have been, for obvious reasons, ‘any such
provision in regard to the adm nistration of the Centre

The administrative relations between the Centre ‘and the
States are by and large governed by the provisions of
Chapter Il of Part Xl of the Constitution. Wile providing
in Article 256 that "two executive power of every State
shal |l be so exercised as to ensure conpliance with the |I|aws
nmade by Parlianent and any existing | aws which apply in that
State", it is significant to note that it has further been
engrafted therein that "executive power of the Union shal
extend to the giving of such directions to a State as may
appear to the Government of India to be necessary for that
purpose."” The control of the Union over the States in
certain cases has been provided for in Article 257. M.
Sinha pointedly referred to Article 258A introduced in the
Constitution by the Constitution (Seventh “Amendnent) Act,
1956, to lend support to his
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argunent. But, in our opinion, instead of strengthening the
point as wurged, it weakens it because the said Article
provi des:
" 258A. Power of the States to ent r ust
functions to t he Uni on. - Not wi t hst andi ng

anything in the Constitution, the Governor  of
a State nmay, wth the consent of t he
Gover nnent of I ndi a, ent r ust ei t her
condi tionally or wunconditionally to that
CGovernment or to its officers functions in
relation to any matter to which the executive
power of the State extends."

of course, the Governor of a State would nmean the State

Governnment or the Council of Mnisters and it is not neant

to authorise the Governor to act in his discretionin this

regard.

We may now refer to some other characteristics and features
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of our Constitution to denonstrate the weak character of our

federal structure and the controlling hand of the Centre on

States in certain matters. Sone of the salient ones are the

follow ng :
1. The Governor of a State is appointed by
the President and holds office at hi s
pl easure. Only in some matters he has got a
di scretionary power but in all others the
State adnministration is carried on by him or
in his name by or with the aid and advice of
the Mnisters. Every action, even of an
i ndividual  Mnister, 1is the action of the
whol e Council and is governed by the theory of
joint and collective responsibility. But the
Covernor “is there, as the head of the State,
the Executive and the Legislature, to, report
to the Centre about the administration of the
State.
2. Maki ng a departure from the
correspondi ng ~provision in the Governnent of
I'ndia Act, Entry 45 in List |1l of the Seventh
Schedul e enpowers the Parlianent to legislate
on the  subject of "inquiries...... for the
purpose of  any of the matters specified in
List 'Il" also besides List Ill, and List | as
nentioned in Entry 94 of that List. The
consti tuent power of _-amendnent of t he
Constitution lies with the Parliament under
Article 368 providing for concurrence by half
the nunmber of the States in certain matters.
3. Article 2 enpowers the Parlianent by |aw
to admit into the Union, or _establish, new
States on such terns and conditions ‘as it
thinks fit.
4. Parliament is al so enpowered by Article
3 to make law for the formation of new States
and alteration of areas, boundaries of nanes
of existing States.

Such is the nature of our federal structure.

In State of West Bengal v. Union of India(l) in the majority

judgnent delivered by B. P. Sinha, CJ., the character and

nat ure of

(1)[1964] 1 S.C R 371
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our federal structure, has been discussed from pages 396
onwar ds. The |earned Chief Justice observed at page 397

that in our Constitution the suprene authority of ‘the Courts
to interpret the Constitution and to invalidate action
violative of the Constitution is to be found in full force.
"The exercise of powers |legislative and executive in the
allotted fields is hedged in by numerous restrictions, so
that the powers of the States are not coordinate w'th the

Union and are not in many respects independent"”. At . page
398 it is observed : "The political sovereignty is
distributed between, as we will presently denonstrate, the

Union of India and the States with greater weight-age In
favour of the Union".

If any Article of the, Constitution in terms pernits the
Centre to encroach upon the legislative and the executive
field of the State, as sone of the Articles do, then there
could be no doubt that the encroachnment is perfectly |ega
and valid. |If, however, either the |law or the action taken
under it makes an inroad on the executive power of the State
in express violation of any provision of the Constitution
or, even assum ng, as was argued by M. Sinha, violating the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 125 of 161

provisions of the Constitution by necessary inplication

then such a law or the action taken thereunder would be
i nvalid. The Constitution does not pernit the Centre to
violate it in any matter.

But in order to appreciate as to whether the Act or the
action taken by the Centre under Section 3 thereof has gone
against the Constitution either expressly or by necessary
inplication, one has to appreciate the nature of. the
provi si ons nmade and the scope and functions. of t he
Commi ssion in question. The extent of the executive power
of the Union is co-extensive with the |egislative Power of
the Parlianent. The position in respect of the executive
power of the State is identical ('vide Articles 73 and 162
respectively). Entry 94 in the Union List enpowers the
Parliament to |l egislate concerning inquiries for the purpose
of any of the matters in that list, that is to say, if any
kind of inquiry is necessary for any kind of purpose con-
nected with any of the matters in List | then the Parlianent
is empowered to make a |aw for the setting up of a machinery
or a Tribunal for the purpose of the said inquiry. List Il
does not - _contain any such entry. Then cones Entry 45 in
List 11l which has already been alluded to. This authorises
both the Central and the State Legislatures, of course
subject to the other provisions of the Constitution e.g.
Article 254, to enact law for the purpose of providing for
the machinery of inquiry for the purposes of any of the
matters specified in List Il and List II. 1t has been so
held in the case of Shri Ram Krishna Dalnmia v. Shri Justice
S. R Tendolkar & Os.(1) where Das C.J.' has lucidly
di scussed the matter, if we say so with great respect at
pages 289-291.

Enpowering the Central Legislature to nmake a law for the
purpose of inquiry in regard to the matters specified in
List Il is in no sense enmpowering it to l'egislate vis-a-vis
such matters. It is only for the purpose of achieving the
object of the inquiry to be set up in regard

(1) [1959] S.C R 279.
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to the matters enunerated in List Ill. The purpose may be
as a mtter of policy in relation to the |legislation
proposed to be passed by the various States or may be wth
regard to their executive actions taken —apropos such
matters. We may just. illustrate our view by referring to
Entry 6 of List [I1., The. State Legislature has the
exclusive authority to legislate on "public ~health and
sanitation; hospitals and dispensaries"; of course, within
the territory of that State. The executive power being co-
extensive, the hospitals my be established and doctors
appointed therein by the State Government either.in accord-
ance with the law nmade in that regard or even .in pure
exercise of the executive power. If there has been
corruption, nepotism favouritismor maladmnistration in
connection wth the said executive action of the State
CGovernment, the |aw made under Entry 45 of the Concurrent
Li st can undoubtedly cover an inquiry in such nmatters. It
neither interferes with the legislative power of the State
nor with its executive action. A nere inquiry under the Act
by a Commi ssi on appoi nted thereunder which is a fact-finding
body, is for the purpose of finding the facts. No body is a
prosecutor; no body is an accused; all are invited and
wel coned by the Conmssion to assist it to find the
necessary facts within the scope of the inquiry set up

In passing we may also refer to Entry 8 of List I in the
Seventh Schedule to the Constitution. It is in respect of
"Central Bureau. of Intelligence and Investigation." The
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Central Parlianent is therefore ,conpetent to legislate on
this topic and the Central Governnent can nake an executive
or der asking the Central Bureau of Intelligence and
I nvestigation to nake any enquiry in relation to the acts of
conmi ssion and om ssi on whet her amounting to an offence or
not of any person including any officer or Mnister of any
State. It that be so, will it be reasonable to say that the
Conmi ssi on appoi nted by the Central Governnent under the Act
cannot be appointed for finding facts in relation to the
al  egati ons nade against the Mnister of a State ? Coviously
not .

It was strenuously submtted on behalf of the plaintiff that
no such fact-finding Inquiry Comm ssion could be set up
agai nst the Judiciary either Subordinate or Hi gher
Ref erence was nade to the cases of The State of West Benga
v. Nripendra Nath Bagchi, (1) and Shansher Singh & Anr. v.
State of Punjab (2) in support of this proposition. But the
exclusi.on of the inquirty under the Act against the Judiciary
is based on entirely different principles. So far as the
Subordi nate Judiciary is concerned, inquiry of this nature
will be inpermssible on the. basis of the express |anguage
of Article 235 as interpreted by this Court in the two cases
referred to above andin various others. The setting up of
such an inquiry against a H gh Court Judge or a Suprene
Court Judge will 'be barred because of 'the constitutiona
provisions contained in clauses (4) and (5) of Article 124
read with Article 218. As a matter of fact in accordance
with clause (5) of Article 124 the Parliament  has enacted
the Judges Inquiry Act, 1968 (Act 51 at 1968).

(1)[1966] 1 S.C R 771

(2)[1975] 1 S.C R 841,
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As already pointed out, in an inquiry set up under the Act
there is no prosecution, no franmi ng of a fornmal charge, no
accused before the Commi ssion of |Inquiry. There is no
exerci se of any supervisory or disciplinary jurisdiction by
the Central Governnent against the State Government by the
appoi nt nent of a Commission, nor is there any usurpation of
any executive function of the State. Reference in this
connection may be made to the foll owi ng cases

M V. Rajwade v. Dr. S. M Hasan & O's, (1) ~Brajnandan
Sinha v. Jyoti Narayan(2) Shri Ram Krishna Dalma v. Shri
Justice S. R Tendolkar & Os, (3) State of Jammu & Kashmr
v. Bakshi Ghul am Mohammad; (4) P. V. Jagannath Rao & Os.
v. State of Orissa & Os;(5) and Krishna Bal |l abh Sahay and
Os. v. Commission of Enquiry & Ors. (6) The Centre, however,
must be and is concerned with and interested in knowi ng and
ascertaining facts as regards the allegations nmade against
any Chief Mnister, Mnister or any other Oficer of /the.
State Covernnent.

Now let wus proceed to examne the nmatter a “bit nore
carefully with reference to the other argunents of M. Lal
Narayan Sinha. Counsel submitted that neither the Counci
of Mnisters nor any individual Mnister is wunder the
di sciplinary control of the Central Governnment, Setting up
of a Conmission of Inquiry to find facts in relation to the
al |l eged m sconduct or nal adm nistration of the Mnisters is,
i n substance and effect, an exercise of disciplinary contro
over them He further submitted that the State Legislature
to whomthe Mnisters are responsible is competent to set up
an inquiry against themin accordance with the powers and
privileges as provided for in Article 194. It may be so.
It may well be, as further argued by M. Sinha, that not
only the State Legislature but the State Governnent itself
is competent to appoint a Commission of Inquiry against
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itself or its Mnisters and officers. But it sounds
i ncongruous and highly anonal ous that the State Governnent
woul d think of instituting an inquiry against itself. It is

equal ly strange to think that the Mnisters in power, while
remaining in office, would set up a Conmi ssion of |Inquiry
for inquiring into their alleged m sdeeds in the matter of

admnistration of the State. W shall assume for the
purpose of argument that legally and technically t he
position is correct. Even so, how does it lead to the
conclusion that their power is exclusive and excludes the
power of the Central CGovernnent under the Act? W fail to

find any words in any of the Articles of the Constitution to
indicate that the power of the State Legislature or the
State Governnent in this natter is exclusive. |t may be co-
extensive. and such a situation is undoubtedly postulated
and provided for in the proviso appended to sub-section (1)
of section 3 of the Act.~ Although technically and literally
the Mnisters are appointed by the Governor and hold office
at his pleasure, inreality, inthe constitutional set up of
our parliamentary denocracy, the Governor in his discretion
cannot by

(1) [I.L.R] 1954, Nagpur 1.(2) [1955] 2 S.C.R 955.

(3) [1959] S.C.R 279. (4) [1066] 1 Suppl. S.C.R 401.

(5) [1968] 3 SCR 789. (6) [1969] 1 1 S.C.R 387.

133

hinsel f set up a Commi ssion of |Inquiry against the sitting
M nisters, nor can the President direct him to do so-
emergency provisions in Part XVIII apart. What t hen
excludes the power of the Central Governnment to set up a
Conmi ssion of Inquiry for finding facts inregard to the
al | eged nmal adm nistration of the Mnisters or officers of a

particular State. CGover nrrent ? After ascertai nnent of
facts, further action may foll ow or be taken in accordance
with the provisions of the Constitution or the |aw But

surely the Act does not, nor could it, provide for any Kkind
of disciplinary action such as renmpval or suspension of a
Mnister in office by the Centre on ascertai nment  of the
truth of the alleged facts- against himprovisions in the

Emergency Chapter apart. |If it were otherw se -undoubtedly
it will be encroaching upon he power of the State Government
or the State Legislature. India is a single country as a
whol e. The nation is one and one al one. Leaving also the

special provisions of Article 370 in relation to the State
of Jammu & Kashnir, there is no dual citizenship; there are
no. different nationalities.
While assailing the inpugned notification M. Lal ~ Narayan
Sinha has strenuously contended that Article 164(2) of the
Constitution whi ch makes the Counci | of M ni sters
collectively responsible to the Legislative Assenbly of ' the
State indicates that a Mnister is in no other way
responsi bl e, answerabl e or accountable for anything that he
does while in office and he cannot be subjected to an
inquiry under the Comm ssions of Inquiry Act. Thi s
contention is based on a msconception of the true inport
and neani ng of the doctrine of collective responsibility and
as such cannot be countenanced. The follow ng di scussion on
the subject in "Representative and Responsible Governnent"
by A H Birch will be found useful in this connection :-
"M nisterial accountability to Parliament has
two aspects : the collective responsibility of
Mnisters for the policies of the Governnent
and their individual responsibility for the
work of their departnents. Both fornms of
responsibility are enbodied in conventions
whi ch cannot be legally enforced. Bot h
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conventions were devel oped during the nine-
teenth century, and in both cases the practice
was established before the doctrine was
announced (page 131)."
In "CGovernnent and Law' by T. C. Hartlay and J. A C
Giffith, the position in regard to the col l ective
responsibility of Mnisters to the Legislature is tersely
stated as under
"M nisters are said to be col l ectively

responsi bl e. This is off-en elevated by
witers to the level of a 'doctrine’ but is in
truth little nmore than a political practice
whi ch i s conmonpl ace and i nevitable.

Odinarily, Mnisters form the governnenta
t eam all being appointed by the Prime
M nister fromone political party. A Cabinet
M nister deals with his own area of policy and
does not nornally have nuch to do wth the
area of other Mnisters. Certainly no Cabinet

Mnister would be likely to make public
statements whi ch inpugned
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on the work of another Mnister’s departnent.
On a few inportant issues, policy is

determ ned by the Cabinet after discussion
Col l ective responsibility neans that Cabinet
decisions bind all Cabinet M nisters, even if
they argued in the opposite direction in
Cabi net . But this is to say no nore than a
Cabinet Mnister ~who finds ~hinself in a
mnority nust either accept the majority view
or resign. The team nust not be weakened by
sone of its nenbers nmaking clear in public
that they disapprove of  the CGovernment’ s
policy. And obviously what is true for
Cabinet Mnisters is even nore true for other
Mnisters. |If they /do not |ike what the team
is doing, they nust either keep ‘quiet or
| eave" (page 60).
Dealing with the collective responsibility of the Council of
Mnisters to the Legislative Assenbly of the State, Sarkar
C. J., speaking for the Court said at page 405 as follows in
State of Jammu and Kashmr v. Bakshi Ghul am Mohamuad(1)
"Section 37 tal ks of collective responsibility
of Mnisters to the Legislative Assenbly.
That only neans that the Council of Mnisters

will have to stand or fall together, every
menber being responsi ble for the action of
any other."

From the above, it is crystal clear- that the doctrine of
collective responsibility on which M. Lal Narayan Si nha has
so heavily |leaned does not grant immunity to the  State
M nisters from being subjected to the provisions of the
Conmi ssions of Inquiry Act and the plaintiff can derive  no
help fromit.

If the Act is really a constitutional |aw as understood and
explained by emnent scholars, surely the Parlianent has

transgressed its limts in enacting such a |aw It is
axiomatic that the amendnent of the Constitution cannot be
all owed except as provided for in Article 368. There are

certain exceptions to it. Exanples of exceptions are very
few. Nunerous such exanpl es given by Wanchoo J., as he then
was, in CGolak Nath(2) case, at page 827, if we may say so
with great respect, are not quite accurate. The powers
given to a particular Legislature under any of the Entries
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in the respective Lists of the Seventh Schedule or by any
particular Article of the Constitution are ,of the sane kind
and quality; as for exanple, when Articles 10, 59(3) and
65(3) speak about a law to be nade by the Parlianent then it
is not conferring a power in the Parlianent to amend the
Consti tution. The power is an ordinary |egislative one.
But there are a few Articles in the catalogue given by
Wanchoo J., which enpower the Parlianent, in substance and
in effect, to amend a particular provision of t he
Constitution by an ordinary legislative procedure and that
necessitated an express provision to say that no such | aw as
af oresai d shal

(1) [21966] Suppl. S.C R 401.

Section 37 or the Constitution of Jamu and Kashm r
corresponds to Article 164 of the Constitution of India,

(2) [1967] 2 S.C R 762.
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be deened to be an anmendnent of the Constitution for the
pur poses of Article 368 vide, for exanple, Articles 4(2) and
169(3). '‘Although the | aw nade under clause (1) of Article 4
and clauses (1) and (2) of ‘Article 169 will be tantanmount to
an anendment of the Constitution, by a legal fiction clauses
(2) and (3) of the said Articles respectively provide that

such law shall not be deemed to be an  anendnent of the
Constitution and /the procedure prescribed by Article 368
will not be necessary to be foll owed.

A quotation from Hood Phillips’ Constitutional Law was given

to us by M. Sinhato say:
"The Constitutional” Law of a State is the |aw
relating to the constitutionof that State
(Page 1). The Constitution of a State is the
system of |aws, custons and convention which
define the conposition and powers of organs of
the State and regulate the relations @of the
various State organs to -one another and to the
private citizen.” (p. 4)
It is not necessary to multiply the quotations. In 'no sense
the inpugned law is a constitutional, |aw
M. Sinha also contended that an ordinary |aw cannot go
agai nst the basic schenme or the fundamental back-bone of the
Centre-State relationship as enshrined.in the Constitution.
He put his argunent in this respect in a very ingenious  way
because he felt difficulty in placing it in a direct ~manner
by saying that an ordinary |aw cannot violate the basic
structure of the Constitution. |In the case of Snt. Indira
Nehru Gandhi v. Shri Rai Narain(l) such an ar gunent
expressly rejected by this Court. We may rest content by
referring to a passage fromthe judgrment of  our |earned
br ot her Chandrachud J., at pages 669-670 which runs thus :
"The Constitutional anendrments nmay, ~on the
ratio of the Fundanmental Rights ‘case, be
tested on the anvil of basic structure. But
apart fromthe principle that a case is only
an authority for what it decides, it does not
logically follow fromthe najority judgnent in
the Fundanmental Rights case that ordinary
| egi sl ati on nmust al so answer the sane test as
a constitutional amendment. Odinary |aws
have to answer two tests for their validity
(1 ) The law nmust be within the |legislative
conpetence of the legislature as defined and
specified in Chapter 1, Part Xl of t he
Constitution and (2) it nust not of f end
agai nst the provisions of Articles 13 (1 ) and
(2) of the Constitution. ’'Basic structure’
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by the majority judgnent, is not a part of the
fundanental rights nor indeed a provision of
the Constitution. The theory of basic struc-
ture is woven out of the conspectus of the

Constitution and the anmending power is
subjected to it because it is a constituent
power . "The power to a nmend the fundanenta

instrument cannot carry with it the power to

destroy its essential features this, in brief,

is the arch of the theory

(1) [1976] 2 S.C.R 347.
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of basic structure. It is wholly out of place

in matters relating to the wvalidity of

ordi nary l'aws made under the Constitution."
The doctrine of "inplied prohibition", relied upon by M.
Sinha, 1lids repeatedly been rejected by the Courts in
Engl and, Australia and by this Court. There is a veritable
roll call 'of such cases. W may just refer to a few: \Wbb
and Qutrim (1) followed in The Amal gamated Society of
Engi neers-_and- The Adel ai de Steanship Conpany Limted and
ot hers(2) wherein at page 150-it has been stated

"The doctrine of "inplied prohibition" against

the exercise of a power once ascertained in

accordance with ordi nary rul es of

construction, was definitely rejected by the

Privy Council in Wbb v. Qutrim (1907) A C

81".
Ref erence nmay al so be made to The State of Victoria and The
Commonweal t h of Australia. (8) These and many earlier cases
of this Court were all considered and the -doctrine of
“inplied prohi bition’ was definitely rej ected by
over whel m ng majority in the case of H s Hol i ness
Kesavananda Bharati Sripadagal avaru v. State of Keral a, (4)
popul arly known as Fundanental Ri ghts case. W rmay | ust
refer to the observations of Palekar J., at page 608,
Dwi vedi J., at page 916 and Chandrachud J., at page 977. To
the sane effect is the view expressed by Ray J., as, he then
was, Khanna J., and others. The power granted to the
Central Legislature under Entry 45 of the Concurrent List is
clear and explicit | for passing a law of inquiry-in regard

to any of the matters in List Il. That being so, the power
cannot be curtailed on the doctri ne of "i'nplied
prohibition". As a matter of fact one had to search in vain

the basis for even applying this doctrine in this, case.
Wnes in his book "Legislative, Executive and Judicia
Powers in Australia," Fourth Edition has said at pages 12
and 13:
"The only way in which the Court could
determ ne whether the prescribed limts of
| egi sl ati ve power had been exceeded or not was
"by looking to the terns of the instrunent by
which, affirmatively, the legislative ' powers
were created, and by which negatively, they
are restricted. "
"The effects of the Engineers’ case upon
Commonweal th State relations are considered in
Chap. I X. VWhat is inmportant for present
purposes are the principles of interpretation
there laid down and acted upon ever since.
The rejection of the doctrines of mutual non-
interference and State reserved powers has had
a profound effect upon the Constitution
(1) (1907)A. C. 81.
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(2) 28 Commonweal th Law Reports, 129

(3) 122 Commonweal th Law Reports 353

(4) [1973] Suppl. S.CR 1.
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inevitably | eading to what Professor Sawer has
descri bed as an "expansive" interpretation of
federal powers. For it followed from the
principle t hat Dom ni on and Col oni a
Legislative powers are plenary (a principle
fromwhich the H gh Court has never devi ated)
and an interpretation of specific grants of
power read in their entirety without regard to

a reservation of all non-specified powers,
that the enunerated powers of the Commobnweal th
were to be read in their full sense subject

only to the prohibitions expressly or by
i mplication set upon themin the Constitution
itself. And the express provi si on for
supremacy of Conmmonwealth over State laws in-
the event of conflict conpleted the process;
as Dixon C. J. remarked in 1947, t he
Commonwealth is bound to be in the better
position, because it is a Governnent of
enunerat ed powers. "
There is, in our opinion, no justification for reading down
the provisions of the Act, viz. Sections 2 and 3, nor are
the said provisions ,constitutionally invalid on any
account .
It is not necessary for us to-discuss or deal wth any
detail the |last subm ssion made on behalf of the plaintiff.
It was a faint, weak and hesitant argunment to  escape the
Conmi ssion of Inquiry appointed by the Centre. The ' grounds
of mala tides, sonewhat vaguely and faintly alleged in the
pl aint, could not be and were not, pressed at the tinme of
the hearing of the suit. What was, however, argued for our
consideration was that the two inquiries-one set up by the
State earlier and the other appointed by the Centre |ater-
are alnost one and the same; they cannot be allowed to go
side by side. However the fact that the Comm ssion of
I nqui ry appointed by the Centre is for the purpose of making
an inquiry into the definite matter of public -inportance
within the nmeaning of Section 3(1) of the Act could not  be
and was not disputed. The only point debated was whether
anot her Comm ssion appointed by the Central Governnent to
inquire into the same matter for which a  Conmm ssion had
al ready been set up by the State Government is violative of
proviso (b) to section 3(1). But there is no substance in
this argunent. Firstly, the notification of the State
Government has not in ternms appointed any Comm ssion for
inquiry into the matters of alleged corruption, nepotism
favouritism and nal adm nistration of the Chief Mnister or
any other Mnister of the Government of Karnataka. The
items specified in clauses (I) to (XXXIl) are said ‘to be
"irregularities comritted or excess paynments made in certain
matters relating to contracts, grant of |and, allotnent  of
sites, purchase of furniture, disposal of food-grains etc.’
In none of those clauses it is mentioned as to who is said
to be responsible for the alleged irregularities or
mal adm ni strati on. There is no reference to any alleged
m sconduct, corruption or maladmnistration of the Chief
M nister or of any other Mnister. The last clause (XXXl I1)
is very vaguely and conveniently worded. It says-
"Who are the persons responsible for the |apses, if any,
regardi ng the aforesaid and to what extent ?"
138
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The terms of reference in the Notification issued by the
Centre is to inquire into the specific matters enunerated in
Annexure 1, none of Wiich is covered by the notification of
the State Government, as for exanple, item| of Annexure
reads thus
"\Whet her the Chi ef M ni st er practised
favouritismand nepotism by appointing his own
brother, Shri D. Konparaj Us, as a Director
of the’ Karnataka State Film |Industries
Devel opnent Corporation in place of Shri R J.
Rebel | o, Chiet Secretary to the Government, in
1974, and later as Director-in-Charge with the
powers to exercise all the powers of the
Managi ng Director.’
In regard to the specific matters in Annexure ||l there may
be found some comon matters which are the subject-matter of
inquiry by the State Government- but then, as we have al ready
stated,” in regard to the matters in Annexure Il the
notification in clear terms excludes ,any matter covered by
the notification of the Government of Karnataka dated 18th
May, 1977. The G over Conmi ssion, therefore, would be
conpetent to exclude such matters fromthe purview of its
inquiry.
KAI LASAM J.-This suit is filed by the State of Karnataka
against the Union of India through the Secretary to the
Governnment of India, and Shri A N Gover, Commi ssion of
Inquiry to inquire into charges of ~corruption, nepotism
favouritism and misuse of governnental power  against the
Chief Mnister and other Mnisters of the State of Karnataka
under Article 131 of the Constitution of India. The,
reliefs prayed for in the suit are
(a) to declare that "the notification No.
SO No. 365( E) dat ed May 23, 1977
constituting the Conmission of Inquiry in
purported exercise of powers under Section 3
of the Conmissions of Inquiry Act as illegal
ultra vires; and (unconstitutional ‘and not
aut hori sed by | aw,
(b) to declare that the provisions of the
Conmi ssions of Inquiry - Act, 1952 .do not
aut horise the Central Governnent to constitute
a Commission of Inquiry inregard to matters
falling exclusively within the sphere of the
State's legislative and executive power; or
(c) in the alternative, declare the said
provi sions of the Commi ssions of Inquiry Act
as ultra vires both the terns of t he
Constitution as well as the federal structure
inmplicit and accepted as inviolable  basic
feature of the Constitution;
(d) for a perpetual injunction restraining
the respondents fromacting or taking any
further steps in furtherance of the ‘noti-
fication No. S.O No. 365(E) dated 23rd . My,
1977.
The facts of the case briefly are : The Union Hone Mnister
addressed a comuni cation dated April 26, 1977 to the Chief
M nister of the State of Karnataka enclosing a copy of a
menor andum of allegations purporting to be submitted by
certain nenbers of the opposition party in the Karnataka
State Legislature seeking his coments thereon
139
The Chief Mnister of the State of Karnataka replied to the
Union Home Mnister on May 13, 1977 answering the various
al l egations and charges. The Chief Mnister of Karnataka
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al so questioned the powers of the Central Governnent to ask
for the comments of the State Governnent. On May 18, 1977
t he State Government by a notification appoi nt ed a
Commi ssion of Inquiry under section 3(1) of the Conmi ssions
of Inquiry Act, 1952 to inquire into various allegations and
irregularities specified in the notification. The Chi ef
Mnister also addressed a letter on May 18, 1977 to the
Uni on Home M nister informng himon the appoi ntment of the
Conmi ssion. On May 23, 1977 by a notification the Union of
India appointed another Conmission of |Inquiry for the
purpose of inquiring into charges of corruption, favouritism
and m suse of governnental power against the Chief Mnister
and other Mnisters of the State of Karnataka.

In this suit the action of the Union Governnent in
constituting a Comm ssion of Inquiry under section 3(1) is
challenged as illegal, ultra vires and unconstitutional

The contention of the State Governnent is that the Centra
CGovernment. has no jurisdiction or authority to constitute
the Commission of lnquiry in the exercise of its powers
under the Conmissions of Inquiry Act, 1952. The plaintiff
contended  that the inmpugned notification is destructive of
the federal structure of the Constitution and scheme of
di stribution of powers that the Constitution does not confer
any supervisory or disciplinary control by the Uni on
executive over the State Government or its Mnisters and
that the Constitution does not vest the Central Governnent
with any general supervisory or inquisitorial power over the
functioning of the State Governnents-within the respective
fields. As the matter in dispute affects the Iegal right of
the State it was submitted that a suit under Article 131 of
the Constitution is maintainable in the Suprene Court.

On  behalf of the 1st defendant, the Union of India, it was
averred that the suit by the State of Karnataka is not
mai ntai nable in as nmuch as the inpugned notification  dated
May 23, 1977 does not affect the plaintiff State. The
inquiry against the Chief Mnister and the other Mnisters
is against individuals and not against the State of
Kar nat aka. There bei ng no di spute between the Governnent of
India and the State, a prelimnary objection was taken that
the suit was not nmaintainable under Article 131 of the

Consti tution. The various pleas put forward by the
plaintiff were denied and it was subm tted that the inmpugned
notification was well wthin the powers of the Centra

CGovernment and that there had been no infringenent  or
interference with the State’s executive functions.

On the pleadings the foll owi ng issues were franed

1. I's the suit maintainabl e?

2. I's the inpugned notification ultra vires the powers’ of
the Central Government under section 3 of the Comm ssions of
Inquiry Act ?

3. If section 3 of the Commissions of Inquiry Act
authorises the Central CGovernnent to issue the inmpugned
notification. is the section itself unconstitutional?
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The main question involved in the suit is one of Centre-
State relationship and whether the inpugned notification is
within the powers of the Central Governnment under section 3
of the Comm ssions of Inquiry Act. Though certain
all egations are made in the plaint that the inpugned order
was mala fide it was not pressed during argunents. So also
the power of the State Governnent to appoint a comm ssion of
inquiry is not challenged. It is therefore not necessary to
go into the reasons which induced the State Government to
appoint a commission of inquiry. Before dealing with the
various contentions of the counsel on behalf of the State
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and the Central Governnent it is necessary to set out the
background and the relevant provisions of the Constitution
dealing with the Centre-State relationship and the scope of
the Commi ssions of Inquiry Act, 1952.

The British Crown assumed sovereignty over India from East
I ndi a Conpany in 1858 and the British Parlianment enacted the
first statute for the governance of India Act, 1858 (21 & 22
Vict., 106). The Act provided absolute inperial contro

wi t hout any popul ar participation in the admnistration of
the country. The powers of the Crown were exercised by the
Secretary of State for India assisted by a Council of
Menbers. Subsequently the Indian Councils Act, 1861, 1892
and 1909 were passed. Later on the Governnent of India Acts
1912 and 1915 were passed by the British Parliament.

The Government of |ndia Act, 1919, was the first step taken
by the British CGovernment for, increasing the association of
Indians in every branch of administration and the gradua

devel opnent of self governing institutions with a view to
progressive realisation of responsible governnment in British
I ndia.  The CGovernment of India Act, 1919 introduced for the
first tine dyarchy in the provinces. The central subjects
were exclusively kept ~under the control of the Centra

CGover nrrent . The provincial subjects were divided into
"transferred’ and 'reserved  subjects. Transferred
subjects were adnministered by the Governor with the aid of
M nisters while reserved subjects were admnistered by the
CGover nor and hi s Executi ve Counci | wi t hout any
responsibility to the Legislature. By Devol ution Rul es made
under the Government of India Act, 1919 a separation of the
subjects of adm nistration into Central and Provincial was
made. To sone extent the relation of central control over
the provinces was relaxed. Under the Act~ of 1919 the
provinces were delegates of the centre and the centra

| egi slature retained the power to legislate for the whol e of
I ndi a relating to any subject. The passing of t he
Government of India Act, 1935 introduced for the first time
a change in the fromof the Governnent i.e. the Governnent
which was unitary under the Governnment of India Act, 1919
gave way to a federation with the provinces and the /Indian
State as the units. Under the unitary systemthe provinces
were wunder the administrative as well as the legislative
control of the Central Governnment. The CGovernor-General” in
Council was the keystone of the whole constitutional edifice
and the, British Parliament discharged its responsibility
through the Secretary of State and the Governor-CGeneral in
Counci |

The intention of the Government of India Act. 1 35 was to
unite the provinces and the Indian States into a federation
under the Crown.
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The wunitary State was to be broken into a nunber of
aut ononour, provinces deriving their authority directly from
the Crown instead of fromthe Central Governnent and  then
buil ding themup into a federal structure in which both the
federal and provincial governnents Wuld get Powers directly
from the Crown. The basis of the change is the resunption
into the hands of the Crown all rights, authority and juris-
diction in or over the territories of the British India and
redi stribution of the powers between the Central Governnent

and the pr ovi nces. Though the f eder al structure
contenpl at ed under the Governnent of India Act, 1935 did not
cone into existence as the Indian States ,refused to, join

the federation, so far as the provinces were concerned it
took effect. The CGovernnent of India Act, 1935 divided
| egi slative powers between the Central and the provincia
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Legislatures and within "its defined sphere, the Provinces
were no | onger del egates of the Central Governnent but were
autonomous units of administration. The CGovernnent of India
assuned the role of the federal governnent. Wth regard, to
provincial governnents the executive authority of t he
provinces was exercised by the Governor on behalf of the
Crown and not ,is a subordinate of the Governor-General
with the advice of Mnisters responsible to the Legislature.
In the centre the executive authority was vested wth the
CGovernor General and with regard to reserved subjects,
def ence, external affairs, etc., the Governor CGeneral was to
act in his discretion, wth the help of counsel l ors
appoi nt ed by him w thout being responsible to the
Legi sl ature. CGovernor-Ceneral was to act on the advice of
the Council of Mnisters who were responsible, to the
Legislature with regard to subjects other than reserved
subj ects. The CGovernor Ceneral-was to act under the contro
and directions of the Secretary of State regarding his
speci al responsibilities. The Governnment of India Act, 1935
di stributed the powers between the federal |egislature and
the provincial governments by having (i) Federal List over
whi ch the Federal Legislature had exclusive powers of |egis-
lation; (ii) A Provincial List over which the Provincia
Legi sl ature had exclusive jurisdiction; and (i) A
Concurrent List over which both the Federal and Provincia
Legi sl atures bad conpetence. The 'Federal |law prevailed
over a Provincial lawif there was any repugnancy and the
residuary power of legislation under the 1935 Act vested
with t he CGover nor - Cener al . Under t he schene, t he
| egislative powers of  both the <central ~and provincia
| egi sl atures were subject to various linmtations and either
of themwas not a sovereign |legislature. Another feature of
the 1935 Act was that the Federal Court was set lip mainly
for determining the disputes between the wunits and the
federation. The separation of |egislative powers as
Feder al . Provi ncial and Concurrent Lists and the division
of powers between the centre and the provinces ‘and the
setting up of the Federal Court under the 1935 Act were al
adopted in the Constitution of India.

The | ndian I ndependence Act 1947 was passed as an interim
nmeasure before the coming into force of the Constitution.
The , object of the Indian | ndependence Act, 1947 as anended
by Adaptation Orders was to make provisions for an interim
Constitution until the Constituent Assenbly could draw up a
future Constitution. Indian Independence Act. 1947 altered
the constitutional position by declaring that with effect
from August 15, 1947 the suzerainty of the
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British Crown over the Indian States would | apse and /from
t hat dat e United Kingdom would cease to have any
responsibility in respect of the Governnent of t he
territories included in British India. The Centra
Legi slature of India ceased to exist from August 14, 1947.
The Constituent Assenmbly cane into existence for fram ng  of
t he Constitution and also functioned as the Centra
Legi sl ature of the Dominion. The new Constitution adopted
the bulk of the provisions of the Governnent of India Act,
1935. The provisions relating to distribution of powers
between the units and the centre were adopted and in fact
extended. The. constitution-makers gave up the unitary bias
and adopted detail ed provisions regarding the distribution
of powers and functions between the Union and the States in
all aspects of their administrative and other activities.
Inter-state relations, co-ordination and adjudication of
di sputes anpbngst the States were al so provided for.
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The Indian Constitution cannot be described as a federa
Constitution as the Indian Federation is not a result of an
agreenment by various States and the territorial integrity of
the States is not guaranteed as the territories of the
States can be changed or a State conpletely abolished under
Article 4 of the Constitution. But it has to be borne in
mnd that after the |apse of paranmountly of the British
Crown, the Indian States which acceded to the Dominion of
India were brought wthin the wunion envisaged by the
Constitution. The Indian States which acceded to the
Dom nion were brought under the federal systemon the same
footing as other Units of the Federation, nanmely the
Pr ovi nces. The position of the States in the Constitution
is in several respects subordinate to the Central Governnent
in that the formation of the federation was not as a result
of any treaty between the States and the federation, and
that the State may be reforned or altogether elininated
under Art. 4 of the Constitution. Though the Constitution
di vides executive power between the Union and the States,
the States, are bound to execute certain directions of the
Uni on. The executive power regarding the |laws made by the
Union hi the Concurrent subjects will be exercised by the
States unless the Parliament direct% otherwise and as
regards the Union  subjects the Union may delegate its
executive functions to a State either by legislation by
Parlianment or by consent of the State Governnment. It is a
duty of the State to execute the Union law and the executive
power of the State nust be exerci sed in such manner as not
to interfere with the executive power of the union and the
State shall be under the direction of the _union . regarding
the Union laws. The failure of the State to carry out the
directions of the Union would enpower the Union to supersede
the State Governnent by assuming to itself the powers of the

State Government. These features nmake the Constitution
strictly not a federal constitution. 1t has been variously
called as quasi-federal or federal in structure or  federa
system with a strong central (bias. But whet her the
Constitution is recogni sed as federal or not the position of
the States is distinctly recognised. Under Art.” | of the

Constitution of |India, India shall be a Union of ~States.
Wthout States there can be no Union.  Historically as the
Princely Indian States joined the Union —and for other
reasons the State as an entity was recognised. The,
,Constitution is the source of power for the Union as well
as the States.
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Wi | e under the Government of India Act, 1935 the source of
power for the Federal and the Provincial Governnent was. the
Crown, under the Constitution of India, the source of = power

for the States as well as the Union is the Constitution. In
its own fieldi.e. as regards the power conferred  on the
State, it is supreme so also the Central, Governnent. But

in determining what are the powers of the Union and the
State one has to look into the Constitution and nowhere
el se. The States are not the delegates of the Centra
CGovernment and the , Central Governnent cannot exercise any
power over the State which is not provided for in the
Constitution.

Part V of the Constitution deals with the Union. Chapt er
deals with the Executive, Chapter 11 wth Parlianent,
Chapter 11l with Legislative Powers of the President,
Chapter |V the Union Judiciary :and Chapter V with the
Conptroller and Auditor-GCeneral of India. Part VI of the
Constitution deals with the States. Chapter | is GCeneral,
Chapter 11 deals with the Executive, Ch. 1Il with the State
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Legi sl ature. Ch. IV with legislative Power of the
CGovernor, Ch. V with the H gh Courts in the States and Ch.
VI with Subordinate Courts. Part Xl deals with t he

Rel ati ons between the Union and the States. ,Ch. | of Part
Xl deals wth Legislative Relations and distribution of
Legislative Powers while Ch. 11 deals with Administrative
Rel ati ons ’'between the Union and the States. A few of the
Articles in these ,Chapters will be referred to in detai

| ater. But it is sufficient at this stage to note that

while Part V is assigned to the Union executive and Part VI
to the, States, Part Xl deals with the Relations between the
Union and the States. The distribution of powers between
the Union and the States can be discerned fromthe various

provisions of the Constitution. A nmachinery is al so
provi ded for, for settling their di sput es in t he
Constitution. In the distribution of powers it is clear

there is strong tilt infavour-of the Union. According to
the Constitution, the Union can assune powers of the State
Government by taking over the State Adm nistration under
certai n contingencies provided for in the Constitution. But
the Union_  CGovernnment cannot clai many power which is not
vested in it under the provisions of the Constitution

There is no overriding power with the Union Governnent. It
cannot deal with the State Government as its delegate, for
the source of power for the Union as well as the State, is
the Constitution and the Union Governnent cannot claim any
power s over the State which are  not found in t he

Constitution.

The nature of our Constitution-has been discussed by the
Supreme Court in a few decisions which may be referred to at
this stage. In Atiabari Tea Co. Ltd. v. The State of Assam
& O hers, (1) Gj endragadkar J. as he then was, in construing
Art. 301 observed : "W nust adopt a realistic approach and
bear in mnd the essential features of the separation of
powers on which our Constitution rests. It is a federa
constitution which we are interpreting, and so that i npact
of Art. 301 nmust be judged accordingly". The matter was
dealt with by S K. Das J. in the Autonobile Transport
(Rajasthan) Ltd v. The

(1) [1961] 1 S.C. R 809.

(2) [1963] 1 S.C.R 491
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State of Rajasthan and Others.(2) The | earned Judge  after
tracing the history of the Indian Constitution observed
"The evolution of afederal structure or ~a quasi-federa
structure necessarily involved, in the context ~of the
conditions then prevailing, a distribution of powers and a
basic part of our Constitution relates to that  distribution
with the three legislative lists in the Seventh Schedule.
The Constitution itself says by Art. | that India 'is a
Union of States and in interpreting. the Constitution one
must keep in view the essential structure of a federal or
guasi -federal Constitution, nanely, that the units of the
Uni on have al so certain powers as has the Union itself." The
| earned’ Judge further observed : "In evolving an integrated
policy on this subject our Constitution-nmakers seemto have
kept in mnd three nmain, considerations which my be broadly
stated thus : first, in the larger interests of India there
must be free flow of trade, conmerce and intercourse, both
inter-State and intra-State; second, the regional interests.
nmust not be ignored altogether; and third, there nust be a
power of’ intervention by the Union in any case of crisis to
deal with particular problens that may arise in any part of
India." rhe learned Judge concluded : "Therefore, in
interpreting the relevant articles in PartXlll we must have




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 138 of 161

regard to the general schene of the Constitution of India
with special reference to Part |IIl (Fundanental Rights),
Part XIl (Finance, Property etc. containing Arts. 276 and
286) and their inter-relation to Part Xl Il in the context of
a federal or quasi-federal constitution in which the States
have certain powers including the power to raise revenues

for their purposes by taxation." The decision, is clear
authority for the proposition that the essential structure
of Indian Government is of federal or guasi - f eder a

character, the units havingal so certain powers as the Union
itself.

On this aspect the learned Solicitor-General very strongly
relied on certain passages in State of Wst Bengal v. Union
of India,, (1) inthe Majority judgnent delivered by Sinha
C. J. Referring to Art. 4of the Constitution which enpowers
the Parliament by legislation to alter the territory of the
State or abolish it altogether Sinha C. J. observed : "Wen
the Parlianment is invested with authority to alter the
boundaries of any State and to dimnish its areas so as to
even destroy a State with all its power and authority, it
would be difficult to hold that the Parlianment which is
conpetent to destroy ~a State is, on account of some
assunption as to absolute sovereignty of the St ate,
i nconmpetent effectively to acquire by legislation designed
for that purpose’ the property owed by the State for
CGovernnental purposes."” The | earned Chief Justice, further
observed that "Even if the, Constitution were heldto be

a federal and the States regarded qua the Uni onas sovereign
the power of the Union to legislate in respect of the
property Situate in the State would remain
unrestricted." The Court was, considering an Act passed by
the, Parlianent, the Coal Bearing Areas (Acquisition and
Devel opnent) Act, 1957, enabling the Union of India to
acquire certain coal bearing areas in the State of West
Bengal. The State filed a suit contending that the Act did
not apply to lands vested in or owned by the State and that
if it applied to such | ands the-

(1) (1964] 1 S.C. R 371.
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Act was beyond the | egislative conpetence of the Parlianent.
The, decision as far as it holds that even if the
Constitution were held to be a federal Constitution and the
States regarded qua the Union as sovereign, the power of the
Union to legislate in respect of the property would renain
unrestricted, may be right as falling within power of the

Parliament under Entry 42, List Ill aid Entries 52 and 54 of
List 1. But with very great respect the observation that
"t he Constitution of India is not truly Federal in
character .... that only those powers which are concerned
with the regulation of |ocal Problens are vested in the
States" is not in accordance with the decisions -of this

Court in Atiabari Tea Co. Ltd. v. The State of Assam &
O hers (supra) and the Autonobile Transport (Rajasthan) Ltd.
vs. the State of Rajasthan and Others (supra) which is a
decision of a Bench of seven Judges of this Court. The
observation of the Court that fromthe powers conferred on
the Parlianment wunder Art. 4 it cannot be held that it is
i nconpetent for the Parlianent to acquire by |egislation
the, property owned by the States on the theory of the
absol ute sovereignty of the, States, cannot be understood as
having laid dowmn that the States have no sovereignty even in
their own sphere or that Parlianent has any overriding or
superveni ng powers. The observation of Subba Rao

J. as he then was in the dissenting judgnent that the
I ndi an Constitution accepts the federal concept and
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distributes the sovereign powers between the coordinate
constitutional entities, nanely, the Union and the States
and that this concept inplies that one cannot encroach upon
the Governnmental functions or instrunentalities of the
other, unless the Constitution expressly provides for such
interference, is in accordance with the. accepted view of
this Court. It is unfortunate that the earlier decisions of
this Court in Atiabari Tea Co. Ltd. v. The State of Assam
and Others and the Autonobile Transport (Rajasthan) Ltd. v.
The State of Rajasthan and Ot hers were not brought to the
notice of the Court. In Special Reference No. 1 of 1964(1),
dealing with the Centre-State relationship this Court
observed
"Qur Legislatures have wundoubtedly plenary
powers, but these powers are controlled by the
basi ¢ concepts  of the witten Constitution
itself and can be exercised wthin t he
| egi sl ati ve fields allotted to their
jurisdiction by "the three Lists under the
Seventh Schedul e; but beyond the Lists, the
Legi sl atures-cannot travel. They can no doubt
exercise their plenary legislative authority
and di schar ge
their ~legislative functions by virtue of the
powers conferred on them by the relevant
provi siions of the Constitution; but the basis
of the power is the Constitution itself.
Besi des, the legislative supremacy of our

Legi sl'atures i ncluding the Parlianent is
normal Iy ~controlled by the  provisions con-
tained in part-11l of the Constitution. | f

the Legislatures step beyond the |egislative
fields assigned to them or acting wthin
their respective fields, they trespass on the
fundanental rights of the citizens in a manner

not justified by the, relevant articles
dealing with the (said fundanental ' rights,
their legislative actions are, liable to be

struck down by courts
(1) [1965] 1 S.C. R 413.
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in India. Therefore, it is necessary to
remenber that though our Legislatures have
pl enary powers, they function wthin t he
l[imts prescribed by the material and relevant
provi sions of the Constitution.™
It was further observed:
"In a denmpcratic country governed by a witten
Constitution, it is the Constitution which is
suprene and sovereign. It is no doubt/ true
that the Constitution itself can be; - anended
by the Parlianent, but that is possi bl e
because Art. 368 of the Constitution ‘itself
makes a provision in that behalf and the
amendnments of the Constitution can be validly
nade only by fol |l owi ng t he procedure
prescribed by the said article. That shows
that even when the Parliament purports to
amend the Constitution, it has to conmply wth
the relevant mandate of the Constitution
itself."
The political _devel opnent of British India took the form of
dismantling a unitary Constitution and introducing a federa
schene through Devolution Rules and the Government of India
Act, 1935. Qur Constitution accepted a federal scheme though
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limted in extent having regard to the regional interests,
resources, |anguage and other diversities existing in the

vast subcontinent. These facts have been taken into account
by the Constitution-makers and a limted federalismwas made
a part of the Constitution by Art. 1 itself providing that
India shall be a Union of States. Effect is givento this
intention by separation of the Lists and by providing
| egi sl ative and executive power to the Union and the States
in separate chapters of the Constitution. This principle
has been accepted by the- Suprene Court in the decisions in
Atiabari Tea Co. Ltd. V. The State of Assam & Ohers and
"the Autonobile Transport (Rajasthan) Ltd. v. The State of
Raj asthan and Others cited earlier. The observations made
in the West Bengal case (supra) which have been referred to
already are not in conformty with the otherwi se consistent
view of the Suprene Court that the Constitution is suprene
and that the Union-as well as the States will have to trace
their powers fromthe provisions of the Constitution and
that the Union is not suprenme and the States are not acting
as del egates of the Union.

It may be useful to refer to the views expressed by the
Supreme Court in the Kesavananda (1) and El ection (2) cases
on this subject. The question that arose in those cases was
how far the Constitution could be anended. |In Kesavananda
case, the mpjority /'was of the view that the basic structure
of the Constitution cannot be amended.” The Election case
proceeded on the basis of Kesavananda's case that the basic
structure could not be anended. The learned counsel for the
plaintiff M. Lal Narain Sinha nade it very clear that he is
not inviting the Court to find any undefined basic structure
but is confining his argunments to point out that the federa
structure in the limted sense is an integral part " of the
Constitution and that the Union Governnent is not  suprene
and it has no power apart fromwhat is found

(1) [21973] Supp. S.CR 1.

(2) [1976] 2 S.C.R 347.
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in the Constitution. |n Kesavananda case it was held by the
majority that Art. 368 does not enable the Parlianent to
alter the basic structure or the franmework of the
Constitution. Chief Justice Sikri in discussing as to what
is the basic structure of the Constitution held that it
consisted of (1) Supremacy of the Constitution, (2) Repub-
lican and denocratic form of Governnment, (3) Secul ar
character of the Constitution, (4) Separation of _powers
between |egislatures, executive and judiciary , ~and (5)
Federal character of the Constitution. For the purposes of
the present discussion it is unnecessary to go into. the
guestion as. to whether the federal structure as found in
the Constitution could be amended or not as it is sufficient
to note that it is recognised that the States do constitute
an i ntegral part of the Constitution havi ng their
| egislative and executive powers and that these powers
cannot be interfered with by the Union Government unless in
accordance with the provisions of the Constitution.

Before dealing with the position of the States in the

Constitution, it has to be bornein mnd that in the
di stribution of powers between the Union and the States
there is a strong bias in favour of the Union. 1In the event

of an Emergency the federal CGovernnent can convert itself
into a unitary one. The Union Governnment can supersede the
state Government which refused to carry out its directions
as are authorised under Art. 365 of the Constitution. Wile
the Union Government is given powers to give directions in
certain specified matters under Articles 256 and 257, when a
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Procl amati on of Emergency is made under Art. 352, the power
of the Union executive to give directions to the State
Government wll extend to any matter and the |legislative
power of the Union Parlianent. will extend to matters, in
the State List under Art. 250. There are provisions in the
Constitution conferring w der powers on the Union in case of
Fi nanci al Enmergency. The executive authority of the Union
beconmes enlarged enabling the Union to give directions to
t he State requiring financial discipline. The Uni on
Parliament can assume the legislative powers over any
subject included in the State List by a Resolution under
Art.249 if such legislation is necessary in the nationa
interest. \Wenever the State CGovernnent cannot be, carried
out in accordance with the provisions of the Constitution
the President is enpowered to take over and the Union can
assune the executive and.  Legislative powers of the State
under Art. 356. Though there is a division of powers
between the Union and the States there is provision for
control by the Union Governnment both over the adm nistration
and | egislation of the State.” These are provided for under
Art. 201 which enpowers the President to disallow any State
Legislation which is reserved for his consent. A duty is
cast upon the States by the Constitution under Arts. 256 and
257 to execute the Unionlaws. The executive power of every

State shall be so exercised as not to interfere with the
executive power of the Union and that in these matters the
States shall be under the directions of the  Union. These

powers are specifically mentioned in the Constitution and it
is not disputed that the Union Government can exercise them
The question that arises for consideration is whether the
Uni on Government can order an-inquiry into the ~Governnenta
functions of the State which is not specifically conferred
on the Union by the
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Consti tution. Ile prelimnary objection of the Uni on
Government that it is not the State but only the Government
of the State or the Mnisters that are aggrieved wll be
dealt wth in due course. The position of the States is
indicated in Art. | which declares that India shall be a
Union of States and the States and the territories thereof
shall be as specified in the First Schedule and the

territory of India shall conprise the territories of the
States, the Union territories and such other territories as
may be acquired. Part VI of the Constitution deals withthe
States. Art. 154(1) vests the executive power of the ~State
in the Governor and provides that it shall be exercised by
him either directly or through officers subordinate to him
in accordancewith the Constitution. Art. 162 provides . that
subj ect to the provisions of the Constitution the executive
power of the State shall extendto the natters with respect
to which the Legislature of the State has power -to nake
laws. There is a proviso to Art. 162 which provides that in
any matter with respect to which the Legislature of a State-
and Parliament have power to nmake | aws, the executive powers
of the State shall be subject to, and limted by, the
executive power expressly conferred by this Constitution or
by any | aw nmade by Parliament upon the Union or authorities
thereof. Art. 163 provides that the-re-, shall be a Counci

of Mnisters with the Chief Mnister at the head to aid and
advise the GCovernor in the exercise of his functions.
except. in so far as he is by or under this Constitution
required to exercisehis functions or any of them in his
discretion wunder Art. 164 the Chief Mnister shall be
appoi nted by the Governor and the other Mnisters shall be
appoi nted by the Governor on the advice of the Chief Mnis-
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ter. It further provides that the Mnisters shall hold
office during the pleasure of the Governor and the Counci

of Mnisters shall. be collectively responsible to the
Legi sl ative Assenbly of the StateChapter |1l deals with the
State Legislature. Art. 168 relates to constitution of
legislatures in the States. This Chapter confers executive
powers of the State in the Governor who shall exercise it

with the aid and advice of the Council of Mnisters with the
Chief Mnister at the head. It is also provided that the
executive power of the State shall extend to matters wth
respect to which the legislature of the State has power to
make |aws. So far as the executive and | egislative power of
the State is concerned it is absolute subject only to the
other provisions of the Constitution Part X of t he
Constitution deals with rel ati ons between the Union and the
states : Ch. | with legislative relations and Ch. Il wth
admi ni strative rel ati ons between the Union and’ the States.
The schene for the distribution of |egislative power between
the Union and the States has been taken over from the
Governnment of India Act, 1935 and Arts. 245 and 246 nore or
| ess reproduce sections 99 and 100 of the 1935 Act. Article
245 (1) provides "Subject ‘to the provisions of this
Constitution, Parlianment nmay nmake | aws ?or the whole or any
part of the territory of India, and the Legislature of a
State may make | aws for the whole or any part of the State".
Art. 246 confers on the Parlianent the exclusive power to
nmake | aws with respect to, any of the matters enunerated in

List | of the Seventh Schedule. The Legislature of the
State has exclusive power to, make laws for the State in
respect of any matters enunerated in List 11 i.e. State

List. The Parliament and the Legislature of the State shal
have power tonake |aws with respect to any matter enunerated
inList Ill i.e. Con--
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current List. It is inportant-to note that the, powers
conferred under Articles 245 and 246 are subject to the
provi sions of the Constitution.  Therefore the | aws nade by
a Legislature nmay not be valid for either lack of
jurisdiction in respect of the subject natter or on the
ground that they violate the provisions of the Constitution
The residuary power of legislationis conferred on the
Parliament under Art. 248 which provides that the Parlianent
has exclusive power to make any law with respect to any
matter not enunmerated in the concurrent List or in the State
Li st. Under Art. 246 (1) and (2) and Art. 254 (1) when a
State lawis in conflict with the State |aw or repugnant to
Union |aw which Parlianent is conpetent to enact the Union

law shall prevail and the State | aw shall be void to the
extent of repugnancy. But an attenpt should be made to see
whet her the conflict could be avoided by construction. If a
reconciliation is inpossible only then the federal @ power
should prevail. Article 248(1) and Entry 97 in List | of

the Seventh Schedul e nake it clear that the residuary . power
is with the Parlianment and when a matter sought to  be
legislated is not included in List Il or List 11l -the
Parlianment has power to nake laws with respect to that
matter or tax. But function of the Lists is not to confer
power s on the Legislature. They only denarcate the
legislative field. The Federal Court, in The GCovernor-
CGeneral in Council v. The Ral eigh Investnment Co. (1) observed
that "the purpose of the List was not to create or confer
power but only to distribute to federal and provincia
| egi sl atures the powers which had been conferred by ss. 99
and 1 00 of the Act".Wile approving the observations of

the Federal Court in Union oflndia v. ff. S. Dhillon
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(2) the mpjority for whom Chi ef Justice Sikrispoke held

that "It (Art. 248) is franed in t he wi dest possi bl e

terns.On its terns the only question to be asked is

is the mtter soughtto be legislated included in List

Il or in List Ill or is the tax sought to be levied

mentioned in List Il or in List Il No question has to be

asked about List I. If the answer is in the negative, then

it follows that Parlianment has power to nake laws with
respect to that matter or tax." But this observation does
not decide the question whether the residuary |egislative
power of the Union includes a right to direct inquiry into
the governmental functions of the State for as laid dowmn by
the Federal Court in the Governor-General in Council v. The
Ral ei gh I nvestnent Co. the purpose of the Lists is not to
create or confer powers and the powers conferred under
Articles 245 and 246 are subject to the provisions of the
Constitution. As there is no provision in the Constitution
conferring on the Union the power to supervise the
governnmental functions of the State the reference to the
Lists will not solve the problem

The crux of the, controversy is while the, Karnataka State
woul d contend that relation between the Union and the States
is a subject matter of the Constitution and is not a subject
covered by any of the three Lists, the contention on behalf
of the Union CGovernment is that the notification does not
contravene any of/ the specific provisi ons of t he
Constitution and as such the |egislative conpetence of the
Uni on cannot be questioned. Wile onbehalf of the State of
Karnataka it is submitted that the power to inquire into the
conduct of a Mnister

(1) [21944] | .CR 229, 26 1

(2) [1972] 2 S.C. R 33.
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who is responsible to the Legislatureis only wth the
Legi sl ature of the, State, the submi ssion on behalf of the
Union is that the power of the Union is not specifically
taken away by any of the provisions of the Constitution and
therefore the contenplated inquiry.is within the conpetence
of the powers, of the Union. According to the Solicitor
CGeneral, the right question to ask is "Does the |I|egislation
provide for some mtter which runs counter to or is
inconsistent wth or brings about a change in the existing
provisions of the Constitution in such manner that the
original and the anmended provisions are different -and

inconsistent ?" If it does so then it can be regarded as
amendnment howsoever it may be brought ‘about i.e. by
addition, wvariation or repeal. At the, sane tine mare

enactment of provisions which are not in  any manner
qualitatively inconsistent with the existing provisions of
t he Constitution but deal wth certain aspects of
legislative topics or a Constitutional subject, “does not
postul ate exerci se of constituent power for amendnent of the
Consti tution. In support of his contention that unless an
express provision of the Constitution is contravened the |l aw
can not be questioned on the ground of inplied prohibition
the learned counsel relied on Wbb v. Qutrim(1l) The
guestion that arose for decision by the Privy Council in
that case was whether the respondent, an officer of the
Austral ian Commonweal th, resident in Victoria and receiving
his official salary in that State, is liable to be assessed
in respect thereof for incone tax inposed by an Act of the
Victorian Legislature. It was not contended before the
Court that the restriction on the powersof the Victoria
Constitution is enacted by any express provision of the
Commonweal th Constitution Act but was argued that inasnuch
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as the inposition of an incone-tax mght interfere with the
free exercise of the |legislative or executive power of the
Commonweal th, Such interference must be inpliedly forbidden
by the Constitution of the Commonweal th, although no such
express prohibition can be found therein. The Court held
"The enactnments to which attention has been directed do not
seem to leave any roomfor inplied prohibition." It was
further held that "It is inmpossible to suppose that the
guestion now in debate was left to be decided upon an
inmplied prohibition when the power to enact |aws upon any
subj ect what soever was before the Legislature.” The basic
principles of construction of the Constitution are |laid down
by Lord Selbourne in Rv. Burah (2) which is accepted and
applied by Earl LorebumL. C in Attorney-Ceneral for the
Province of Ontario and Others v. Attorney General for the
Doni ni on of 'Canada and another. (3) The rule laid down in R
v. Burah is that "when a question arises whether the
prescribed limts have been exceeded the only way in which
it can be done is by looking into the terns of the
instrunment by which affirmatively the |egislative powers
were created and by which negatively they are restricted.
If what has been done is legislation within the genera
scope ,of the affirmative words which give the power and if
it violates no express, condition or restriction by which
that power is limted, it is not for any court of justice to
inquire, further, or to enlarge constructively

(1) [1907] A .C 81.

(2) [1878] 3 A.C 889.

(3) [1912] A C 571 at 583.
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those conditions and restrictions”". 1In 1912 A- C.. 571 it
was held that "if the text is explicit” the text is

conclusive, alike in what it directs and what it forbids.
When the text is anbigious, as, for exanple. when the ' words
establishing two nutually exclusive jurisdictions are, wide
enough to bring a particular power within either, recourse
must be had to the context and scheme of the Act." The
decision of the Australian Hi gh Court in The Amal ganated
Soci ety of Engineers v. The Adel ai de Steanshi p Conpany Ltd.
and Ohers, (1) in which it was held that the doctrine of
inplied prohibition against, the exercise of power once
ascertained in accordance wth ordinary rules of cons-
truction was rejected by the Privy Council in Wbb w:
Qutrim

The decision in The State of Victoria v. The Commpn-wealth
of Australia (3) was referred to but as that ~decision
reiterates the principles laid down in R v. Burah (4) it is
not necessary to refer toit. The principle llaid down is
that if what has been done is legislation within the genera
words which give the power and if it violates no - express
condition or restriction by which that power is  limted,
then it is not for the court of justice to inquire ‘but it
cannot be understood as meaning that the word 'express’ does
not exclude what is necessarily inplied. In Liyanage v. R(5)
the Privy Council while interpreting the Constitution  of
Ceylon held that the Constitution did not expressly vest the
judicial power exclusively in the judiciary but, that fact
was not decisive as the schene of the Constitution
particularly the provisions relating to the judiciary viewed
inthe light of the fact that the judicial power had always
been vested in courts, held that the judicial power vested
exclusively in the judiciary. To the sanme effect is the
decision of this Court in The State of Wst Bengal V.
Nri pendra Nath Bagchi (6). The question that arose in that
case was whether the inquiry ordered by the Governnent and
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conducted by an Executive Oficer of the Governnent against
a District and Sessions Judge contravened the provision-, of
Article 235 of the Constitution which vests in the High
Court the control over the District Court and the courts
subordinate thereto. The Court construed the word ’control

used in Article 235 as including disciplinary control or
jurisdiction over District Judges. Relying on the history
which lay behind the enactnent of these articles the Court
came to the conclusion that '"control’ was vested in the Hi gh
Court to effectuate a purpose, namely, the securing of the
i ndependence of the subordinate judiciary and wunless it

i ncl uded disciplinary control as well, the very object would
be frustrated. It also took into account the fact that the
word 'control’ is acconpanied by the word 'vest’ which is a

strong word which showed that the Hi gh Court is nade the
sol e custodi an of the control over the judiciary. The Court
observed : "This aid to construction (the history which lies
behi nd the enactnent) is adm ssible because to find out the
neaning of alaw, recourse may legitimately be bad to the
prior state of the law, the evil sought to be renmpbved and
the process by which the I'aw was evol ved." Though there is

no
(1) 28 CL.R 129.

(2) [1907] A .C 81,

(3) 122 C.L.R 353.

(4) Supra.

(5)[1967] A.C. 259.

(6)[1966] 1 S.C R 771
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express provision in the Article conferring the disciplinary
control and jurisdiction over the District judge it was
inmplied from the wording of the Article. Readi ng the
decision of the Privy Council in Liyanage v. R (Supra) and
the decision of this Court in the State of Wst Bengal V.
Nri pendra Nath Bagchi (Supra), the word ’'express’ in R v.
Burah (Supra) should be construed as including what is
necessarily inplied. Taking into account the history and
the scheme of the Constitution the safeguards in the
Constitution regarding the States have necessarily 'to be
implied, though it is conceded on behalf of the State of
Karnataka that no particular provision of the Constitution
has been expressly nodified, anmended or altered.

The extent of the executive power of the Union is found in
Art. 73 and that of the State is given in Art. 162.- In Part
X, Chapter Il, which deals wth the admi ni strative
rel ati ons between the Union and the States Articles 256 and
257 list the obligations of the States and the ~Union and
control of the Union over the States in certain cases.
Article 256 provides that the executive power of every State
shal |l be so exercised as to ensure conpliance with the |aws
made by Parlianment and any existing | aws which apply in that
State, and the executive power of the Union shall extend to
the giving of such directions to a State as nmay appear to
the Governnent of India to be necessary for that purpose.
Under this Article it is obligatory on every State to  so
exercise its executive power as to ensure the conpliance
with the |aws made by the Parlianent and the executive power
of the Union shall extend to giving such instructions to the
State as are necessary for that purpose. Article 257(1)
provi des that the executive power of every State shall be so
exerci sed as not to inpede or prejudice the exercise of the
executive power of the Union, and the executive power of the
Union shall extend to the giving of such directions to a
State as may appear to the Government of India to be
necessary for that purpose. Sub-article (2) extends the
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power of the Union to giving directions as to the
construction and naintenance of means of comunication
declared in the direction to be of national or nilitary
i mportance sub-article (3) extends the power of the Union to
the giving of directions to a State as to the nmeasures to to
be taken for the protection of the railways wthin the
State. By 42nd Anendnent to the Constitution Art. 257A was
i ntroduced by which Governnent of India is enmpowered to
depl oy any arnmed force of Union or any other force subject
to the control of the Union for dealing with any grave
situation of law and order in any State. Sub-article (2) of
Article 257A provides that any Armed Force or other force or
any contingent or unit thereof replayed under clause (1) in
any State shall act in accordance with such directions as
the Governnent of |India may issue and shall not, save
ot herwi se provided in such directions, be subject to the
superintendence or control of the State Government or any
of ficer~ or authority subordinate to the State Governnent.
No reliance was placed by the, Governnment of India on any of
its inherent or overriding powers. Except in cases referred
to in articles 256 and 257 and 257A, the Constitution does
not provide for the Uni on Government to give any directions
to the State Governnent. Though under Article 355 it shal
be the duty of the Union to protect every State against
external aggression and internal disturbance, it was thought
a constitutional amendnent was necessary to enable the CGovt.
of India to depl oy
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arnmed forces to deal with grave situation of |aw and order
As there is no specific Article in the Constitution enabling
the Union Governnent —to cause an inquiry i'nto the
governmental functions of the State the power cannot be
assuned by ordinary |egislation but resort nust be bad to a
constitutional amendment.

In 1. C. CGolak Nath & Ors. vs. ~State of Punjab & Anr., (1)
Wanchoo J. has stated "The Constitution is the fundamenta
| aw and no | aw passed under nere legislative power conferred
by t he Constitution can affect any change in the
Constitution unless there is an express power to-that effect
given in the Constitution itself. But Subject to such
express power given by the Constitution itself, the
fundanental |aw, nanely the Constitution, cannot be changed
by a | aw passed under the |l egislative provisions contained
in the Constitution as an legislative Acts passed under the
power conferred by the Constitution nmust ~conform to the
Constitution. There are a nunber of articles~in the
Constitution which expressly provide for anendnent by | aw,
as for exanmple, 3, 4, 10, 59(3), 65(3), 73(2), 97, 98(3),
106, 120(2), 135, 137, 142(1), 146(2), 148(3), . 149, /169,
171(2), 186, 187(3), 189(3), 194(3), 195, 210(2),  221(2),
225, 229(2), 239(1), 241(3), 283(1) and (2), 285(2), 287,
300(1), 313, 345, 373, sch. V. cl. 7 and Sch. VI, cl. 21".
Art. 2 enables the Parliament by lawto admit into the
Uni on, or establish, new States on such terns l-and
conditions as it thinks fit and Art. 3 enables t he
Parliament by law to formnew States and alteration of the
areas or boundaries of any State and the names of the
existing States. Article 4 provides that |aws made under
Articles 2 and 3 shall contain such pro-visions for the
amendment of the First Schedul e and the Fourth Schedul e-as
may be necessary to give effect to the provisions of the | aw
and may also contain such supplenental, incidental and
consequential provisions as Parlianent may deem necessary.
Sub-article (2) of Art. 4 provides that no such law as
aforesaid shall be deened to, be an anmendnment of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 147 of 161

Constitution for the purposes of Article 368. So also Art.
169(1) enables the Parlianent by lawto provide for the
abolition of the Legislative Council of a State and Sub-
article (3) provides that no such | aw as aforesaid shall be
deemred to be an anendnent of the Constitution for the
purposes of Article 368. Simlar provisions are found in
Schedule V, cl. 7 and Schedule VI, cl. 21 where the | aw nmade
by Parlianent is deened not to be an anmendnent of the
Constitution for the purposes of Art. 368. So far as the
other Articles mentioned above are concerned the Articles
thenselves enable the Parliament to make law for the
purposes nentioned in the various Articles. Regarding the
Articles in which no- power is conferred on the Parlianment
to nmke | aws, Parlianent cannot add to the Constitution by
ordi nary | aw nmaki ng process.

The Union CGovernment relied on Entry 94 in List | and Entry
45 in List Ill inthe Seventh Schedul e as empowering it to
enact the Conm ssions of Inquiry Act, 1952, and to issue the
i mpugned notification. Entry 94 in List | runs as follows :
"94, Inquiries, surveys and statistics for the Purpose of
any of the matters in this List."

(1) 11967] 2 S.C.R 762.
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Entry 45 in List I1), Concurrent List, is as follows :

"45, Inquiries and statistics for the purposes of any of
the matters specified in List Il or List III."

As Entry 94 in List | is confined tomatters in List | the
| earned Solicitor General rightly did not rely on that Entry
but relied mainly on. Entry 45 in List 1I11. Entry 45
enabl es the Union to make |laws for inquiries for the purpose
of any of the matters specified in Lists Il &Il i.e. State

List and the Concurrent List. The question that arises is
whet her the word "inquiries’ would include the power to nmake
inquiry into nmisuse of the governnental powers by the ' Chief
M nister and the other Mnisters of a State Government while
in office. The golden rule of interpretationis that the

words should be read in their ordinary, natural and
grammati cal nmeani ng and in construing wor ds in a
Constitution conferring |egislative power the nost [Iiberal

construction should be put upon the words so-that they may
have effect in their wi dest anplitude. But this rule s
subject to certain exceptions. It is found necessary to
prevent conflict between two exclusive jurisdictions a
restricted nmeaning may be given to the words. The Federa
Court in Re the Central Provinces and Berar Sales of ~Mdtor
Spirit and Lubricants Taxation Act, 1938 (Central Provinces
and Berar Act No. XIV of 1938) ( in Re A Special  Reference
tinder Section 213 of the Governnent of India Act, 1935) (1)
in construing the expressions "duties of excise" in Entry 45
of List |I-in the Seventh Schedule and "taxes on ~sale of
goods" in Entry 48 of List Il i.e. the State List, “held that
the conflict could be resolved by giving the expression
"duties of excise" a restricted nmeaning, nanmely that the
duty of excise is a tax on manufacture or production of
goods. Thus it is permssible to, give a restricted neaning
in construing the | anguage of conflicting provisions. In
Madras v. Gannon Dunkerly & Co. (Madras) Ltd. (2), it was
held that though in construing a legislative entry widest
construction nmust be put on the words used, as t he
expression "sale of goods" was a term of well-recognised

legal inport in the general law, relating to the sale of
goods and in the legislative practice relating to that
topic, it nust be interpreted in Entry 48, List Il, Sch. 7

of the Act as having the same nmeaning as in the Sale of
CGoods Act. The rule that in construing the words in a
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Constitution nost liberal construction should be put upon
the words is not a universal rule as is seen from the
judgrment of Lord Blackburn in River Wear Conmi ssioners V.
Adanson(3) where Lord Bl ackburn expressed his view that in
interpreting the words, the object is to ascertain the
i ntention expressed by the words used and that the object of
interpretation of docunents and statutes is to ascertain of

the intention of themthat nade it". Lord Coke in Heydon's
case applied the principle which was laid down by Lord
Bl ackburn. In R MD. Chamarbaugwalla v. The Union of India
(4) "1 Venkatarama Ayyar J. cited with approval the rule in

Heydon' s case and added that the principles |aid down
(1)[1939] F.C.R 18.

(2)[1959] S.C.R 379.

(3)[1877] S A.C. 743.

(4)(1957] S.C.R 930.
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are well-settled and have been applied in Bengal |Imunity
Co. Ltd. V. State of Bihar(1l), and observed that the
| egi sl ative  history of the inpugned | aw showed that prize
conpetitions -involving skill had presented no problens to
the legislatures, and that having regard to that history,
and al so the | anguage, used hi the Act, the definition nust,
by construction, be |limted to prize conpetitions of a
ganbling nature. Thus there is anple authority for the
proposition that in interpretation of ~ statutes the nmain
object is to ascertain. the "intention of them that nmade
it".

It is therefore necessary to discern the intention of the
Parliament in enacting the Comm ssions of Inquiry Act, 1952.
The inquiry under Entry 45 is for the purpose of any of the
matters specified in List Il or List LIl. It is seen that
inquiry into the msconduct in exercising governmenta
functions by the Chief Mnister of a State cannot be
di scerned fromany of the entries inList Il or List 1II.
Entry 45 is in the Concurrent List and if a law could be
enacted by the Parlianment enmpowering the Union Governnent to
conduct an inquiry into the msuse of the governnenta
functions by a Mnister of State, it cannot be denied that
the State Governnent wll have the power to legislate
enpowering the State to inquire into the msuse of govern-
mental powers by a Union Mnister relating to nmatters in
List Il and List I1l1. Cbviously the powers conferred
under Entry 45 cannot be construedin such manner, for it
coul d never have been intended. Otherw sethe result wll

not be conducive to the harnmoni ous functioning ofthe Union
and the States. This circunstance is a strong indication
that Entry 45 in List Ill "inquiries’ should not be given a
wide neaning as conferring on the Union and the  State
Covernments powers to enact a provision to enbark ~on an
enquiry as to the msuse of the Governnental powers by the
ot her.

The provisions of the Conm ssions of Inquiry Act, 1952, Act
60 of 1952 will now be exam ned. The preanble of the Act,
is as follows :-

"An Act to provide for appoi ntnent of Commi ssions of Inquiry
and for vesting such Conmi ssions with certain powers."
Section 2 defines the "appropriate Governnment" as nmeaning
the Central CGovernment in relation to a Conm ssion appointed
by it to nake an inquiry into any matter relatable to any

of-the entries enunerated in List | or List Il or List 111
in the Seventh Schedule to the Constitution and the State
CGovernment, in relation to a Comm ssion appointed by it to

make an inquiry into any nmatter relatable to any of the
entries enunerated in List Il or List Ill in the Seventh
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Schedul e to the Constitution. Section 3(1) provides for the
appoi ntnent of Conmmission. It runs as follows:
"3. (1) The appropriate Governnent may, if it
is of opinion that it is, necessary so to do,
and shall, if a resolution in this behalf s
passed by the House of the People or
(1)[1955] 2 S.C.R 603.
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as the case may be, the Legislative Assenbly
of the State, by notification in the Oficia
Gazette, appoint a Comm ssion of Inquiry for
the purpose of making an inquiry into any
definite matter of public inportance and
perform ng such functions and within such tine
as nmay be specified in the notification, and
the Comm ssion.  so appointed shall nake the
i nquity and performthe functions accordingly

The proviso to section 3(1) bars the State Governnent except
with the —approval of the Central Governnment to appoint
another Commission to inquire into the same matter when a
Conmi ssi on appoi nt ed by the Central CGover nirent is
functioning and bars the Central CGovernnment from appointing
a conm ssion frominquiring into the same matter so long as
the Conmi ssion appointed by the State Governnent is
functioning unless the scope of the inquiry is extended to
two or nore States. Under section 3(1) the appropriate
Covernment may appoi nt a commi ssion but shall ‘appoint one if
a resolution is passed by the House of the People or, the
Legi sl ative Assenbly of the State as the case may be. The
purpose of the commission is to nake an-inquiry ‘into any
"definite matter of public inportance?

The Parlianent under the Act has delegated its |egislative
functions to the appropriate Government and has conferred
the discretion to appoint a commssionif it is in its
opi nion necessary to do so and nake it obligatory on the
Government to appoint a conmission if there is a resolution
by the Legislature concerned. The purpose of appointnent of
the commssion is for making an inquiry into any definite
matter of public inmportance. There is no nmention or guid-
ance as to the person against whoman inquiry is to be
conduct ed. In the proviso which bars the State Governnent
from appointing the conmission to inquire into the sane
matter when already the Central Governnent has appointed a
comm ssion and vice versa, it is clear that the section
could not have contenpl ated the appointnment by the  Centra
CGovernment of a commission to inquire into the abuse of the
power by the State Governnent being aware of the fact . that
such a construction would enable the State Government to
appoint a conmmssion to inquire into the m suse of the power
of the Central Government in any of the matters relating to
Lists 11 and IIl. Such a construction would not reflect,
the intention of the Parlianment. Before dealing fully wth
the scope of the powers of the appropriate Governnent as a
del egate and the construction that has to be put on the
scope of appointnent of a conmission of inquiry 'under this
section, it is necessary to notice other rel evant provisions
of the Act. Subsection (4) of section 3 requires the
appropriate Government to lily before the House of the
People or the House of the Legislative Assenbly of the
State, the report of the conm ssion on the inquiry nmade by
the comm ssion together with a nenmorandum of the action
taken thereon, with a period of six nmonths of the subm ssion
of the report by the Conmission to the appropriate
CGover nrrent . Subsection (4) therefore contenplates sone
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action to be taken by the appropriate Governnent. Section 4
deals with the powers of a commssion. It shall have the
powers of a civil court while trying the suit under the Code
of Civil Procedure, 1908, in respect of matters
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mentioned in the section. Section 5 enables the Conmi ssion
to require any person to furnish information on the subject
matter of the inquiry and any person so required shall be
deenred to be legally bound to furnish such information
within the meaning of sections 176 ;and 177 of the Indian

Penal Code. The Commi ssion may al so cause :search and
sei zure of books of account and docunents or take extracts
or copies therefromso far as they are applicable. The
conmi ssion is deemed to be a civil court, for certain

pur poses nentioned in sub-sections (4) and (5) of section 5.
Section b5A empowers the comrission to utilize the services
of certain officers in the case of a comm ssion appoi nted by
the Central Governnment of any officer or investigation
agency of the Central Governnent or any State Governnent
with the ‘concurrence of the Central Covernment or the State
CGovernment, as the case nay be, or in the case of a
Commi ssi on appointed by the State Government of any officer
or investigation agency of the State Government or Centra
Government with the concurrence of the State Governnent or
the Central Governnment, as the case may be. The comi ssion
may sumon and enforce the attendance of ‘any person and
examine him require the discovery and production of any
docunent, and requisition any public record or copy thereof
fromany office. Section 8-B provides that if at any stage
of inquiry the comm ssion considers it necessary to inquire
into the conduct of any person and is of opinion ‘that his
reputation is likely to be prejudicially affected by the
inquiry the commission shall give to  that person a
reasonabl e opportunity of being heard and section 8-C con-
fers a right of cross-exam nation and representation by the
| egal practitioner to persons referred to in section 8-B of
the Act.

Reading the Act as a whole the Commission is given wide
powers ,of inquiry conpelling Pie attendance of w tnesses
and persons who are likely to be prejudicially affected
giving thema right of cross-exam nation. Wen a report is
submitted by the Conm ssion, section 3(4) contenplates
action to be, taken by the appropriate Government.

Wiile considering the scope of Entry 45 in List 11l ~and
particularly the, word "inquiries’ it has been found that in
the context a restricted neaning should be given and if the
word is given a wide neaning as to an inquiry  into the
governmental action of the State or the Union, as the . case
may be, it would not be conducive to the snmooth running of
the Constitution. Under section 3 the Parliament has
conferred the power on the appropriate Government to appoint
a conmi ssion of inquiry to inquire into any definite natter
of public importance. On behalf of the Union it was
subm tted that the words "definite matter of public
i nportance?” would enbrace the inquiry into the msuse  of
the governnental functions of the State and in support of
this contention several decisions were cited.

In M Y. Rajwade v. Dr. S. M Hasan and others(1l) the
guestion arose as to whether a comm ssion appointed under
the Comm ssions of Inquiry Act, 1952. has the status of a
court. The Hi gh Court at Nagpur held that the Act does not
confer on it the status of a Court.

(1)1.L.R [1954] Nag. 1.
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The facts of the case are that the Government of Madhya
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Pr adesh appointed a commssion of inquiry under the
Conmi ssions of Inquiry Act, 1952, with Hon' ble Shri Justice
B. K. Choudhuri as the sole nmenber. The Commi ssion was
asked to inquire "and report whet her

(i) the firing was justified

(ii) excessive force was used; and

(iii)after the firing adequate action was taken to
maintain peace and order, to prevent recrudescence of
trouble and to give adequate nedical and other aid to the
i njured.

Dealing with the nature of the inquiry the court held that
the comm ssion in question was obviously appointed by the
State Government for the information of its own nmind, in
order that it should not act,, in exercise of its executive
power, otherwise thanin accordance with the dictates of
justice and equity,” in ordering a departmental inquiry
against its officers. It was therefore a fact finding body
meant only to instruct the mnd of the Governnent w thout
produci ng any docunent of a judicial nature. So far as the
scope of the inquiry in the case was concerned it falls
strictly ~within section 3 as the “inquiry related to a
definite matter of public inmportance and not an inquiry into
the m suse of governnental functions of a Chief Mnister or
a State Mnister. On-the facts of the case it was
appropriate that the court found that it was nerely a fact
finding body nmeant to instruct the mnd of the Governnent.
In Branjnandan Sinha v. Jyoti Narain(l) the  Supreme Court
considered the question whether the Conmi ssion appointed
under the Public Servants (Inquiries) Act, 1850, is not a
court wthin the meaning of the Contenpt of Courts Act,
1952. The Court approved the view taken by the Nagpur High
Court that the Conm ssion was only a fact finding Conm ssion
meant only for instruct the mnd of the Governnment and found
that a Comm ssion under the Public Servants (Inquiries) Act,
1850, is not a court. In Shri RamKrishna Dalma v Shri
Justice S. R Tendol kar and Others(2) the Central Governnent
appoi nted a Comm ssion of Inquiry to inquire into and report
in respect of certain conpanies nentioned in the  schedule
attached to the notification and in respect of the ‘nature
and extent of the control and interest which certain persons
named in the notification exercised over these -conpanies.
The validity of the Conmssions of Inquiry Act was
guesti oned. The Suprene Court held that the Act was valid
and intra vires and the notification was also valid
excepting the words "as and by way of securing redress or
puni shmrent’ in clause 10 thereof which went beyond the scope
of the Act. The Court also held that the Act does not del e-
gate to the CGovernment any arbitrary or uncontrolled power
and does not offend Article 14 of the Constitution. The
Court further observed that the discretion given to the
CGovernment to set up a conmission of inquiry is guided by
the policy laid down in the Act and the executive action is
to be taken only when there exists a definite matter of
public inmportance into which an inquiry is necessary. The
facts of the case are that the Central Governnent appointed
a Commi ssion

(1)[1955] S.C.R 955.

(2)[1959] S.C.R 279.
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of Inquiry wunder section 3 of the Conm ssions of Inquiry
Act, 1952, to inquire and report in respect of t he
adm nistration of the affairs of conpanies specified in the
schedul e and other matters mentioned in clauses (2) to (11)
of the Order. The inquiry under clause (3) is regarding the
nature and extent of the control, direct and indirect,
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exerci sed over such conpanies and firns or any of them by
Shrin R K Dalma and 3 others, their relatives, enployees
and persons connected with them Under clause (10) the
inquiry was against any irregularities, frauds or breaches
of trust etc. and required the Comm ssion to recommend the
action which in the opinion of the Comm ssion should be
taken as and by way of securing redress and arrangenent or’
to act as a preventive in future cases. This Court held
that the Commission in the case was nerely to investigate
and record its findings and re, cormendati ons w thout having
any power to enforce them It was further held that a
portion of last part of cl. (10) which called upon the
Conmission of |Inquiry to make recommendations about the
action to be taken as and by way of securing redress or
puni shment cannot be “said to be at all necessary or
ancillary to the purpose of the Conmission. The Court held
that the words "as and by way of securing redress or
puni shment” clearly go outside the scope of the Act, and
such a provision was not covered by the two |egislative
entries . in the Constitution and should therefore be del eted.
Consi dering the scope of section 3'it observed that the
"answer is furnished by the statute itself for section
indicates that the appropriate Governnent can appoint a
Comm ssion of Inquiry only for the purpose of an inquiry
into any definite matter of public inmportance and to no
other matter. |In other words, the subject natter of inquiry
can only be of a "definite matter of public inportance".
Rebutting the contention on behalf of the appellant that the
del egation of the authority to the appropriate Government is
ungui ded and uncontrolled, the Court observed that "the
executive action of setting up a Conmm ssion of lnquiry nust
conform to the condition of the- section, that is to say,
that there nust exist a definite matter of public inportance
into which an inquiry is, in the opinionof the appropriate
CGovernment, necessary or is required by a resolution in that
behal f passed by the House of the People or the Legislative
Assenbly of the State". The Court proceeded to observe that
if the Parlianment had declared with sufficient clarity the
policy and | aid down the principles for the guidance of the
exerci se of the powers conferred on the appropriate Govern-
ment it cannot be said that an arbitrary and uncontrolled
power had been del egated to the appropriate Government. On
the facts of the case before the Court the conclusion was
reached that the power was exercised within the policy laid
down by the Parlianent and the guidance afforded by the
preanble and section 3 of the Act. The decision was not
dealing with a case in which the inquiry is ordered into the
m suse of governmental functions of the Chief Mnister of a
State exercising the executive functions of the State. The
Court also rejected the plea on behalf of the appel lant that
the Act and conduct of individual persons can ‘never be
regarded as definite matter of public inportance, observing
that the act and conduct of individuals may assume  such
dangerous proportions as may well affect the public well-
bei ng and thus becone a definite matter of public inport-
160

ance. An inquiry into "definite matter of public inportance"
may be incidental or ancillary to such inquiry require
inquiring into the conduct of persons. Section 8-B which
was introduced by an amendnent by Act 79 of 1971 provides
that if at any stage of the inquiry the Conmm ssion considers
it necessary to inquire into the conduct of any person or is
of opinion that the reputation of any person is likely to be
prejudicially affected by the inquiry, the Comm ssion shal
give to that person a reasonabl e opportunity of being heard
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inthe inquiry and to produce evidence in his defence. The
amendnment would indicate the procedure to be adopted if in
the course of the inquiry it becones necessary to inquire
into the conduct of any person. This would suggest that
principally the inquiry is as regards a matter of definite
public inportance. It may be that in some cases the conduct
of individuals may becone a definite matter of public
importance as laid down in R K Dalmas case. But the
deci si on does not conclude the point that has arisen in this
case, namely whether the definite matter of public
i mportance) should be construed as to include the right to
inquire into the abuse of governnental functions by a,
State Governnment when no such intention could have been in
the minds (if the Parlianent.

In State of Jammu and Kashmir v. Bakshi Ghul am Mhanmad(1)
t he State Governnment of Jammu and Kashmir issued a
notification under section 3 of the Jamu and Kashnir
Conmi ssion of Inquiry Act, 1962, setting up a commssion to
inquire into the wealth acquired by the first respondent and
certain specified nmenbers of his famly during his period of
office. |t nmay be noted +that the Comm ssion of Inquiry was
set up by the State Governnent after Bakshi Ghul am Mohanmrad
resi gned and ceased to be, the Chief Mnister of the State.
Two of the three Judges of the High Court took the view
that, the nmatter referred to was not of public inportance
because on the date of the notification Bakshi GChulam
Mohanmmad did not hold any office in the Government and that
there was no evidence of public agitation in respect of the
conduct conpl ained  of and that showed that they were not
matters of public inportance.~ The Supreme Court rejected

the view taken by the High Court observing : "It is
difficult to inmagine how a Comm ssion can be set up by a
Council of Mnisters to inquire intothe acts of its head,
the Prime Mnister, while he is in office. It certainly
woul d be a npbst unusual thing to happen.. If the rest of the
Council of Mnisters resolves to have any inquiry, the Prine
M nister can be expected to ask for their resignation. In
any case, he would hinself go out. |If he takes. the /first
course, then no Comm ssion would be set up for the Mnisters
wanting the inquiry would have gone. If—he went out

hi nsel f, then the Commi ssion would be set up to inquire into
the acts of a person who was no | onger inoffice and  for
that reason, if the |earned Judges of the H gh Court were
right, into matters which were not of public inportance.
The result would be that the acts of a Prine Mnister ~could
never be inquired into under the Act. W find it extrenely
difficult to accept that

(1) [21966] Supp. S.C. R 401.
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view " The decision of the Court is that the inquiry into
the past and which have affective the public well-being
woul d be matters of public inmportance and it was irrelevant
whet her the person who committed those acts is still in
power to be, able to repeat them The pronouncenent is  an
authority for the proposition that inquiry into the acts a
person who had ceased to be a Chief Mnister nmay continue to
| a matter of public inportance.

It Bakshi’'s case the inquiry %as directed by the State
Covernment against the conduct of an erstwhile Chi ef
M nister of the State.. Thus Court rejected the, contention
that the inquiry against a person is outside the scope of
section 3 of the Commissions of Inquiry Act. It was
contended before this Court relying on section 10 of the
Jammu and Kashmir Comm ssion of Inquiry Act, 1962 that the
inquiry directed into the conduct of Bakshi g hul am
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Mohanunad was outside the scope of the Act. Section 10 of
the Janmmu and Kashmir Act is simlar to the present sections
8-B and 8-C of the Comm ssions of Inquiry Act, 1952. The
section states that iif at any stage of the inquiry the
Conmi ssion considers it necessary to inquire into the
conduct of any person or is of opinion that the reputation
of any person is likely to be prejudicially affected by the
i nquiry the Commission shall give to that person a
reasonabl e opportunity of being heard in the inquiry and to
produce evidence in his defence. Basing on the wording of
the section it was submitted that the inquiry is normally
only into a definite matter of public inportance and
inquiries into the conduct of a person can arise only as
incidental or ancillary to such an inquiry. As the section
contenpl ates the necessity of inquiry into the conduct of a
person arising at any stage of the |Inquiry Commission’'s
proceedings, it was submtted that the inquiry into the
conduct  of a person is only incidental. This Court rejected
the contention on the ground that section 3 which permts a
Conmi ssion ~of lnquiry to be appointed is wde enough to
cover an-inquiry into the conduct of an individual and it
could not be natural reading of the Act to cut down the
scope of section 3 byan inplication drawn from section 10.
This observation was, as the subsequent sentence makes it
clear, nmde in rejecting the plea that section 10 does not
apply to a person whose conduct cones up directly for
inquiry before a Comm ssion set up-under -section 3. In
Bakshi’'s case as ' the inquiry was ordered by the State
Government into the affairs of ‘a Chief Mnister who had
ceased to be in office, the Court was not called wupon to
consider the question whether the Union Governnent can
appoi nt a conmi ssion of inquiry into the conduct of a Chief
M ni ster of a State in office ~ which i mplies t he
det ermi nati on of Centre-State relationship under t he
Constitution. In this case the appointnent was by the State
Covernment agai nst the erstwhile Chief Mnister. Apart from
this question it is seen that if section 3 /of the
Conmi ssions of Inquiry Act, 1952 is construed as enabling
t he appoi ntment of a commission of inquiry into the conduct
of a State Chief Mnister in office it would result in
enmpowering the Central Government which is a del egate of the
Parliament to exercise the powers which would never -have
been contenplated by the Parlianent, for as already pointed
out the result of such construction would be inviting the
State CGovernment to appoint a commi ssion of-inquiry
162
to the conduct of Central Mnisters regarding matters in
List Il and List Ill. It is significant to note that after
Bakshi’s case was decided by the Suprene Court. in - 1966,
anmendnments were introduced to the Conmm ssions of Inquiry Act
by Act 79 of 1971. Section 8-Bins as follows :-
" 8B. If, at any stage of the inquiry, the
Conmi ssi on, -
(a)considers it necessary to inquire into
the conduct of any person; or
(b)is of opinion that the reputation of any
person is likely to be prejudicially affected
by the inquiry, the Conmi ssion shall give to
that person a reasonabl e opportunity of being
heard in the inquiry and to produce evidence
in his defence
Provided that nothing in this section shal
apply where the credit of a witness is being
i mpeached. "
No doubt, there was correspondi ng section, section 10, of
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the Jammu & Kashmir Commission of Inquiry Act, 1962, which
was considered in Bakshi’'s case by the Suprene Court, and
the Court had held that section 1 0 was al so applicable to a
case in which the conduct of a person was directly under
inquiry. It observed that the scope of section 3 cannot be
cut down by an inplication drawn from section 10. The
subsequent anmendnent of the Act by introduction of section
8-B which provides that if at any stage of the inquiry, the
Commi ssion considers it necessary to inquire, into the
conduct of any person, or is of opinion that the reputation
of any personis likely to be prejudicially affected by
enquiry would indicate that the Parlianent was aware, of the
consequence of such wording, and intended the Act to be
applicable in the nain to any definite matter of public
importance while an inquiry into the affairs of persons
woul d be permissible if it arose-as incidental or ancillary
to such i nquiry. This construction appears to be
justifiable, for otherw se section 3 would have the result
of enmpowering the delegate i.e. the Union Governnent, to
order an inquiry into the affair of the Chief Mnister of a
State and inviting the sanme treatnent from the State
Gover nment .

The decision in P. V. Jagannpbhan Rao & Ors. v. State of
Oissa & Os.(1) also relates to the appointnent by the
State Governnent of a Comm ssion of Inquiry into the conduct
of the Chief Mhnister and Mnisters who ceased to hold
office on the date of the notificationin regard to the in
regularities comrtted during the tenure of their office and
it does not relate to the Conm ssion of Inquiry appointed by
the Central Governnment to -inquire into the abuse of
governmental functions by the Chief Mmnister —and other
M ni sters.

It will be, seen on an exam nation of the cases cited above
that in no case the Central Covernment bad ordered an
inquiry into the abuse of powers by the State Chief Mnister
inoffice. It is stated that an inquiry was ordered by the
Central Governnent agai nst Pratap(Singh

(1)[1968] 3. S.C R 789.
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Kairon, a State Chief Mnister, whilein office but the
validity of such an ,order was not questioned  before a
court. The Sarkaria Conm ssion

was appointed by the Central Government to inquire into the
conduct of the Chief Mnister when |lie ceased to hold that
of fice and the President took over the admnistration of the
Tam| Nadu State. Wiile in office the Chief -Mnister
guestioned the Union Governnent’s power to appoint such a
Conmi ssi on.

The inpugned notification by the Central Government’ was
challenged on the ground that it is in violation of the
proviso to section 3(1) of the Conm ssions of Inquiry Act.
Under the proviso when a State Government has appointed a
conmi ssion of inquiry, the Central Government shall not
appoi nt another comm ssion to inquire into the same matter
for so long as the comm ssion appointed by the State
CGovernment is functioning, unless the Central Government is
of opinion that the scope of the inquiry should be extended
to two or nore States. In this case it is comon ground
that the State CGovernment had appointed a Conm ssion of
Inquiry earlier. The scope of the inquiry ordered by the
Central CGovernnent does not extend to two or ,npbre States.
In the circunstances the notification is sought to be
supported by the Central Governnment on the plea that the
inquiry ;does not relate to the "’ sane matter" and therefore
the wvalidity of the notification cannot be challenged.
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Readi ng section 3(1) along the proviso, it is apparent that
the intention of the Act is to en.able the appropriate

Government i.e. the Central or the State Government to
appoi nt a Conmi ssion of Inquiry for the purpose of naking an
inquiry into any definite matter of public inportance. The

Central Governnent can appoint a conmission to mmke an
inquiry into any matter relatable to any of the Entries
enunerated in List |, List Il or List Ill of the Seventh
Schedul e of the Constitution while the State Governnent can
appoint a conmission to inquire into any natter relatable to
any of the entries enunmerated in List Il and List IIl of the
Constitution. As both the Central CGovernnent and the State
Government have power to appoint a commission of inquiry
relating to entries in List Il and List 11l there mght
ari se occasions when there may be overlapping. |In order to
avoid such a contingency provisos (a) and (b) to section
3(1) enact that when the Central Covernnent has appointed a
conmi ssion of inquiry the State Governnent ’'shall not
appoi nt another comm ssion to inquire into the sane natter
wi t hout . 'the approval of the Central Government-,as long as
the commssion appointed by the ~Central GCovernment is
functioning and the Central Government shall not appoint
another conmission to inquire into the sane matter as |ong
as the comm ssion  appointed by the State Government is
functi oning. These provisions are for . the purpose of
avoi ding any conflict by the two Governnents appointing two
separate commissions to inquire intothe same matter. in a
speech made by the Mnister for Law Shri C. C. Biswas while
introducing the Bill on August 6, 1952 in the Rajya Sabha,
he expl ai ned the provisions of section 3 andits underlying
pur poses as follows :
"Then there is also the question whether and
bow far there nmay be overlapping inquiries by
the Centre appointing Comm ssion on its own
and a State al so a comi-ssion of
164
its own to deal with the 'same nmatter. That
is dealt with here in the proviso. The danger
of overlapping is avoided by providing that if
there is a Conmi ssion appoi nted-by the Centra
CGovernment already functioning then it wll
not be open to a State Government, except wth
the approval of the
Centre, to appoint another conmi ssion to
inquire into the
same matter. Simlarly, if there is already a
Conmi ssion appointed by a State ~Governnent
functioning with respect to a matter which is
within the jurisdiction of the State it will
not be open to the Central Governnent to
override the State Conmission except in
certain circunmstances which are indicated,
that 1is, unless the Central Governnent i.s of
the opinion that the scope of inquiry should
be extended to two or nore States. Then - of
course this will be done, obviously not with-
out reference to the State. So as you wll
see, Sir, provision is made in this clause for
avoiding conflict between the Centre and the

State."
It will be seen that the provisos were enacted for the
purpose of avoiding conflict between the Union and the
St ate. The very object of the proviso to section 3 is

defeated by the construction sought to, be put upon by the
Uni on CGover nnent. The objection to the appointment of a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 157 of 161

conmi ssion by the Union Government when there is already a
conmi ssi on appointed by the State functioning is 'sought to
be got over by the Union on the plea that by the inpugned
notification the. inquiry is not directed against the sane
matters for which the State: has appointed a comm ssion of
inquiry. In the witten statenment filed on behalf of the
Union of India it is contended that the matters. referred to
the Gover Commssion of Inquiry appointed by the Union
Covernment are those which are not covered by the terns of
reference of the Hussain Conmm ssion of Inquiry appointed by
the Governnent of Karnataka and that Annexure | to the
notification dated My 23, 1977 lists such allegations
contained in the Menorandum dated April 11, 1977 as are not
at all included in the terms of reference of the Hussain
Commi ssion of |Inquiryand that relating to allegations,
contained in Annexure Il the said allegations stipulated
that the Gover Commission of lnquiry will inquire into the
said allegations excluding any matter covered by the
notification of the Governnent of Karnataka dated My 18,
1977. It was submitted that while the natter referred to by
the State Governnment is regarding wvarious irregularities,
the inquiry directed by the Central CGovernnent is for making
an inquiry on charges of corruption, nepotism favouritism
or msuse of governnental power against the Chief Mnister
and certain other Mnisters of the State of Karnataka. The
notification of the Karnataka: State Governnent appointing a
Conmi ssion of Inquiry runs as foll ows:
"Whereas allegations _have been nade on the
floor « of the Houses of the State  Legislature
and el sewhere that irregularities have , been
conmi tted/excess paynents nade in certain
matters relating to contracts, grant of | and,
allotment of sites, purchase of furniture,
di sposal of food grains, etc.;
165
VWereas the State Governnent is of the opinion
that It is necessary to appoint a Conmi ssion
of I nqui ry to inquire into the sai d
al | egati ons;
NOW THEREFORE, in exercise of the powers
conferred by sub-section (1) of section 3  of
the Conmi ssions of Inquiry Act, 1952 (Centra
Act 60 of 1952) the Governnent of Karnataka
her eby appoint Justice Shri Mr |qgbal Hussain
Retired Judge of the Karnataka H gh Court to
be the Commission of Inquiry.......... ... "
The plea on behalf of the State is that the .Jinquiry is
directed against all the allegations that have been made on
the floor of the Houses of the State ]Legislature and
el sewhere and the charges therefore conprehend all the
matters that are found in the inpugned notification
Further it was submitted that as the conmmission is to go
into and determine as to who are the persons responsible for
the lapses the inquiry would include charges against the
Chief Mnister also. As the purpose of the two provisos to
section 3(1) is to avoid conflict, the words "the sane
matter" in t he provi sos should be gi ven a wde
interpretation and only matters that are not referable to
the subject matter of the inquiry by the Conmi ssi on
appointed by the State can be taken over by the Centra
Gover nrent . W were not called upon to go into the two
notifications and determi ne which itemin the notification
of. the Central Governnent is not covered by the State
CGovernment notification. |In giving a wider nmeaning to the
words ’'the same matter’ with a viewto avoid conflict, the
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contention of the Central Government that the inquiry into-
the conduct of the Chief Mnister about the sane incident
will make it a different matter cannot be accepted.
The contention as to the maintainability of the suit under
Article 131 of the Constitution may now be considered.
Article 131 is as foll ows:

" Subj ect to t he provi si ons of this

Constitution, the Suprene Court shall to the

exclusion of any other court, have origina

jurisdiction in any dispute-

(a) bet ween t he Governnent of India and one

or nore States, or

(b) ..o

(c)between two or nore states,

If andin “so far as the dispute involves

any question (whether of | awor fact) on

whi ch the exi stence or extent of a legal right
The point is whether the dispute involves any question
whet her of |aw or fact on which the existence or extent of a
| egal right of the State depends. In other Wrds, a suit
would be  maintainable if thereis any infringenent of a
legal right of the State. The subnission on behalf of the
Uni on Governnent is that what is affected is not the |I|ega
right of the State but if at all that of the State
Government or the Mnisters concerned. Mnisters may have a

cause of action in which case the renedy will be by way of a
petition under Article 226. |If the State
166

Governnent feels aggrieved they can al so take action under
Article 226 but wunless the legal right of ~ the State is
affected recourse to Art. 131 cannot be had. Relying on the
General Causes Act and the distinction thatis naintained
in the Constitution between the State and the State
Government it was subnmitted that the State itself is an
i deal person intangible, invisible, and i mutable, and the
CGovernment is its agent. In order to appreciate the
contentions of the parties it is necessary to refer to the
relevant articles of the Constitution to determned the
guestion as to whether any of the legal rights of the State
is affectedPart VI of the Constitution relates to the
States and Art. 154 providesthat the executive power of
the State shall be vested in the Governorand shall be
exercised by himeither directly or through the officers
subordinate to himin accordance wth the Constitution
Article 162 provides that subject to the provisions of the
Constitution the executive power of the State shall~ extend
to the matters with respect to which the Legislature of the
State has power to nmake laws. In other words the executive
power of the State is co-extensive with the |egislative
power of the State. The executive power of the State wll
be exercised by the Governor with the aid and advice of the
Chief Mnister and other Mnisters of the State. Accor di ng
to the impugned notification Conmmission of Inquiry is
appointed for the purpose of making an inquiry into a
definite matter of public inmportance, nanely charges  of
corruption, nepotism favouritismor msuse of governnenta
power against the Chief Mnister and certain other Mnisters
of the State of Karnataka. The inquiry therefore is anobngst
ot her things regarding the msuse of the governmental power
against the Chief Mnister and other Mnisters of the State.
The executive function of the State which is vested in the
Covernor is exercised by himwith the aid and advice of the
Chief Mnister and the Council of Mnisters. The power s
al so exercised by the Governor either directly or indirectly
through officers subordinate to himin accordance with the

depends:
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Constitution. The governnental functions of the State are
performed by the Governor as required by the Constitution
with the aid and advice of the Mnisters The scope of t he
enquiry would inevitably involve the functioning of the
executive of the State. The plea of the State CGovernment is
that its powers are derived fromthe Constitution and its
exi stence and its exercise of powers as executive of the
State is guaranteed by the Constitution, and the Centre
cannot interfere with ’'such exercise of executive functions.
The question involves the extent of the executive power of
the State and any interference with that power by the
Central CGovernnent would affect the legal right of the
State. The plea on behalf of the Union Governnent is that
Art. 154 contenpl ates the exercise by the Governor of his
executive power through officers subordinate to him in
accordance wth the Constitution. The submission is that
when the powers are exercised through M nisters who. accord-
ing to the | earned counsel for the respondent, are officers
the rights of such Mnisters or officers are only interfered
with and not the legal rights of the State. Further it was
submitted that State is different fromthe Governnent of a
State and if any action of the State or the Mnisters of the
State is questioned the State as 'such cannot have any
grievance. \Wen the exercise of the executive functions of
the State through its officers is interfered with by the
Central CGovernnent it cannot be said that the | egal right of
the State is not affected.
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Strong reliance, was placed by the Union Governnent on a
recent decision of the Supreme Court in State of  Rajasthan
and Ohers v. Union of India. (1) The States of " Rajasthan

Madhya Pradesh, Punjab, Bihar, H nachal” Pradesh and Orissa
filed suits under Art. 131 of the Constitution against the
Uni on of India challenging a directive contained in a letter
dated April 18, 1977 issued by the Union Home Mnister to
the Chief Mnisters of the States as wunconstitutional

illegal, and wultra vires of the Constitution and for a
decl aration t hat t he plaintiffs St ates are not
constitutionally or legally obliged to comply with or give
effect to the directive contained in the said letter. The

power of the Central Governnment to  dissolve the State
Assenblies was questioned. A prelimnary objection  was
raised to the maintainability of the suit on the ground that
no legal rights of the State were infringed and that the
State is different fromthe State Government and if at all
any one was aggrieved it was the State Government ~-and not
the State. Chief Justice Beg observed that even if there be
some grounds for naking a distinction between a State’'s
interests and rights and those or it,, Governnent or its
menbers, the Court need not take a too restrictive 'or a
hyper-technical view of the State’s rights to sue. for any
rights, actual, or fancied, which the State Governnent
chooses to take up on behalf of the State concerned in a
"suit under Art. 131. M. Justice Chandrachud was of the
vi ew that when the States question the constitutional right
of the Union Governnent to dissolve the State Assenblies on
the rounds nmentioned in the Home Mnister's letter to the
Chief Mnisters a legal, not a political, issue arising out
of the existence and extent of a legal right squarely arises
and the suits cannot be thrown out as falling outside the
purview of Art. 131. The |earned Judge proceeded to express
his view as foll ows:

"The legal right of the States consists in

their immunity, in the sense of freedom from

the power of the-Union Government. They are
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entitled,. wunder Art. 131, to assert that
right either by contending in the absolute
that the Centre hamno power to dissolve the
Legi sl ative Assenbl i es or with t he
qualification that such a power cannot be
exerci sed on the ground stated"
Bhagwati and Gupta JJ. were of the view that the exercise of
the power in the case would affect the constitutional right
of the State to insist that the federal basis of the
political structure set up by the Constitution shall not be
violated by an unconstitutional, assault under Art. 356
(1,). As the suit sought to enforce a legal right of the
State arising under the Constitution the suit could not be
thrown out in Iimne as being outside the scope and anbit of
Art. 131. Coswami and Untwalia JJ. were of the view that
the legal right nust be that of the State. Wen the ' Home
M ni ster asks the Chief Mnister of the Governnent of the
States ~to advice the Governors to dissolve the Legislative
Assenblies and the Chief Mnisters decline to accept the
advice it is not a dispute between the State on the one hand
and the
(1)[1978] 1 S.C R 1.
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Government of India onthe other. It is a real dispute
between the Governnment of the State and the Governnent of
India. It is no doubt a question of |ife and death for the

State Governnment but not so far the State as legal entity,
as even after the dissolution of the Assenbly the State will
continue to have a governnent for the tinme being as provided
for in the Constitution. Fazal Ali, J. was of the view that
the nere fact that letters were sent to the State CGovernnent
contai ning gratuitous advice would not create any dispute if
one did not exist before nor woul d such a course of \ conduct
clothe the State Governnent with alegal right to call for a
determi nation under Art. 131 as the State did not possess a
legal right. The State Governnent who have raised  dispute
are not covered by the word 'State appearing in Art. 131 and
therefore the suits were not maintainable on that ground
also. It will be seen that four of the seven Judges were of
the view that the suits are maintainable though Bhagwati and
Gupta JJ. were of the viewthat there is a -difference
between the State and the State CGovernnent. VWhat ever ~ t he
guestion that m ght have risen regarding the dissolution of
the Assenblies, in the present case the dispute relates to
the functioning of the State in exercise of ~the powers
conferred wunder the Constitution and the State's |ega

rights are affected. The prelimnary objection therefore
fails.

To sumup taking into account the history of the developnent
of the Indian Constitution and its schene the i npugned
notification inpinges on the right of the State to~ function
in its limted sphere. Further, the inpugned notification
i s beyond the powers conferred on the Union Government under
Section 3 of the Comm ssions of Inquiry Act, 1952. In this
view the question whether section 3 of the Conmm ssions  of
Inquiry Act, 1952 is ultra vires of the power of Parlianment
or not does not arise.

it is necessary that Commission of Inquiry should be
appointed in order to maintain and safeguard the purity of
the Union and the State adm nistration. But such Comm ssion
of Inquiry should be strictly in accordance wth the,
Constitution and should not affect the Centre-’ State
rel ati onship. The proposal now pending before Parlianent
for appointnent of Lok Pal to conduct such inquiries is a
nove in the right direction, if sufficient constitutiona
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saf eguards are provided for the institution of Lok Pal
In view of the Judgnent the first issue whether the suit is
mai ntai nable is answered 'in the affirmative. Under |ssue
No. 2 the impugned notification is ultra vires of the powers
of the Central CGovernnent conferred on it by Section 3 of
the Comm ssions of Inquiry Act. In this viewlIssue No. 3
does not arise for consideration The suit has to be decreed
as prayed for.

ORDER
In accordance with the view of the najority, the Suit is
di sm ssed with costs.
P.B.R
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