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ACT:

Bonbay Police Act, 1951 (Bonbay Act XXI| of 1951), s. 56-
Constitutional validity-Order of externnment-Restrictions-
Reasonabl eness-" Wtness", scope of the word in the section-
Whet her , not. applicable to nmenbers of the police force or
custons department Constitution of India, Art. 19.

HEADNOTE:

Secti on 56 of the Bonmbay Police Act, 1951, s not
unconstitutional and does not contravene the provisions of
Art. 19 of the Constitution.

Gurbachan Singh v. State of Bonbay ( [1952] S.C.R. 737),
fol | owed.

In order to attract the operation of the section the Oficer
concerned should be satisfied that the witnesses “are not

willing to conme forward to give evidence in public, but it
is not necessary to show that all the wtnesses are
unwilling to give evidence. The terns of the section do not

justify any restricted neaning being given to the word
"witnesses" and it is applicable to menbers of the police
force and enpl oyees and officers of the Custons Departnent
al so.

Gurbachan Singh v. State of Bonmbay ( [1952] 'S CR 737),
expl ai ned.

Under the provisions of s. 56 of the Bonbay Police Act,
1951, an order of externnent was passed against the
petitioner by which he was directed to renove hinself
outside the limts of Greater Bonmbay and not to —enter the
said area for a period of two years without the prescribed
perm ssion; and subsequently he entered G eater Bonbay in
order to attend Court in a case pending against himin which
a warrant of arrest had been issued. He was convicted for
conmitting the breach of the externment order and he
contended that his conviction was in itself an indication of
t he unreasonabl eness of the restriction

Hel d, t hat the restrictions cannot be said to be
unreasonable, as the petitioner could have avoided the
prosecution. and the conviction by obtaining the previous
perm ssion of the prescribed authority.
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Per JAGANNADHADAS J.-If the matter were res integra should
have felt difficulty in upholding the validity of s. 56(b)
of

534

the Bonbay Police Act, 1951, in so far as it did not
demarcate the application thereof to the nore serious
classes of offences falling within the specified Chapters.
|.should al so have felt difficulty in holding a provision to
be reasonable which clothes the executive officers with an
authority to extern a person for so long a period as two
years.

JUDGVENT:
ORI G NAL JURI SDI CTI ON:- Petitions Nos. 439 & 440 of 1955.
Petitions under Article 32 of the Constitution of India for
the enforcenment of Fundanental R ghts.
H. J.” Umigar and R A Govind, for the petitioner in
Petition No. 439 of 1955.
J. B. Dadachanji, for the petitioner in Petition No. 440
of 1955,
M C. Setalvad, Attorney-General of India, B. Sen and R
H. Dhebar, for the respondents.
1956. May/ 8. The judgnent of 'S. R Das C J. and
Venkatarama Ayyar, B. P. Sinha and Jafer Imam JJ. was
delivered by Sinha J. Jagannadhadas J. delivered a separate
j udgrent ,
SINHA  J.-These petitions  under article 32 of t he
Constitution chall enge the constitutionality of some of the
provi sions of the Bonbay Police Act, XXl of 1951, (which
hereinafter will, be referred toas "The Act"), with specia
reference to section 56, as also  of the orders passed
agai nst them externi ng them-under that section of the Act.
In Petition No. 439 of 1955 Babubhai Dul | abhbhai Bhandari is
the petitioner and the District Mgistrate of Thana, the
Deputy Superintendent of Police and Sub-Divisional Police
O ficer, Bhivandi Division, Bhivandi, District/ Thana, and
the State of Bonbay are respondents 1, 2/ and 3. The
petitioner is a citizen of India and carries on trade in
grass at Bhilad, a railway station on the Wstern Railway.
On 21st January 1955 the Deputy Superintendent of Police and
Sub-Di visional Police Oficer, Bhiwandi D vision, served a
noti ce under section 56 of the Act in the follow ng terns:-
535
No. Ext. 3/1 of 1955
Ofice of the S.D.P.Q Bhiwandi
Bhi wandi , dated 21-1-1955.
(1) I, Shri C V. Bapat, Deputy Superintendent of Police and
Sub- Di vi si onal office Bhiwandi Division, District Thana, do
hereby issue a notice to you, Shri Bhagu  Dubai Bhandari
alias Bhagwanbhai Dulla Bhai Jadhav of Bhilad District
Thana, that it is proposed that you should be renpved
outside the District of Thana and you should not - _enter  or
return to the said district for a period of two years from
the date of the order to be made under section 56 of the
Bonbay Police Act, 1951 for the follow ng reasons:
(I'') Evidence is forthconing that your followi ng activities
have caused and are calculated to cause alarm danger and
harm to person and property in Bhilad and the surrounding

areas: -
(rrr) You have been dealing in snuggled foreign |iquor
and nmmintained a veil of secrecy by crinmnal intimnidation

and physical violence to the villagers and other right
t hi nki ng persons.
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(2) Your activities have been in continuation of vyour
simlar activities for the. last five years, given as
under : -

(a) You crimnally assaulted persons with the help of your
associates and did violent acts in order to strike terror
into the hearts of the villagers, so that they should not
chal | enge you or your nmen.

(b) You have been crimnally assaulting and intimidating
Central Excise and Customofficials with the help of vyour
gang, so as to stop themfrom looking into your anti-
national, anti-social and illegal activities. As a result
of your unlawful and dangerous activities you are held in
terrific awe by the Central Excise and Custom Oficers and
nen and villagers in Bhilad area who are continuously
| abouri ng under grave apprehension of danger to their per-
son and property.

(c) You and your associates were and are nmaking use of

crimnal ~intimdation against the villagers in order to
prevent themfrom havi ng recourse to | egal neans.
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(L) That you and ' your -associ ates are al so under st ood

to be in possession of unlicensed firearnms which has been
causing considerable alarm and spreading a feeling of
insecurity of |I|ife and property in the mnd of villagers
from Bhi | ad and nei ghbouring villages and Central Excise and
Cust ons enpl oyees.
(I'V) The witnesses are not willing to come forward and to
give evidence against you by reason of apprehension of
danger and harmto their person and property.
(V) Now, | Shri C V. Bapat, Deputy Superintendent of
Pol i ce and Sub-Divisional Police Oficer, Bhiwandi Division
District Thana in exercise of the authority conferred upon
me under section 59 of the Bonbay Police Act, 1951 by the
Di strict Magistrate Thana under hi's nunber, MAG' 2/ EX dated
17-1-1955 do hereby direct you to appear before me at 11
a.m on 27-1-1955 at Dahanuin the office of the Sub-Divi-
sional Police Ofice Dahanu for tendering your explanation
regarding the said allegation. You are also 'entitled to
appear before ne by advocate for the purpose ‘of tendering
your expl anation and exami ni ng witnesses, produced by you.

Si gned and seal ed this day of 21st Jan. 1955.

Sd. ..
Deputy Superintendent of Police &
Sub- Di vi si onal Police Oficer, Bhiwandi.
To

Shri Bhagu Dubal Bhandari @ Bhagwanbhai Dul | abha
Jadhav of Bhilad, District Thana".
By that notice the petitioner was called upon to appear
before the said police officer on the 27th January 1955 in
order to enable the forner to offer such explanation and
exam ne such witnesses as he nay be advised.. In pursuance
of that notice the petitioner appeared, before the police
of ficer aforesaid and the hearing of his case took place on
di fferent dates. The petitioner clains to have exam ned
seven "respectabl e persons" to testify on his behalf. Uti-
mately on the 11th July 1955 an order was passed by the
District Mugistrate of Thana externing the petitioner
outsi de the Thana District. The order of
537
externment is Ex. Dto the petition and contains the
recitals that after considering the evidence before him and
the explanation offered by the petitioner the District
Magi strate of Thana (the 1st respondent), was satisfied that
the petitioner "engages in giving threats and assaulting
Central Excise and Custons Oficials nen and residents of
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Bhilad and surrounding villages and indulges in illicit
traffic of foreign liquor fromDaman" and that in his
opi nion "witnessess are not willing to cone forward to give

evidence in public against the said Shri Bhagubhai Dul -
| abhbhai  Bhandari alias Bhagwanbhai Dul | abhbhai Jadhav of
Bhilad by reason of apprehension on their part as regards
the safety of their person and property". It is this order
which is challenged as illegal and ultra vires and agai nst
which the petitioner has noved this Court for an appropriate
wit, direction or order against the respondent s "
prohi biting them their servants and agents from acting upon
or taking any steps in enforcenent, furtherance or pursuance
of the said order and frominterfering in any nmanner wth
the petitioner’'s right to reside in Bhilad and carry on his
busi ness. The ~petitioner had preferred an appeal to the
Governnent agai nst -the said order of externment. But the
appeal was dism ssed on the 9th Septenber 1955. Against the
said order the petitioner noved the H gh Court of Judicature
at ~ Bombay under article 226 of the Constitution, but the
sai d application was also disnmssed inlimne by the High
Court by its order dated the 7th Novenber 1955

The District Magistrate of Thana, the 1st respondent has
sworn to the affidavit filed in this Court in answer to the
petition. He swears that he had passed the externment order
conpl ai ned ‘against after perusing the police reports and
goi ng through the explanati on offered by the petitioner and
the statements of the witnesses produced by him and on
hearing his advocate. He further states in the affidavit
that the general nature of the material allegations against
the petitioner was given to him that the material given to
hi mwas cl ear and by no neans vague. Only the nanes of the
persons who had given the,
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i nformati on agai nst the petitioner were not disclosed to him
i nasmuch as those persons were not prepared to. come out in
the open and depose against himin public as w tnesses. He
was satisfied that witnesses were unwilling to conme forward
to give evidence in public against the petitioner. He also
affirmse that the petitioner’s novenents and acts were not
only causing alarm danger or harmto personal property. of
the general public round about Bhilad, but also that his
novenments and acts were causing danger and alarmto public
servants of the police force and the Central Excise who were
doing very responsible work at Bhilad which is on the
borderline of the Indian territory  adjoining Daman area
whi ch is Portuguese territory. He admits t hat the
petitioner was discharged by 'the Judicial Magistrate, First
Cl ass, Unbergaon because the witnesses did not  appear and
depose against 'himfor fear of the petitioner

In Petition No. 440 of 1955, Kunwar Raneshwar Singh is the
petitioner and the respondents are-

1. Shri W K. Patil, Deputy Conmi ssioner of Police, Crinme
Branch (1) C. 1.D., Geater Bonbay,
2. The Conmi ssi oner of Police, Geater Bombay, and

3. The State of Bonbay.

The petitioner is a citizen of India and claims to be a
"soci al worker" connected with several social organisations.
He alleges that his main social activity has been the
i mprovenent of the lot of prostitutes and singing girls in
certain quarters’of Bonmbay On the 2nd Novenber, 1954 the
petitioner was served with a notice under section 56 read
with section 59 of the Act (Ex. A to the petition) setting
out the allegations against himand calling upon himto ex-
plain those matters. In pursuance of the said notice the
petitioner appeared before the Superintendent of Police to
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show cause against the proposed action against hi m
Utimately on the 4th January, 1955 the Comm ssioner of
Pol i ce, the second respondent, passed an order to the effect
that the petitioner should renove hinmself fromthe linits of
Great er Bonbay
539

within seven days. That order is marked Ex. Hand is to
the follow ng effect.
" Order of Externnent

(Section 56 of the Bombay Police Act, 1951)
Police Station: Nagpada No. 7/c/43/1955.
Whereas the Conmissioner of Police, Geater Bonbay, has-
directed by his order, dated the 13th August, 1954 and 11th
Decenmber 1954, made under sub-section (2) of section 10 of
the Bonbay Police Act, 1951 (Bonbay Act XXI| of 1951) that
the powers, functions and duties under the said Act shal
also be exercised by the Deputy Comm ssioners of Police,
Gr eat er Bonbay.
And ~whereas evidence has been placed before ne, Deputy
Commi ssioner of Police, Crine Branch (1), against the person
known as Kunwar Ranmeshwar Singh, to t he foll ow ng
effect: -
l. That since Cctober, 1953 in the locality known as
Fal kl and Road, =~ Foras Road, Sukhalaji Street, Bapty Road,
Kamat hi pura and the areas adjoining thereto in Geater
Bonbay his novenents and acts are causing alarmand harm to
the persons residing in, carrying "on . business in, or
visiting the said locality in that:
(i) He with assistance of his associates some of them being
Sk. Makbool  Sk. —Hussain, Abdul -~ Rahiman, Suleman alias
Sapad, Ahmad Yusuf alias Ahnmed Dalal, Shafi and others,
extort Mney from wonen residing in-and carrying on business
either as prostitutes or singing girls in the said locality
on threats of assault and of causing bodily injury to them
(ii) That he-with the assistance of the said associates
assault or threaten with assault the aforesaid worren who do
not conply with his demands for noney;
(iii) That in order to conpel the aforesaid wonen to pay
him the noney demanded by him he al so posts his associates
at or near the places of business of the aforesaid wonen and
prevent customers fromentering the roons of, such wonen;
70
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(iv) That he with the assistance of - his -associates extort
noney from shopkeepers, hotel -keepers, nerchants and hawkers
carrying on business in the said locality and from rent
collectors of bui I di ngs occupi ed by the af oresai d
prostitutes and singing girls -by assaulting them or
threatening themw th assault and di sl ocation of business;
(v) That he causes danage to the property of the said
hot el keepers and hawkers of the said |locality who do not pay
hi m money demanded by him
(vi) That he accosts persons visiting the roons of singing
girls in the said locality for the purpose of entertainnent
and denand noney fromthem under threats of assault and of
preventing themfromvisiting the said locality;

(vii) That he has committed several acts of the nature
ment i oned above.
1. That wtnesses to the above incidents are not wlling

to cone forward to give evidence in public against him as
they apprehend that they will be assaulted by himand/or by
his associates if they do so.

And whereas | have heard the said person and considered the
expl anation tendered by himand al so the evidence given by
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the w tnesses produced by himand have heard his counsel

And whereas after considering all the evi dence and
expl anati on detailed above, | am satisfied that:
The Movenents and acts of Kunwar Rameshwar Singh since
Cctober, 1953, are causing alarmand harmto the persons
residing in carrying on business in or Visitin the locality
known as Fal kl and Road, Foras Road Sukhalaji Street, Bapty
Road, Kamathi pura and the areas adjoining thereto in Geater
Bonbay and that he indulges in activities nentioned above.
And whereas in ny opinion witnesses are unwilling to come
forward to give evidence in public against the said person
by reason of apprehension on their part as regards the
safety of their persons;

Now, therefore, in exercise of the powers vested in ne under

section 56 of the said Act, 1, Shri W K. Patil, Deputy
Conmi ssi oner of Police, Crime Branch
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(1) C.1.D., Geater Bonbay hinself hereby direct that the
sai'd Kunwar Raneshwar Singh shall renove outside the limts

of  Greater Bonbay by Central Ry. (route) within seven days
fromthe date of service of this order and | further direct
that he shall not enter the said area of G eater Bonbay for
a period of two years fromthe date of this order without a
permssion in witing from the Comrissioner of Police
Greater Bonbay, or the Governnent of Bonbay.
Sd. W K Patil,
Dy. Conmi ssi oner of Police,
Crime Branch (1) CI.D. Geater Bonmbay".
The order quoted above is-a self-contained one and di scl oses
the nature of the allegations against himwhich he bad been
call ed upon to explain.. The petitioner preferred an appea
to the third respondent, the State of Bonbay. But his
appeal was dismissed on the 17th January 1955. The
petitioner challenged the validity of the said order passed
by the respondents by a petition under article 226 of the
Constitution to the Bonbay High Court, but it was disnm ssed
on the 14th March 1955 after hearing. The judgment of the
Hi gh Court 1is Exhibit D.. The | earned Judge of / the - Bonbay
Hi gh Court who dealt with the petition has set out briefly
the main allegations of the petitioner and the affidavit  in
answer to the petition sworn to by the 1st respondent here.
The |earned Judge observed in the course of his judgnent
that in view of the avernents in the petitionand those in
the affidavit inreply it was inpossible for him to hold
that the Deputy Conmi ssioner of Police knew that wtnesses
were wlling to give evidence against the petitioner. The
petitioner went up on Letters Patent Appeal and a Division
Bench consisting of the Chief Justice and anot her Judge of
the Bonbay Hi gh Court disnissed the appeal hol ding that once
the opi nion has been forned by the authority that w tnesses
were unwilling to give evidence in public against the
petitioner, the <court could not go behind ‘that opinion
They al so negatived the plea of want of bona fides in the
1st respondent who had initiated the proceedings.

542
The petitioner renoved hinself outside the limts of Geater
Bonbay. Havi ng come to know that a warrant of arrest had

been i ssued Against himin a certain pending case before the
Presi dency Magistrate, Fourth Court, at G rgaum Bonmbay, on
the 6th April 1955, the petitioner entered G eater Bonbay to
attend court but he was arrested under the Act for
conmitting a breach of the externnent order. He was
prosecut ed before the Presidency Mgistrate, Sixth Court at
Mazgaon, Bonbay, for an offence under section 142 of the
Act . He was convicted by the Magistrate and sentenced to
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nine nonths rigorous inprisonment by a judgnent dated the
8th Septenber 1955. The Magistrate's judgnment is Exhibit to

t he petition. The |learned Magistrate overruled the
petitioner’s contention that the order of externment passed
against himwas illegal, relying chiefly upon the judgments

of the Hgh Court referred to above, upholding the
constitutionality of that order. As regards his defence
that he had entered Greater Bonbay in obedience to the
warrant issued against him the |earned Magistrate observed
that as a matter of fact, according to the statement of the
petitioner’s counsel before himhe had taken that step "to
-test the wvalidity of the order". Secondly, the |earned
Magi strate has rightly pointed out that the petitioner
shoul d have obtained the previous pernission of the Police
Conmi ssi oner before returning to Bonbay, as otherwise the
order of externnent would be rendered nugatory. The |earned
Magi strate al so observed.in the course of his judgnment that
no allegations of mala fides had been made against the
pol'ice  officers who bad initiated the proceedings against
the petitioner.

The petitioner went up i n appeal to the Hi gh Court of Bonbay
which by its judgnment dated the 5th Cctober 1955 upheld the
convi ction and the sentence. The judgnent of the Hi gh Court
is Exhibit ‘G to the petition. A Dvision Bench of the
Bonbay High Court repelled the contention on behalf of the
appel l ant that' the order of externnent was invalid, relying
chiefly wupon the previous judgnent - of that very court
uphol di ng the constitutionality of the very order
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i mpugned. Another matter referred toin the judgment of the
H gh Court 1is rather significant. On. behal f of the
appel | ant reliance had been placed upon a letter alleged to
have been sent to the petitioner by the Secretary to the
Chief Mnister granting pernmissionto him to return to
Bonbay in order to see the Honme Secretary. It was found on
enquiry by the |earned Governnment Pleader who intimted to
the court that the alleged/letter had not been signed by the
Secretary to the Chief Mnister and that no 'such letter had
actually been sent to him On that statenent being  nmade,
the petitioner’s counsel did not press his contention that
his return was after perm ssion. The petitioner noved this
Court for special |eave to appeal against the said judgnment
of the High Court in Petition No. 601 of 1955. One of the
grounds in the petition was that the H gh Court should have
held that the externnent order was illegal and t hat
therefore the petitioner’s entry was lawful. ~ A Constitution
Bench of this Court by its order dated the 21st Novenber
1955 dismssed the petition for special |eave to appeal
This conpletes the statement of the case nmade on behal f of
the petitioner.

In answer to this petition the first respondent has sworn to
the affidavit filed in this Court. It is necessary to state
in some detail the facts stated in this affidavit  which
furnish the background to the whole case against the

petitioner. The petitioner is saidto be a native of
Bal ranpur, District Gonda, Utar Pradesh. After passing his
school exam nation in 1940, he joined the then Royal Indian
Navy in 1942. |In the year 1946 while he was attached to S.
S. Talwar in Bonbay, be was "rel eased from service". In

1947 he joined the B. B. & C. 1. -Railway as a clerk and was
renoved fromhis post in July 1947 for having made basel ess
al | egations against his superior officer. 1In 1949 he nmade
an attenpt to enter the police force of Greater Bonbay, but
that failed as he was found to be unreliable. Subsequently,
in August 1950 he joined the State Transport Department as a
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clerk but had again to be renoved fromthat post in Apri
1951. Later on, the petitioner obtained accommodation in
544

Bonbay on a fal se representation that he was a refugee from
Paki stan. He was prosecuted and convicted and sentenced to
pay a fine of Rs. 30 or three nonths rigorous inprisonnment
in default. H's appeal fromthat order of conviction and
sentence to the High Court of Bonbay was dismissed by a
Di vi sion Bench in Septenber 1954. On a sinilar false repre-
sentation he had obtained fromthe Custodian of Evacuee
Property two shops in Bombay. Necessary proceedings had to
be taken against himfor evicting him from those shops.
After his renoval from Governnent jobs as aforesaid, the
petitioner "cane forward" as a social worker directing his

activities minly to "the redlight district" in certain
quarters of Geater Bonbay inhabited by over 10,000 public
worren. Along w'th his associates he started a norent

canpai gn and resorted to violence with the help of so-called
vol'unteers who were thenselves bad characters, externees,
driunkards ~and persons with previous convictions. Wth the
help of associates |like those he noved in the "redlight
district" and realised noney fromhis victins by threat and
intimdation. ~Thus by all questionable nmeans the petitioner
started extorting noneys by harassing the inmates of that
district and those who frequented those quarters. The rest
of the long affidavit running into 29 paragraphs is devoted
to denying the allegations made by the petitioner that he
had been a victimof police conbination against himor that
the procedure laid down by the | aw had not been followed or
that the petitioner had not a fair and full opportunity of
explaining his case to the authorities. The affidavit
further asserts that wtnesses who had gi ven their
statements -to the police against the petitioner were not
willing to come forward openly to depose against him and
some of those witnesses who did turn up were prevailed upon
by the petitioner to changetheir original statenents made
during the prelimnary inquiries. On those avernents it was
submtted by the 1st respondent that the proceedi ngs agai nst
hi m were regul ar and in accordance with the provisions of
545

the Act and that there was no merit in his contentions.
These two petitions were heard along with Petition No. 272
of 1955 which is being disposed of by a separate judgment.
In that <case the order inpugned had been passed under
section 57 of the Act. Sections 56 to 59 of the Act are
cl osely connected. The common argunents addressed to us by
Shri  Purshot ham chal | enging the validity of sections 56 to
59 have been dealt with in that judgnent and need not be
repeated here. It is only necessary to deal wth the
provisions of the section impugned in these two cases,
nanely, section 56 of the Act, which is in these terns:-
“"Whenever it shall appear in Geater ’'Bonbay and other
areas for which a Conm ssioner has been appointed  /under
section 7 to the Conm ssioner and in other area or _areas to
which the State Governnent may, by notification in ~the
Oficial Gazette, extend the provisions of this section to
the District Magistrate, or the Sub-Divisional Mgistrate
specially enmpowered by the State Governnent in that behalf
(a) that the movenents or acts of any person are causing or
calculated to cause alarm danger or harm to person or
property, or (b) that there are reasonable grounds for
believing that such person is engaged or is about to be
engaged in the commission of an. O fence involving force or
vi ol ence or an of fence puni shabl e under Chapter Xi1, XVI or
XVIl of the Indian Penal Code, or in the abetnment of any
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such offence, and when in the opinion of such officer
witnesses are not willing to cone forward to give evidence
in public against such person by reason of apprehension on
their parts as regards the safety of their person or
property, or (c) that an outbreak of epidemic disease is
likely to result from the continued residence of an
immgrant, the said officer may, by an order in witing duly
served on himor by beat of drum or otherwi se as he thinks
fit., direct such person or inmgrant so to conduct hinself

as shall seemnecessary in order to prevent violence and
alarm or the, outbreak or spread of such disease or to
renove hinself outside the area Wthin the local limts of
his jurisdiction by

546

such route and wthin such tinme as the said officer my
prescribe and not to enter or return to the said area from
whi ch he was directed to renove hinsel f".

In. order  to attract the operation of the section quoted
above with special, reference to the portions relevant to
these cases, it is necessary (1) that the Commi ssioner, the
District Magi strate or the Sub Divisional Magi strate
speci ally enpowered by the State Governnment in that behalf,
as the case may be, should be satisfied that the novenments
or acts of any person are causing or calculated to, cause
alarm danger or harmto person or property, or that there
are reasonable grounds for believing that such person is
engaged or is about to be engaged in-the commission of an
of fence involving force of violence or an offence punishabl e

under Chapter-XIl, XVI or XVIl, Indian Penal Code, or in the
abet nent of any such offence, and (2) that in the opinion of
such officer witnesses are not willing to cone forward to

give evidence in public against such person by reason of
apprehension on their parts as regards the safety of their
person or property. Wen the officer concerned is satisfied
about these two essential matters, he nmay direct such person

to renove hinself outside the local limts of hi s
jurisdiction and not to return to the said area for a period
not exceeding two years as laid down in section 58. But

before passing such orders the person -proceeded against
under section 56 has to be given-—an opportunity of
expl ai ning matters agai nst hi mby adduci ng such evidence “as
he may tender after he has been informed in witing as to
the "general nature of the material allegations against
hi ni'. Such a person is entitled to appear before the
officer by an advocate or attorney for the purpose of
tendering his explanation. and evi dence.

It has not been contended on behalf of the petitioners  that
they had-not been given the opportunity contenplated by
section 59. But grievance was sought to be made of the fact
that particulars of the evidence agai nst the petitioners and
of their alleged activities have not been‘given to them
That argunent has
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been dealt with in the judgnment in the other case. It s
necessary therefore to deal only wth the particul ar
argunents advanced on behal f of each petitioner peculiar to
hi s case.

In Petition No. 439 of 1955, it was said that this Court had
laid down in the case of @rbachan Singh v. State of
Bonbay(1) as follows:-

"The law is certainly an extraordinary, one and has been
nade only to neet those exceptional cases where no witnesses
for fear of violence to their person or property are wlling
to depose publicly against certain bad characters whose
presence-in certain areas constitutes a menace to the safety
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of the public residing therein".

The words "no wi tnesses" have been enphasi zed as supporting
the argunment that unless all the witnesses before the police
are unwilling to give evidence in open court the provisions
of section 56 cannot be taken recourse to. In our opinion,
it is reading too much into the observations of this Court
quoted above, nmade by Mukherjea, J. (as he then was). The
| earned Judge did not nmean to lay down, and we do not
understand him as having laid down, that unless each and

every witness is unwilling to give evidence in open court,
the provisions of section 56 are not available to the
pol i ce. The words of section 56 quoted above do not |end

thensel ves to that extrene contention. If such an extreme
interpretation were to be put on that part of section 56, it
is not difficult-to imagine a situation where it will becone
al nost i mpossible to apply that section to any case.

It was next contended on behalf of the petitioner in this
case that the section contenplates w tnesses other than
menbers of the police force and enpl oyees and officers of
the Custonms Departnent. It is said that it is the duty of
the police force as of the enployees of the Custons
Department to brave all danger and to cone out in the open
even against desperate crimnals to give evidence against
them in court and to subject thenselves to Cross-
exam nati on; That is a counsel of perfection which every
menber

(1) [1952] S.C.R 787.
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548

of the police force or every enployee of the Custons
Departnent may not be able to act up to. Furthernore, the
terns of the section do not justify “any 'such restricted
neani ng being given to the word "witness". 'Hence, in our
opinion, there is no justification for the contention that
menbers of the police force and enployees and officers of
the Custons Departnment nust always cone in the open and give

evi dence against crimnals or potential crimnals. |If the
officer concerned is satisfied that witnesses /of whatever
description they my be, are not willing to cone out in the

open, one of the essential conditions of the application. of
section 56 is fulfilled and it is no nore necessary for them
to stop to consider as to which class of persons those
Wi t nesses may cone from

In Petition No. 440 of 1955 the |earned counsel” for the
petitioner had a nore uphill task in view of the fact that
this very order inpugned bad been examined in the crimna

prosecution against the petitioner . by the Pr esi/dency
Magi strate and by the H gh Court on appeal and the petition
for special |leave to appeal to this Court had been refused.

But it was argued on behalf of the petitioner that section
56 itself wag invalid as contravening the- provisions of
article 19 of the Constitution-an argunent which has al ready
been dealt-with by this Court in Gurbachan Singh v. State of
Bonbay(1l) referred to above. 1In that case, Mikherjea, J.

(as he then was) delivered the judgnent of the court after
exam ning the constitutionality of section 27(1) of the Cty
of Bonmbay Police Act, (Bombay Act |V of 1902). The
operative words of that section are al nobst exactly the sane

as those of section 56 of the Act. It is not therefore
necessary to re-examne the constitutionality of those very
provisions in this case. It is enough to point out that no

attenpt was nmade in this Court to ;bake the authority of
t hat deci si on.

Shri Dadachanji, who appeared on behal f of the petitioner in
this case faintly suggested that the petitioner had been
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proceeded agai nst under the penal sec-

(1) [1952] S.C.R 737.
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tion of the Act notw thstanding the fact that he had entered
Greater Bonmbay in order to |look after the case pending
against himin which a warrant of arrest had been issued.
But that is a closed chapter so far as the courts including
this Court also are concerned inasmuch as his conviction
stands conformed as a result of the refusal of this Court to
grant him -special |eave to appeal fromthe, judgnent of the
Bonbay Hi gh Court. He further contended that his conviction
for his’ having entered Geater Bonbay itself is an
i ndi cation of the unreasonabl eness of the restriction and of
the | aw under which the order of externnent had been passed
against him But if the petitioner had only taken the
course indicated by the law, nanely, of obtaining the
previous permssion of the prescribed authority, he could

have avoided the prosecution and the conviction. [t rust
therefore be held that there is no nerit in this contention
al'so.:

For the reasons aforesaid it must be held that section 56 of
the Act is not unconstitutional -and that the orders passed
agai nst the petitioners are not invalid. These applications
must stand di'sm ssed.

JAGANNADHADAS J.-1n view of the decision of this Court in

Gurbachan Singh v. The State of Bonbay(1l), | agree that
these petitions should be disnissed.

But | think'it right to add that if the matter were res
integra | should have felt difficulty —in upholding the

validity of section 56(b) of the Bonbay Police Act, 1951
(Bonmbay Act XXI1 -of 1951) in so far as it did not denarcate
the application thereof to the nore serious classes of
offences falling wthin the “specified Chapters, serious
ei t her because of the nature of the offence contenplated or
the circumstances under which it is to be conmtted and so
forth. | should also have felt difficulty 'in holding a
provision to be reasonable which clothes ' the executive
officers with an authority to extern a person for so long a
(1) [1952] S.C.R 737.
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period as two years. it has been said that there is a power
of cancellation at any tine vested in the officer concerned.
Even so, | should have thought that the vesting of a power
to extern, a person out of his home for so long a period
without the obligation to reviewthe order at ~sone stated
periodical intervals, say once in three months or six
months, is prima facie unreasonable. Ext ernment 'm ght
appear on the surface -not to be as serious an interference
with personal liberty as detention. But in actual practice
it may be productive of nobre serious injury to the person
concerned-or the rest of his fanmily if he'is the earning
nmenber . An externed person is virtually thrown on the
streets of another place where be has got to seek his
livelihood afresh. He has to start in a new society wth
the bl ack-mark -of externnent agai nst himand nmay be driven
thereby to nore crimnality. On the other hand, in the case
of a person under detention, the State normally takes or is
bound to take care of him and in appropriate cases provides
also for his famly

In view, however, of the previous decision of this Court
which is binding on ne, | amprepared to accept the validity
of section 56 of the Bonbay Police Act, 1951, and of the
orders of externnment passed thereunder in these two cases.
Petition dism ssed.
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