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JUDGVENT:

JUDGMENT

WI TH

SPECI AL LEAVE PETITION (Cl VI L) NO. 20186 OF 2004
S.B. SINHA, _J

The matter calls for an authoritative pronouncenment as to whether the
Board of Control for Cricket in India (Board) which is a cricket controlling
authority in ternms of the I CC Rul es answers the description of "Qher
Authorities" within the neaning of Article 12 of the Constitution of India.

BACKCGROUND FACTS:

The First Petitioner is one of the |argest vertically integrated nedia
entertai nnent groups in India. The Board, the second Respondent herein
is a Society registered under the Tami| Nadu Societies Registration Act
which is said to be recogni zed by the Union of India, Mnistry of Youth
Affairs and Sports. The Third and Fourth Respondents are President and
Secretary respectively of the Second Respondent. The Fifth Respondent,
"ESPN Star Sports", known as "ESS' is a partnership/firmof the United
States of America having a branch office in Singapore. The Sixth
Respondent is a firmof Chartered Accountants which was engaged by Board
inrelation to the tender floated on 07.08.2004. Pursuant to or in furtherance
of a notice inviting tender for grant of exclusive television rights for a period
of four years, several entertai nment groups-including the Petitioners and the
Fifth Respondent herein gave their offers. For the purpose of this matter,
we woul d presunme that both the Petitioners and the said Respondent were
found eligible therefor. The First Petiti oner gave an of fer for
an amount  of US $ 260, 756, 756. 76 (I'NR equi valent to
Rs. 12, 060, 000, 000/ - (Rupees twel ve thousand sixty mllion only - @INR
46.25/US $) O US $ 281, 189, 189.19 (INR equivalent to
Rs. 13, 005, 000, 000/ - (Rupees thirteen thousand five mllion only - @INR
46. 25/ US $).

Upon hol di ng negotiations with the First Petitioner as also the Fifth

Respondent, the Board decided to accept the offer of the former; /'pursuant to

and in furtherance whereof a sumof Rs. 92.50 crores equivalent to US $ 20
mllions was deposited in the State Bank of Travancore. In response to a

draft letter of intent sent by the Board, the First Petitioner agreed to abide
by the terns and conditions of offer subject to the conditions nmentioned

t herein.

The Fifth Respondent in the meanwhile filed a wit petition before the
Bonbay Hi gh Court which was marked as Wit Petition (L) No. 2462 of
2004. The parties thereto filed their affidavits in the said proceeding. Inits
affidavit, the Board justified its action in granting the contract in favour of
the First Petitioner. The matter was taken up for hearing on day to day basis.
Arguments of the Fifth Respondent as also the First Petitioner had been
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advanced. On 21.9.2004, however, the Board before commencing its

argunent stated that it purported to have cancelled the entire tender process
on the preni se that no concluded contract was reached between the parties

as no letter of intent had therefor been issued. The First Petitioner, however,
rai sed a contention that such a concluded contract in fact had been arrived

at. The Fifth Respondent, in view of the statements made by the counsel for
the Board, prayed for withdrawal of the wit petition, which was permtted.
On the sane day i.e. on 21.9.2004 itself, the Board term nated the contract

of the First Petitioner stating

"In the larger interest of the gane of cricket and due to
the stal emate that has been created in the grant of

Tel evision Rights for the ensuing Test Series owing to
litigation and as inforned before the Hon' bl e Hi gh Court
at Bonmbay this day, the Board of Control for Cricket in
India (BCCl) hereby cancels the entire process of tender
by invoking Cause 5.3, 5.4 (c)~and 5.4 (d) of the
invitation to tender (I1TT) dated 7 August, 2004, the terns
of which were accepted and acknow edged by you.

The Security in the form of Bank Cuarantee and/or
noney deposited by you is being returned i mediately."

WRI T PETI TI ON

The order of the Board dated 21.9.2004 terminating the contract is in
gquestion in this wit petition contending that the action on the part of the
Board in terminating the contract is arbitrary and, thus, violative of Article
14 of the Constitution of India.

In the wit petition, the Petitioners have, inter alia, prayed for setting
asi de the said communi cation as also for issuance of a wit of or in the
nature of nmandanus commandi ng upon the Board to act \in tens of the
decision arrived on 5.9.2004.

REFERENCE
By an order dated 27.9.2004, a three-Judge Bench of this Court
referred the matter to a Constitution Bench stating

"These petitions involve a question related to the
interpretation of the Constitution of India which wll
have to be heard by a Bench not |ess than 5 Judges as
contenpl ated under Article 145(3) of the Constitution
Place this matter before Hon' ble the Chief Justice for
further orders.

Since the matter involved requires urgent
consi deration, we request the Chief Justice to place this
matter before the Constitution Bench for further orders
on 28.9.2004.

We direct the Attorney Ceneral to take notice on
behal f of first respondent. The petitioner shall take steps
to serve respondent no.6 dasti. The sane shall be served
today indicating that the matter will be heard tonorrow. "

PRELI M NARY | SSUE

On commencenent of hearing, M. K K  Venugopal, |earned Senior
Counsel appearing on behalf of the Second Respondent raised an issue as
regard maintainability of the wit petition on the premise that the Board is
not a 'State’ within the meaning of Article 12 of the Constitution of India.
The said issue having been treated as a prelimnary issue, the |earned
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counsel were heard thereupon. This judgnent is confined to the said issue
al one.

PLEAS OF THE PARTI ES :
Wit Petitioners :

The factors pleaded by the wit petitioners herein which would
al | egedly denonstrate that the Board is an authority that woul d be subject to

the constitutional discipline of Part Il of the Constitution of India, are as
under
"a. It undertakes all activities in relation to Cricket

including entering into the contracts for awarding tel ecast
and broadcasting rights, for adverti senent revenues in
the Stadium etc.

b. The teamfielded by the BCCl plays as "Indian

Teant' whil'e playing One Day |Internationals or Test

Mat ches \'026 it cannot be gainsaid that the team purports to
represent India as a nation, and its wins are matters of

nati onal prestige. They wear uniformthat carries the
national flag, and are treated as sports anmbassadors of

I ndi a.

C. The sportsnmen of today are professionals who

devote their life to playing the ganme. They are paid a
handsome remuneration by the BCCl for - their

participation in the team Thus, they are not amateurs

who participate on an honorary basis. Consequently they
have a right under Article 19(1)(g) to be considered for
participation in the gane. The BCCl clains the power to
debar players fromplaying cricket inexercise of its

di sciplinary powers. Cbviously, it is subnitted, a body
that purports to exercise powers that inpinge on the
fundanental rights of citizens would constitute at |east an
"authority" within the nmeaning of ‘Art. 12 of the
Constitution \026 it can hardly contend that it has the power
to arbitrarily deny players all rights to even be consi dered
for participation in a tournament which they are included
as a teamfrom "Il ndi a"

d. This Hon' ble Court has already, by its interim
orders., directed a free to air telecast of the matches that
were played in Pakistan in which a team selected by the
Respondent BCCl participated. This was done, it is
respectfully submtted, keeping in view the larger public
interest involved in tel ecasting of such a sport. Surely,
the regul atory body that controls solely and to the
exclusion of all others, the power to organi ze such

ganes, and to select a teamthat would participate-in such
ganes is perfornming a public function that nust be

di scharged in a manner that conplies with the

constitutional discipline of Part I1l of the Constitution
If the events organized are public events, then it is
submitted that the body that is the controlling authority of
such public events would surely be subject to the
discipline of Art. 14 and 19 of the Constitution

e. It is also submtted that even donestically, al
representative cricket can only be under its aegis. No
representative tournanent can be organi zed without the
perm ssion of BCCl or its affiliates at any |evel of
cricket.
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f. The BCCl and its affiliates are the recipients of
State largesse, inter alia, in the formof nomnal rent for
stadia. It is submtted that the BCCl is performing one of

the nost inportant public functions for the country with
the aut horization and recognition by the Govt. of India,
is amenable to the wit jurisdiction of this Hon bl e Court
under the provisions of the Constitution of India."

Uni on of |ndia:

Uni on of India contends that the Board is a State. In support of the
said plea an affidavit affirmed by Deputy Secretary to the Governnent of
India, Mnistry of Youth Affairs and Sports has been filed. A |large nunber
of docunents have al'so been filed to show that the Board had all al ong been
acting as a recogni zed body and as regard international matches has al ways
been seeking its prior perm ssion. The Board had al so been under the
admini strative control of the CGovernment of India.

Board :

In support of its plea that it i's not a 'State’', the Second Respondent in
its Counter Affidavit asserted

"(a) Board of Control of Cricket in India, the
Respondent No. 2 is an aut onomous non-profit making
Association limted and restricted to its Menbers only
and registered under the Tami| Nadu Societies
Registration Act. It is a private organi zati on whose
objects are to promote the ganme of Cricket. [Its functions
are regul ated and governed by its own Rul es and
Regul ati ons i ndependent of any statute and are only
related to its nenbers. The Rules and Regul ations of the
Respondent no. 2 have neither any statutory force nor it
has any statutory powers to nmake rules or regul ations
havi ng statutory force

(b) The Working Conmittee el ected fromanongst its
menbers in accordance with its own Rules controls the
entire affairs and managenent of the Respondent No.2.
There is no representati on of the Governnment or any
Statutory Body of whatsoever nature by whatever formin
the Respondent No.2. There exists no control of the
CGovernment over the function, finance, adm nistration,
managenent and affairs of the Respondent No. 2.

(c) \ 005The Respondent No. 2 does not discharge or

perform any public or statutory duty.

(d) The Respondent no. 2 receives no grant of

assistance in any formor manner fromthe Governnent

inthis context. It nay be stated that in a wit petition in
the case of Rahul Mehra vs. Union of India in the

Hon’ bl e H gh Court at Delhi. "Union of India" filed

Affidavits stating categorically that there is no
CGovernment control of any nature upon the Board of

Control for Cricket in India and as it does not followthe
Gover nment Gui del i nes whi ch have been consol i dat ed

and issued under the title "Sports India Operation
Excel | ence" vide Circular No.F.1-27/86-DESK-1 (SP-

V) dated 16th February, 1988 issued by the Departnent
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of Youth Affairs and Sports, Governnent of India has
nei t her extended any financial assistance to the Board of
Control for Cricket in India nor has any rel ationship of
what soever nature with it and no financial assistance is
al so extended for participation of any tournanent,
conpetition or otherw se organi zed by the Respondent

No.2. Copies of the said Affidavits are annexed hereto as
Exhi bits "A" and "B" respectively.

(e) The Respondent no. 2 organi zes cricket nmatches

and/ or tournaments between the Teans of its Menbers

and with the Teans of the menbers of Internationa

Cricket Council (ICC which is also an autononous

Body dehors any Governnent control\005. Matches that are
organi zed are played at places either belonging to

Menbers in India or at the places of either belonging to
its Menbers of ICConly. Onl y-when for the purpose of
organi zing any match or tournanent with foreign

partici pants, the Respondent no.2 requires normal and
schedul ed perm ssions fromthe Mnistry of Sports for
travel of foreign teans, it obtains the same |ike any other
private organi zation, particularly in the subject matter of
foreign exchange. The Respondent No.2 is the only

aut ononmous sporting body which not only does not

obtain any financial grants but on the contrary earns
forei gn exchange.

(f) Organi zi ng Cri cket Matches and/or Tournaments

bet ween t he Teans of the Menbers of the Respondent

No.2 and/or with the co-nmenbers of International Cricket
Council cannot be said to be a facet of public function or
government in character. No nonopoly status has been
conferred upon the Respondent No.2 either by Statute or

by the Governnent. Any other body coul d organi ze any

mat ches on its own and neither the Respondent no.2 nor

the Governnent coul d oppose the same. As a matter of
fact, nunber of cricket matches including Internationa

mat ches are played in the Country which have nothing to
do with the Respondent No.2. Respondent No.2 has no
nonopol y over sending teanms overseas for the ganme of
cricket and to control the entire game of cricket in India:
Mat ches whi ch are sanctioned or recogni zed by the | CC

are only known as Oficial Test matches or One day

I nternational Matches. Respondent no.2 is entitledto
invite teans of other menbers of 1CC or send teans to
participate in such matches by virtue of its menbership

of ICC."

ESS :

Al t hough, as noticed herei nbefore, ESS itself filed a wit petition
bef ore the Bonbay Hi gh Court on the ground that the sane was violativeof
Article 14 of the Constitution, it now contends that ‘although a wit petition
under Article 226 of the Constitution before the H gh Court would be
mai nt ai nabl e but not one under Article 32 thereof as the Board is not a
"State’.

SUBM SSI ONS OF THE LEARNED COUNSEL :

M. K K. Venugopal, the | earned senior counsel appearing in support

of the prelimnary issue would submit that as the Board does not cone

within the purview of any of the six legal tests laid down by this Court in
Pradeep Kumar Biswas vs. Indian Institute of Chemical Biology and Qthers
[(2002) 5 SCC 111], it would not be a ‘State’. Qur attention, in this behalf,
has been drawn to paragraphs 25, 27, 30, 31, 38, 42 to 45, 48, 49, 50, 51, 52
to 55 of the said judgnment . It was contended that the Board is an

aut onormous body and the Central Governnent does not have any contro
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thereover either financially or admnnistratively or functionally. It was urged
that neither the Central Governnent gives any nonetary grant nor

nom nates any nenber in the Governing Body of the Board nor has

anything to do with its internal affairs. 1t was pointed out by the |earned
counsel that even the Union of India had agreed before the Bonmbay Hi gh

Court that the Board had the exclusive telecasting rights as owner of the
events. The Board furthernore does not exercise any sovereign or
governmental functions; M. Venugopal would argue that furthernore the
Board has not even been recognized by the Union of India nor has it any role
to play as regard framng of its rules and regul ati ons.

Dr. A°M Singhvi, |earned Senior Counsel appearing on behalf of the

Thi rd Respondent herein, would supplenent the argunents of M.

Venugopal contending that the activity of a body |ike Board does not

i nvol ve any public duty or public function and although its action is public
in nature, the sane would not ampunt to a governnental action. Reliance,
in this connection, has been placed on R vs. Football Association Ltd, ex
parte Football League Ltd. [1993 (2) AER 833] and R vs. Disciplinary
Conmittee of the Jockey Club, ex parte Aga Khan [1993 (2) AER 853].

The | eaned counsel has al so drawn our attention to a decision of this Court
in Federal Bank Ltd. vs. Sagar Thonas and Others [(2003) 10 SCC 733].
According to Dr. Singhvi, there exists a distinction between Articles 32 and
226 of the Constitution of India. Reliance in this behalf has been placed on
a decision of this Court in Andi Mikta Sadguru Shree Miktaj ee Vandas

Swam Suvarna Jayanti Mhotsav Smarak Trust and Others vs. V. R Rudan

and OGthers [(1989) 2 SCC 691].

M. Soli J. Sorabjee, the | earned Senior Counsel appearing on behalf

the fifth Respondent, would contend that the nature of the function of the
concerned authority plays an inportant role in determning the question and
only where the function is governnental in nature or where the authority is
vested under a statute, it would attract the definition of "other authorities"
within the neaning of Article 12 of the Constitution and not otherw se. The
| ear ned counsel woul d, however, subnit that in Aga Khan (supra), the Court

of Appeal has accepted that there may be sone cases where the judicia
revi ew woul d be maintainable. Drawing our attention to a decision of this
Court in G Bassi Reddy vs. International Crops Research Institute and

Anot her [(2003) 4 SCC 225], the |earned counsel would urge that Board

does not fulfil the tests laid down therein

M. Harish Salve, |earned Senior Counsel appearing on behal f of the

Wit Petitioners, on the other hand, would take us throughthe Menorandum

and Articles of Association of the Board as also the rules and regul ati ons
franed by it and contend that froma perusal thereof it would be manifest

that it exercises extensive power in selecting players for the Indian Nationa
teamin the international events. The Board, al so exercises stringent

di sciplinary powers over players, unpires, nenbers of the team'and other
officers. It is the contention of M. Salve that the activities of the Board in
ef fect and substance are governnental functions in the area of sports. An
exclusive right has been granted to it to regulate the sport in the nane of the
country resulting in exercise of functions of |arger dinension of public
entertainnent. Wen a body |ike the Board has received recognition from

the Union of India to allowit to represent India as a country, its character
must be held to have changed fromprivate body to a public authority. It was
submtted that the players put on colours of National Flag on their attire.
Because of the nature of its actions the International Cricket Council has
recogni zed the Board not in its capacity as a cricket playing club but as a
representative of India, a cricket playing country. By its disciplinary action
M. Salve would argue, the Board may debar a player fromrepresenting the
country as a result whereof his fundanmental right under Article 19(1)(g) of

the Constitution of India wiuld be affected. He would submt that the

Board, therefore, is not an autononous body discharging a private function

only and in fact it deals with sporting events of the country. The |earned
counsel would argue that the Board acts strictly in ternms of the foreign

policy of the country as it refused to recogni ze a player who played in South
Africa, as apartheid was being practiced therein which was consistent with
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India’s foreign policy. It was further submtted that the cricket match
bet ween I ndi a and Pakistan could be held only with the perm ssion of the
Union of India as and when the rel ationship between the two countries

i mproved.

M. Salve, therefore, submts that the Board is a 'State’ within the
nmeani ng of Article 12 of the Constitution of India as:

(i) it regul ates cricket;
(ii) It has a virtual nonopoly;
(iii) it seeks to put restrictions on the fundanental rights of the players and

unpires to earn their livelihood as envisaged under Article 19(1)(g) of
the Constitution of India;

(iv) The cricket events nanaged by the third Respondent have a definite
concept, connotation and significance which have a bearing on the
performance of individual players as also the teamas a national team
representing the countryin the entire field of cricket.

M. Mohan Parasaran, |earned counsel appearing on behalf of Union

of India ' would contend that the functions of the Board are of public

i mportance and closely related to governnmental functions. Functions of the
Board, the |earned counsel would urge, also control free speech rights of
citizens within a public forumwhich is essentially a governmental function.
Ref erence in this connection has been made to Daniel Lee Vs. Vera Katz \026
276 F.3d 550.

CONSTI TUTI ONAL DEVELOPMENT :

Qur Constitution is an ongoi ng docurment and, thus, shoul d be
interpreted liberally. Interpretation of Article 12, having regard to the
excl usive control and nmanagenent of sport of cricket by the Board and
enor mous power exercised by it calls for a new approach. The Constitution
it is trite, should be interpreted in the Iight of our whol e experience and not
nerely in that of what was the state of 1aw at the commencenent of the
Constitution.

[ See M ssouri vs. Holland (252 US 416 (433) and Kapila Hi ngoran
vs. State of Bihar [(2003) 6 SCC1].

Furthernore in John Val lamattom and Anr. Vs. Union of India [JT
2003 (6) SC 37] while referring to an anmendnent made in U K in relation to
a provision which was in pari materia with Section 118 of the |ndian
Succession Act, 1925, this Court observed:

"...The constitutionality of a provision, it is trite,
will have to be judged keeping in viewthe
interpretive changes of the statute effected by
passage of tine."

Referring to the changing scenario of the | aw and having regard to the
declaration on the right to devel opnent adopted by the Wrld Conference on
Human Rights and Article 18 of the United Nati ons Covenant on Civil and
Political Rights, 1966, this Court held:

"It is trite that having regard to Article 13(1) of the
Constitution, the constitutionality of the inpugned
legislation is required to be considered on the basis of

| aws exi sting on 26th January, 1950, but while doing so
the court is not precluded fromtaking into consideration
t he subsequent events which have taken place thereafter.
It is further trite that that the | aw al t hough may be
constitutional when enacted but with passage of tinme the
sanme may be held to be unconstitutional in view of the
changed situation.

Justice Cardoze said
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"The | aw has its epochs of ebb and flow, the flood tides
are on us. The old order nmay change yielding place to
new, but the transition is never an easy process".

Al bert Campus stated

"The wheel turns, history changes". Stability and

change are the two sides of the sane lawcoin. In their

pure formthey are antagonistic poles; without stability

the | aw beconmes not a chart of conduct, but a gare of

chance: with only stability the lawis as the still waters in
which there is only stagnation and death."”

In any view of the natter even if a provision was not
unconstitutional on the day on which it was enacted or
the Constitution cane into force, by reason of facts
emergi ng out thereafter, the same may be rendered
unconstitutional "

I'n Li verpool & London S.P. & | Association Ltd. vs. MV. Sea
Success | -and Another, (2004) 9 SCC 512, this Court observed:

"Referring to Mbtor General Traders and Another vs.
State of Andhra Pradesh and Orhers [(1984) 1 SCC 222],
Rattan Arya and Ot hers-vs. State of Tam | Nadu and
Anot her [(1986) 3 SCC 385] and Synthetics and

Chem cals Ltd. and Gthers vs. State of U P. and O hers
[(1990) 1 SCC 109], this Court held: (SCC p. 608, para
49)

"There cannot be any doubt whatsoever that a | aw
whi ch was at one point of time constitutional my
be rendered unconstitutional because of passage of
time. We may note that apart fromthe decisions
cited by M. Sanghi, recently a simlar view has
been taken in Kapila Hi ngorani Vs. State of Bihar
[JT 2003 (5) SC 1] and John Val lamattom and

Anr. Vs. Union of India [JT 2003 (6) SC 37]."

Constitution of India is an ongoi ng docurment. |t rnust be interpreted
accordi ngly.
In Francis Bennion’s 'Statutory Interpretation’, Fourth Edition at page
762, it is stated
"It is presuned that Parliament intends the court to apply
to ongoing Act a construction that continuously updates
its wording to allow for changes since the Act was
initially framed (an updating construction). Wile it
remains law, it is to be treated as al ways speaking. This
neans that in its application on any date, the |anguage of
the Act, though necessarily enbedded in its own tine, is
nevertheless to be construed in accordance with the need
to treat it as current |aw.

At page 764, it is comented

"I'n construing an ongoing Act, the interpreter is to
presune that Parliament intended the Act to be applied at
any future time in such a way as to give effect to the true
original intention. Accordingly, the interpreter is to
make al |l owances for any rel evant changes that have
occurred, since the Act’'s passing, in |law, socia
condi tions, technol ogy, the neaning of words, and other
matters. Just as the US Constitution is regarded as 'a
living Constitution’, so an ongoing British Act is
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regarded as 'a living Act’. That today’s construction

i nvol ves the supposition that Parlianent was catering

long ago for a state of affairs that did not then exist is no
argunent agai nst that construction. Parlianent, in the
wordi ng of an enactnment, is expected to anticipate

tenmporal devel opnents. The drafter will try to foresee

the future, and allow for it in the wording."

LEG SLATI VE PONERS :

Al'though we will advert to various rival contentions raised at the Bar

at some details a litter later but suffice it to notice at this stage that
encour agenent of games and sports is State function in terms of Entry 33 of
List Il of the Seventh Schedul e of the Constitution of India which reads thus:

"33. Theaters and dramatic perfornances; cinemas
subj ect to the provisions of entry 60 of List 1; sports,
entertai nnments and anusenents.”

The State by reason of a |legislative action cannot confer on it extra
territorial jurisdiction in relationto sports, entertainnment etc. Education
however, is in Concurrent List being Item No.25 of List Ill. Sport is
considered to be a part of Education (within its expanded meaning). Sport
has been included in the Human Resource Devel opnent as a | arger part of
education. The Mnistry of Youth Affairs and Sports was earlier a
departrment of the Mnistry of Hunan Resource Devel opnent. Now a
separate Mnistry of Youth Affairs and Sports has conme into being, in ternms
of the Allocation of Business Rules.

In Secretary, Mnistry of Information & Broadcasting,
Government of India and Ohers etc. vs. Cricket “Associ ation of Bengal and
QO hers etc. [(1995) 2 SCC 161], this Court held

"\ 005t may be true that what is protected by Article
19(1)(a) is an expression of thought and feeling and not

of the physical or intellectual prowess or skill. It is also
true that a person desiring to telecast sports events when
he is not hinmself a participant in the gane, does not seek
to exercise his right of self-expression. However, the
right to freedom of speech and expression al so includes

the right to educate, to informand to entertain and al so
the right to be educated, informed and entertained. The
fornmer is the right of the telecaster and the latter that of
the viewers. The right to telecast sporting event wll
therefore also include the right to educate and informthe
present and the prospective sportsnen interested in-the
particul ar gane and also to informand entertain the

| overs of the game. Hence, when a telecaster desires to
telecast a sporting event, it is incorrect to say that free-
speech elenent is absent fromhis right. The degree of

the elenment will depend upon the character of the

tel ecaster who clains the right. An organizer such as the
BCCl or CAB in the present case which are indisputably
devoted to the promoti on of the game of cricket, cannot

be placed in the sane scal e as the business organizations
whose only intention is to nmake as large a profit as can

be made by tel ecasting the gane\005."

[ Enphasi s suppl i ed]

It was held that sport is a formof expressive conduct.

We nmay notice at this juncture that the Union of India in exercise of
its executive functions in terns of the Allocation of Business Rules franed
under Article 77 of the Constitution of India created a separate Mnistry of
Youth Affairs and Sports for the said purpose. One of the objects of the
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Mnistry is to work in close coordination with national federations that

regul ate sports. Keeping in viewthe fact that the Union of India is required
to pronote sports throughout India, it, as of necessity is required to

coordi nate between the activities of different States and furthernore having
regard to the International arena, it is only the Union of India which can
exerci se such a power in terns of Entry 10, List | of the Seventh Schedul e of
the Constitution of India and it nmay al so be held to have requisite |egislative
conpetence in terns of Entry 97, List | of the Seventh Schedul e of the
Constitution of India.

ARTI CLE 12:

Bef ore adverting to the core issues at sonme |length we may take a | ook

at Article 12 of the Constitution of India which reads as under

"12. In this part, unless the context otherw se requires,
"the State" includes the Government and Parlianent of

I ndia and the Government and the Legislature of each of

the States and all local or other authorities within the
territory of India or under the control of the Governnent
of India."

In this Article, the “State’ has not been defined. It is nerely an
inclusive definition. ~ It includes all other authorities within the territory of
India or under the control of the Government of India. It does not say that
such other authorities must be under the control of the Governnent of India.

The word "or’ is disjunctive and not conjunctive.

The expression "Authority" has a definite connotation. It has

di fferent dinensions and, thus, must receive a liberal interpretation. To
arrive at a conclusion, as to which "other authorities” could cone within the
purview of Article 12, we nay notice the neani ng of the word "authority".

The word "Qther Authorities" contained in Article 12 is not to be
treated as ejusdam generis.

In Concise Oxford English Dictionary, 10th Edition, the word
"authority’ has been defined as under

"1. the power or right to give orders and enforce

obedi ence. 2. a person or organi zation-exerting control in
a particular political or adnministrative sphere. 3. the
power to influence others based on recognized

know edge or expertise."

Broadly, there are three different concepts which exist for deternining
the question which fall within the expression "other authorities".

(i) The Corporations and the Societies created by the State for carrying
on its trading activities in terms of Article 298 of the Constitution
wherefor the capital, infrastructure, initial investnment and financial aid

etc. are provided by the State and it al so exerci ses regul ati on and
control thereover.

(ii) Bodi es created for research and other devel opmental works which is
ot herwi se a governmental function but nay or may not be a part of 'the
soverei gn function.

(iii) A private body is allowed to discharge public duty or positive
obligation of public nature and furthernore is allowed to perform

regul atory and controlling functions and activities which were

ot herwi se the job of the government.

There cannot be sanme standard or yardstick for judging different
bodi es for the purpose of ascertaining as to whether it fulfills the
requi renments of |aw therefor or not.

In Pradeep Kumar Bi swas (supra), a Seven-Judge Bench held
"That an "inclusive" definition is generally not
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exhaustive is a statenment of the obvious and as far as
Article 12 is concerned, has been so held by this Court
(UjamBai v. State of U P., AIR 1962 SC 1621 : (1963)

1 SCR 778 at 968). The words "State" and "authority"
used in Article 12 therefore remain, to use the words of
Cardozo (Benjam n Cardozo : The Nature of the Judicia
Process), anpong "the great generalities of the
Constitution" the content of which has been and
continues to be supplied by courts fromtinme to tinme."

[ See al so Bl ack Di anond Beverages and Anot her vs. Conmercial Tax
Oficer, Central Section, Assessment Wng, Calcutta and OQthers \026 (1998) 1
SCC 458]

What is necessary is to notice the functions of the Body concerned. A
‘State’ has different neanings in different context. 1In a traditional sense, it
can be a body politic but in nodern international practice, a State is an
organi zati on which receives the general recognition accorded to it by the
exi sting group of other States.  Union of India recognizes the Board as its
representative. The expression "other authorities" in Article 12 of the
Constitution of Indiais "State’ within the territory of India as
contradi stinguished froma State within the control of the Governnent of
India. The concept of State under Article 12 is in relation to the fundanental
rights guaranteed by Part-111 of the Constitution and Directive Principles of
the State Policy contained in Part-1V thereof. The contents of these two
parts mani fest that Article 12 is not confined to its ordinary or constitutiona
sense of an independent or sovereign neaning so as to include within its fold
what ever conmes within the purview thereof so-as to instill the public
confidence in it.

The feature that the Board has been allowed to exercise the powers
enabling it to trespass across the fundanmental rights of a citizen is of great
significance. In ternms of the Menorandum-of Association even the States
are required to approach the Board for its direction. If the Constitution
Bench judgnment of this Court in Sukhdev Singh & Ors. vs. Bhagatram
Sardar Singh [(1975) 1 SCC 421] and developnent of |aw nmade therefromis
to be given full effect,. it is not only the functions of the Governnent al one
whi ch woul d enabl e a body to beconea State but al so when a body
perforns governnental functions or quasi-governnental functions as also
when its business is of public inportance and is fundanmental for the |ife of
the people. For the said purpose, we nmust notice that this Court in
expandi ng the definition of State did not advisedly confine itself to the
debates of Constitutional Assenbly. [t considered each case on its own
merit. In Sukhdev Singh (supra), Mathew, J. stated that even big industria
houses and big trade unions would cone in the purviewthereof. Wile
doing so the courts did not |ose sight of the difference between the State
activity and the individual activity. This Court took  into consideration the
fact that new rights in the citizens have been created and if any such right is
vi ol ated, they must have access to justice which is a human right. No
doubt, there is an ongoing debate as regard the effect ~of the globalization
and/ or opening up of market by reason of |iberalization policy of the
Covernment as to whether that the notion of sovereignty of the State is being
t hereby eroded or not but we are not concerned with-the said question in this
case. "Cther authorities", inter-alia, would be there which inter alia
function within the territory of India and the sane need not necessarily be
the Governnment of India, the Parliament of India, the Government of each of
the States which constitute the Union of India or the legislation of the States.

Article 12 nust receive a purposive interpretation as by reason of Part
1l of the Constitution a charter of |iberties against oppression and
arbitrariness of all kinds of repositories of power have been conferred \026 the
object being to limt and control power wherever it is found. A body
exercising significant functions of public inportance would be an authority
in respect of these functions. |In those respects it would be sanme as is
executive governnent established under the Constitution and the
establ i shments of organi zations funded or controlled by the Governnent. A
traffic constable remains an authority even if his salary is paid fromthe
par ki ng charges inasmuch as he still would have the right to control the
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traffic and anybody violating the traffic rules may be prosecuted at his
i nstance.

It is not that every body or association which is regulated in its private
functions becones a 'State’. Wat matters is the quality and character of
functions discharged by the body and the State control flow ng therefrom
In Daniel Lee (supra), it was held:

"The OAC s functionally exclusive regulation of free
speech within\005.a public forum is a traditional and
excl usive function of the State"

DEVELOPMENT OF LAW

The devel opnent of lawin this field is well-known. At one point of

time, the conpanies, societies etc. registered under the Indian Conpanies

Act and Societies Registration Act were treated as separate corporate entities
bei ng governed by its own rules and regul ations and, thus, held not to be
"States’ although they were virtually run as department of the Governnent,

but the situation has conpletely changed. Statutory authorities and |oca
bodi es were held to be States in Rajasthan State Electricity Board, Jaipur Vs.
Mohan Lal ‘& Os. - (1967) 3 SCR377.

This court, however, did not stop there and newer and newer
principles were evolved as a result whereof different categories of bodies
cane to be held as State.

The concept that all public sector undertakings incorporated under the
I ndi an Conpani es Act or Societies Registration Act or any other Act for
answering the description of State nust be financed by the Centra
CGovernment and be under its deep and pervasive control has in the past
three decades undergone a sea change. The thrust now is not upon the
conposition of the body but the duties and functions perforned by it. The
primary question which is required to be posed i's whether the body in
guesti on exercises public function

I n Sukhdev Singh (supra), a Constitution Bench of this Court opined
that the expression 'other authority’ should not be read on the touchstone of
the principle of 'ejusdemgeneris’.

Mat hew, J. in his concurring but separate judgment rai sed a question

as to for whose benefit the Corporations were carrying on the business and
in answering the same canme to the conclusion that the Respondents therein
were 'States’ within the neaning of Article 12 of the Constitution of India.
[SCC para 109].

It was observed that even big conpanies and trade uni ons woul d
answer the said description as they exercise enornpus powers.

In UP State Cooperative Land Devel opment Bank Ltd. v. Chandra
Bhan Dubey & O's. [AIR 1999 SC 753], the | and devel opment bank was
held to be a State. This Court upon anal yzing various provisions of Act and
the rules franed thereunder observed:

"20\ 0051t is not necessary for us to quote various other
sections and rules but all these provisions unm stakably
show that the affairs of the appellant are controlled by the
State Governnent though it functions as a cooperative
society and it is certainly an extended armof the State

and thus an instrunmentality of the State or authority as
mentioned under Article 12 of the Constitution.”

However, when the | aw provides for a general control over a business

interns of a statute and not in respect of the body in question, it would not
be a "State’. |[See Federal Bank Ltd. (supra) K R Anitha and Qhers vs.

Regi onal Director, ESI Corporation and Another [(2003) 10 SCC 303] and

Bassi Reddy (supra)].
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Madon, J. in Central Inland Water Transport Corporation Limted and
Anot her Vs. Brojo Nath Ganguly and Another [(1986) 3 SCC 156]
guestioned : -

"Shoul d then our courts not advance with the times ?
Shoul d they still continue to cling to outnoded concepts
and outworn ideol ogies ? Should we not adjust our

thi nking caps to match the fashion of the day? Should al
jurisprudential devel opnent pass us by, |eaving us
floundering in the sloughs of 19th century theories ?
Shoul d the strong be permitted to push the weak to the
wal | ? Should they be allowed to ride roughshod over the
weak? Should the courts sit back and watch supinely

whil e the strong tranpl e underfoot the rights of the
weak ?

It was opined

"26. The |l aw exists to serve the needs of the society

which is governed by it. If the lawis to play its allotted
role of serving the needs of the society, it nmust reflect the
i deas and ideol ogi es of that society. It nust keep tine

with the heartbeats of the society and with the needs and
aspirations of the /people. As the society changes, the | aw
cannot remain inmutable. The early nineteenth century
essayi st and wit, Sydney Smith, said : Wen | hear any

man tal k of an unaltelrable law, | amconvinced that he is
an unalterable fool."  The |law nust, therefore, in a
changi ng society march in tune with the changed i deas

and i deol ogi es\ 005"

Pradeep Kumar Bi swas (supra) and Bassi Reddy (supra) were recently
considered in Gayatri De vs. Musuni Cooperative Housing Society Ltd.

and OGthers [(2004) 5 SCC 90], wherein-a mandanmus was issued agai nst a
Cooperative Society on the ground that the order inmpugned therein was

i ssued by an "adm nistrator"” appointed by the H gh Court who had al so no
statutory role to perform

In Chain Singh vs. Mata Vai shno Devi Shrine Board & Anr. [2004 (8)

SCALE 348], it was contended that a religious board was a ’'State’.

Al t hough Mata Vai shno Devi Shrine Board was constituted under a statute,

it was per se not a State actor. |t was observed that the decisions of this
Court in Bhuri Nath and Others vs. State of J & K and Qthers [(1997) 2 SCC
745] requires reconsideration in the light of the principles laid dow in
Pradeep Kumar Biswas (supra).

In Virendra Kumar Srivastava vs. U P. Rajya Karnmachari Kal. N gam

and Anot her [2004 (9) SCALE 623], a Division Bench of this Court while
applying the tests laid down in Pradeep Kumar Bi swas (supra) observed that
there exists a distinction between a 'State’ based onits being a statutory
body and a one based on the principles propounded in the case of Aj ay Hasia
& Os. vs. Khalid Mijjib Sehravardi & Ors. [(1981) 1 SCC 722]

Recently a Division Bench of the Rajasthan Hi gh Court in Santosh

Mttal Vs. State of Rajasthan & Os. (since reported in 2004 (10) SCALE J-
39) issued a direction to Pepsi Company and Coca- Col a and ot her

manuf acturers of carbonated beverages or soft drinks to disclose the
conposition and contents of the product including the presence of the
pesticides and chem cals on the bottle, package or container, as the case may
be, observing

"I'n view of the aforesaid discussion we hold that in

consonance with the spirit and content of Article 19(1)(qQ)

and 21 of the Constitution the manufacturers of

bever ages nanely Pepsi-Cola & Coca-Col a and ot her

manuf acturers of beverages and soft drinks, are bound to

clearly specify on the bottle or package containing the

car bonat ed beverages or soft drink, as the case may be, or
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on a |l abel or a wapper wapped around it, the details of
its conposition and nature and quantity of pesticides and
chemicals, if any, present therein."

Pepsi Conpany and Coca-Col a are multinational companies. They
are business concerns but despite the same this Court in H ndustan Coca-
Col a Beverages (P) Ltd. vs. Santosh Mttal & Os. [2004 (10) SCALE 360]
by an order dated 6.12.2004 dism ssed the Special Leave Petitions, stating:
"M. Harish N Salve, |earned senior counsel appearing
for the petitioner in SLP(C) No. 24266-24268/ 2004 and
M. Arun Jaitley, |earned senior counsel appearing for
the petitioners in SLP(C) Nos. 24413/2004 and 24661-

24663/ 2004 state that the petitioners will be advised to
approach the H gh Court to seek clarification of exactly
what ki nd of disclosurethe High Court requires themto
make. W record the statenent and disniss the specia

| eave petitions giving liberty to the petitioners to
approach the H gh Court for that purpose. In case the
petitioners feel aggrieved by the order passed by the Hi gh
Court on the clarification application, the dismssal of
these special leave petitions will not conme in their way in
chal | engi ng the sai d order

We may, however, place on record that the |earned
seni or counsel for the petitioners intended to argue | arger
constitutional issues touching Articles 19 and 21 of the
Constitution which have not been raised on a second
t hi nki ng and we | eave them open to be decided in sone
ot her appropri ate case.

Though the special |eave petitions are dism ssed,
but the operation of the order dated 3.11.2004 passed by
the Hi gh Court suspending the operation of its judgnent
for six weeks, is extended by another two weeks from
t oday. "

The expansion in the definition of State is not to be kept confined only

to business activities of Union of India or other State CGovernments in terns
of Article 298 of the Constitution of India but nmust also take withinits fold
any other activity which has a direct influence on'the citizens. The
expression "education" nust be given a broader neaning having regard to
Article 21A of the Constitution of India as also Directive Principles of the
State Policy. There is a need to | ook into the governing power subject to the
fundanental Constitutional limtations which requires an expansi on of the
concept of State action.

Constitutions have to evolve the node for welfare of their citizens.
Flexibility is the hallmark of our Constitution. ~ The growh of the
Constitution shall be organic, the rate of change glacial. (See R Stevens, the
English Judges: Their Role in the Changing Constitution (Oxford 2002), p
Xiii) [Quoted by Lord Wolf in 'The Rule of Law and a Change in the
Constitution, 2004 Canbridge Law Journal 317]

A school would be a State if it is granted financial aid. (See Jiby P.
Chacko Vs. Mediciti School of Nursing, Ghanpur, Ranga Reddy District
and Anr. 2002 (2) ALD 827)

An associ ation perform ng the function of Housing Board would be
performng a public function and would be bound to conply w th Hunman
Ri ghts Act, 1998. [See Popl ar Housi ng and Regeneration Conmunity
Associ ation Ltd. Vs. Donoghue [2002] QB. 48]. But an old age house run
by a private body nay not. [See R (on the application of Heather and
ot hers) v. Leonard Cheshire Foundati on and another (2002) 2 Al ER 936]
A school can be run by a private body w thout any State patronage. It
is permssible in | aw because a citizen has fundanental right to do so as his
occupation in terns of Articles 19(1)(g) and 26.
But once a school receives State patronage, its activities would be
State activities and thus woul d be subject to judicial review Even otherw se
it is subjected to certain restrictions as regard its right to spend its noney
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out of the profit earned. [See T.M A Pai Foundation and O hers vs. State of
Kar nat aka and Ot hers \026 (2002) 8 SCC 481 and Isl am ¢ Acadeny of
Educati on and Another Vs. State of Karnataka and Ot hers, (2003) 6 SCC

697] .
Tests or the nature thereof would vary dependi ng upon the fact of
each case

We nust, however, renmenber that only because another authority

woul d be an agency or instrument of the State, the same woul d not nean that
there exists a relationship of "Principal and Agent" between the Gover nnent
of the State and the Corporation or the society. Only its actions of
promoting the sport making a | aw of cricket for the entire country,
representing the country in international forum appointing India’'s
representative and the all pervasive control over players, nmanagers and
unpires are State actions.

Thus, all autononmous bodi es havi ng some nexus with the Governnent

by itself would not bring themwi thin the sweep of the expression ’State’.
Each case nust be determined onits own nerits.

Let us for determ ning the question have a | ook at the rel evant
deci sions rendered in different jurisdictions.

| NDI AN CASE LAW

In K S. Ramanurthi Reddi ar Vs. The Chief Comm ssioner
Pondi cherry & Anr. [(1964) 1 SCR 656], it was held that the expressions
"under the control /of the Government of India" do not qualify the word
“"territory" and the expressions "under the control of the Governnent of
India" and "within the territory of India" are distinct.

Mat hew, J. in Sukhdev Singh (supra) referring to various authorities
observed
"In so far as public corporations fulfill public tasks on
behal f of government, they are public authorities and as
such subject to control by government." (SCC Para 87)

The said principles were reiterated in Ranmana Dayaram Shetty Vs.
International Airport Authority of India and Gthers [(1979) 3 SCC 489]
| ayi ng down the factors which would enable the Court to determine as to
whet her a conpany or a society would conme within the purview of "other
authorities". [SCC paras 16, 18, 19 & 20].

In Ajay Hasia (supra), Sukhdev Singh (supra) and Ramana Dayar am
Shetty (supra) were noticed with approval. [SCC Paras 8, 14 & 15]. See al so
Som Prakash Rekhi vs. Union of India and another [(1981) 1 SCC 449]

The conflict between Ajay Hasia (supra) and Sabhajit Tewary vs.
Union of India and hers [(1975) 1 SCC 485] has been resolved in Pradeep
Kumar Bi swas (supra) by overruling Sabhajit Tewary (supra) and, thus,
there does not exist any conflict. The principles laid down in Ajay Hasia
(supra) are not rigid ones and, thus, it is permssible to consider the question
fromaltogether a different angle.

It is interesting to note that Bhagwati, J. in Ramana Dayaram Shetty
(supra) followed the minority opinion of Douglas, J. in Jackson Vs.
Metropolitan Edi son Conpany [42 L.Ed. (2d) 477] as against the majority
opi nion of Rehnquist, J. which was specifically noticed in MC._ Mhta and
Anot her vs. Union of India and Gthers [(1987) 1 SCC 395]. [SCC para 29]

In Air India Statutory Corporation and G hers Vs. United Labour
Uni on and OGthers [(1997) 9 SCC 377], (since overruled on another point) in
Steel Authority of India Ltd. and Others Vs. National Union Waterfront
Workers and thers [(2001) 7 SCC 1] this Court deliberated upon the
di stinction between the Private Law and Public Law. [SCC para 26].
FOREI GN CASE LAW

UNI TED KI NGDOM
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In Nagle Vs. Feilden and thers [1966 (2) B 633], the Jockey Cub
was entitled to issue licence enabling the persons to train horses neant for
races. The Respondent’s application for grant of |icence was rejected on the
ground that she was a woman. The action of the Cub which was ot herw se
a private club was struck down holding that it exercises the function of
licensing authority and controls the profession and, thus, its actions are
required to be judged and vi ewed by hi gher standards. It was held that it
cannot act arbitrarily.

In Geig & Ghers vs. Insole & Ghers [1978 (3) Al ER 449], a
Chancery Division considered in great details the rules franed by the I CC as
al so the Test and County Cricket Board of United Kingdom The question
whi ch arose therein was as to whether the I CC and consequently the TCCB
could debar a cricketer fromplaying official cricket as also county cricket
only because the plaintiffs therein, who were well-known and tal ented
prof essional cricketers and had played for English County Club for some
years and tests matches, could take part in the Wrld Series Cricket which
pronoted sporting events of various kinds.

In R Vs. Panel on Take-overs and Mergers, ex parte Datafin plc and
anot her [1987 (1) All ER 564]) the Court exercised the power of the judicia
revi ew over a private body:

The grounds on which judicial review was given are:

(a) The Panel, 'al t hough sel f-regul ating, do not operate
consensual ly or voluntary but had inposed a collective code on

those within its anbit;

(b) The Panel had been performinga public duty as nanifested by
the government’s w l'lingness to limt legislation in the area and

to use the Panel as a part of its regulatory nmachinery. There

had been an "inplied devol ution of power" by the Governnent

to the Panel in view of the fact that certainlegislation

presupposed its existence.

(c) Its source of power was partly noral persuasive. Such a power
woul d be exercised under a statute by the Government and the

Bank of Engl and.

Lloyd LJ. in his separate speech opined

"On the policy level, | find nyself unpersuaded. Counse
for the panel made nmuch of the word ’'sel f-regulating’

No doubt sel f-regul ati on has many advantages. But |

was unable to see why the nere fact that a body is self-
regul ating makes it | ess appropriate for judicial review
O course there will be many sel f-regul ati ng bodi es

which are wholly inappropriate for judicial review The
conmittee of an ordinary club affords an obvious

exanple. But the reason why a club is not subject to
judicial reviewis not just because it is self-regulating.
The panel w elds enornmous power. |t has a giant’'s
strength. The fact that it is self regulation, which neans,
presumably, that it is not subject to regul ati on by others,
and in particular the Departnent of Trade and I ndustry,
nmakes it not |ess but nore appropriate that it should be
subject to judicial review by the courts.™

(Enphasi s suppli ed)
[ See al so Aston Cantlow, WIlntote and Bill esley Parochial Church
Council Vs. Wallbank [2001] 3 WL.R 1323].

In Poplar Housing and Regeneration Community Association Ltd.
Vs. Donoghue [2001] 4 All ER 604, a question arose as to whether eviction
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of the defendant therein by a housing association known as Popl ar Housi ng
and Regenerati on Comunity Association fromone of the prenises violated
the provisions of the Hunman Rights Act. Lord Wolf CJ upon considering
the provisions thereof as also a | arge nunber of decisions held that the
Associ ation di scharges public function stating:

"\ 005The enphasis on public functions reflects the

approach adopted in judicial review by the courts and

text books since the decision of the Court of Appeal (the
judgrment of Lloyd LJ) in Rv Panel on Take-overs and
Mergers, ex p Datafin plc (Norton Opax plc intervening)
[1987] 1 Al ER 564, [1987] B 815. (ii) Tower

Ham ets, in transferring its housing stock to Poplar, does
not transfer its primary public duties to Poplar. Poplar is
no nore than the means by which it seeks to perform

t hose duti es\ 005"

[ Enphasi s suppl i ed]

Donoghue (supra) was, however, distinguished in Leonard Cheshire

Foundati on (supra) holding that the respondent therein having regard to its
activities did not performany public function. [See also R (on the
application of West) v. Lloyd s of London, (2004) 3 Al ER 251]

Despite the sane it was held that a judicial review cannot be refused
at the threshol d.

Tests evol ved by the courts have, thus, ' been expanded fromtime to
time and applied having regard to the factual matrix obtaining in each case.
Devel opnent in this branch of law as in others has always found differences.
Devel opnent of |aw had never been an easy task and probably woul d never
be.

A different note, however, was struck in Football Association Ltd.
(supra) and Aga Khan (supra).

In Football Association Ltd. (supra), the Football Association was the
governing authority for football and all clubs had to'be affiliated to it. Wth
aviewto facilitate the top clubs breaking away fromthe Football |eague, the
Associ ation declared void certain rules of the League and made it difficult
for the clubs to terminate their relationshipwith it. The League sought
judicial review wherein an argunent of exercise of nonopoly for the gane
by the Association was advanced but Rose, J. held that it was not susceptible
to judicial review.

In Aga Khan (supra), the applicant was an owner of the racehorses
and, thus, made hinmself bound to register with the Jockey Club. H's horse
was di squalified although it had won a major race whereafter he sought
judicial review. The Court of Appeal opined that the C ub could not be
subjected to judicial review It preferred to follow 'Law Vs. Nationa
Greyhound Racing Club Ltd.” [1983] 1 WLR 1302 in preference to Datafin
(supra). The Court therein, however, acknow edged that the C ub regul ated
a national activity. Sir Thomas Bi ngham M R, however, opined therein
that if it did not regulate the sport then the governnent would in al
probability be bound to do so.

It was held that private power although may affect the public interest
and l|ivelihood of many individuals but a sporting body would not be subject
to public law renedy. One of the factors which appears to have influenced
the court in arriving at the said decision was that if these bodies are deened
to fall within the public | aw then "where should we stop”"? It is interesting to
note that despite the same it held that judicial review would lie in certain
ar eas.

W with great respect to the | earned Judges do not find ourselves in
agreement with the aforenmentioned views for the reasons stated in the later
part of this judgment. Chancery Division and Court of Appeal, in our
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opi nion, were not correct in not applying the law laid down in Jockey Cl ub
(supra) and Datafin (supra) to the sporting bodies.

In Football Association (supra) and Aga Khan (supra) earlier

deci sions were not followed. W have noticed that when an action of such a

body infringed the right of work of a citizen or was in restraint of trade, the
same had been struck down by the English Courts. In England, there are
statutory rights; but in India aright to carry on an occupation is a
fundanental right. Right to work although is not a fundanental right but a
right to livelihood is in terms of Article 21 of the Constitution of India. This
Court, it may be recorded, need not follow the decisions of the English

Courts. [See Liverpool & London S.P. & | Association Ltd. (supra)]

A CRITIQUE OF ENGLI SH DECI SI ON | N FOOTBALL

ASSCCI ATI ON ( SUPRA) AND AGA KHAN ( SUPRA)

M chael J. Beloff in his article 'Pitch, Pool, Rink, Court? Judicia

Review in the Sporting World reported in 1989 Public Law 95 while citing
several instances as to when no relief was granted in case of arbitrary action
on the part of such strong and essential sport bodies advocated for a judicia
revi ew stating

"\ 005As for the argunent that the sports bodi es know best,
experi ence may perpetuate, not elimnate error; and

Wl berforce J. indicated i nEasthamthat the rul es of
sporting bodies cannot be treated as the Msaic or Medan

I aw.

It is, | suspect, the floodgates argunent that is the
unspoken prem se of the Vice-Chancellaria

observations, the fear that Iimted court time will be
absorbed by a new and elastic category of case wth

nmuch scope for abusive or captious litigation. 1t is an
argunent which intellectually has little to conmend it,
and pragmatically is usually shown to be ill-founded.

For it is often the case that, once the courts have shown
the willingness to intervene, the standards of the bodies
at risk of their intervention tend to inprove. The threat
of litigation averts its actuality.

There is therefore no reason why the field of sport cannot
define law s new, or at any rate next, frontier; and if
Britain can no | onger head the world in sport itself,
perhaps it can do so in sporting litigation.—— Menbers of
the bar, on your nmarks!"

(Enphasi s suppl i ed)

P.P. Craig in his Adm nistrative Law at page 817 noticing the
af orementi oned judgnments and upon enunerating the reasons therefor,
observed
"There is no doubt that people will differ as to the
cogency of these reasons. The line drawn by the cases
considered within this section has, not surprisingly, been
contested. Pannick has argued that the exercise of
nmonopol i stic power should serve to bring bodies wthin
the anbit of judicial review. To speak of a consensua
foundation for a body’'s power is largely beside the point
where those who wish to partake in the activity will have
no realistic choice but to accept that power. Black has
argued that the enphasis given to the contractua
foundations for a body’'s power as the reason for
wi t hhol ding review are m splaced. She contends that the
courts are confusing contract as an instrunent of
econom ¢ exchange, with contract as a regul atory
instrument. She argues further that the reliance placed on
private | aw controls, such as restraint of trade and
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conpetition |aw, may al so be m splaced here. Such
controls are designed for the regulation of economc
activity in the market place, and they may not be best
suited to control potential abuse of regul atory power
itself."

(Enphasi s added)
SCOTLAND :
In St. Johnstone Football Club Limted Vs. Scottish Foot bal
Association Limted [1965 SLT 171], a Scottish Court held the Council with
regard to its nature of function to the effect that it can inpose fine or expel a
menber woul d be anmenable to judicial review [If they attenpt to exercise
upon a nenber a power or authority which he by becom ng a menber did
not give them i.e., acting ultra vires or if by so acting they have done him
injury, he will not be precluded from seeking redress, nor the Court of |aw
hol d t hensel ves precluded fromgiving himredress. It was enphasized that
in a case of this nature they are bound by the rules of natural justice.

NEW ZEALAND

In Finnigan Vs. New Zeal and Rugby Football Union Inc [1985] 2

NZLR 159, the Court noticed the factors which carry weight in entertaining
judicial review, stating inter alia:

"2. As the wong body argument fails, the sole issue is
whet her the New Zeal'and (179) Union has acted agai nst
its objects of pronoting, fostering and devel opi ng the
gane. This cannot be dism ssed as only a nmatter of

i nternal managenent or administration; it goes to
fundanent al s.

3. Inits bearing on the imge, standing and future of

rugby as a national sport, the decision challengedis
probably at least as inmportant as \026 if not nore inportant
than V026 any other in the history of 'the game in New

Zeal and.

4. The decision affects the New Zeal'and comunity as a

whol e and so rel ati ons between the comunity and those,

like the plaintiffs, specifically and legally associated with
the sport. |Indeed judicial notice can be taken of the
obvious fact that in the view of a significant nunber of
peopl e, but no doubt contrary to the view of another
significant nunber, the decision affects the internationa

rel ations or standing of New Zeal and.

5. Wiile technically a private and voluntary sporting
associ ation, the Rugby Union is in relation to this
decision in a position of mmjor national inportance, for

the reasons already outlined. |In this particular case,
therefore, we are not willing to apply to the question of
standing the narrowest of criteria that m ght be drawn
fromprivate law fields. |In truth the case has some

anal ogy with public |law issues. This is not to be pressed
too far. W are not holding that, nor even discussing

whet her, the decision is the exercise of a statutory power

\ 026 al though that was argued. W are saying sinply that it
falls into a special area where, in the New Zeal and

context, a sharp boundary between public and private |aw
cannot realistically be drawn."

It was opined that the petitioner therein had the necessary standing to

seek judicial review The Court observed that the floodgate argunent
advanced agai nst entertaining judicial review could not be accepted as the
case was so special that the argunent carries even |ess conviction than it is
usual ly apt to do when invoked agai nst sone noderate advance in the

conmon | aw.
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AUSTRALI A:

In Romeo Vs. Conservation Conm ssion of the Northern Territory
[(1998) 72 ALJR 208], Kirby J. noticed that in the arena of liability of public
authority declaring the limts of the common law liability of the public
authority has been criticized as unsatisfactory and unsettled, as |acking
foreseeabl e and practical outcones and as operating ineffectively and
inefficiently.

Therein a question arose as to whether the public authorities have a
duty to care envisaging reasonable possibility of damage. The |earned
Judge opi ned
"Once again this Court has been asked to declare the
limts of the common law liability of a public authority.

This is an area of the | aw which has been nuch criticized

as unsatisfactory and unsettled, as |acking foreseeable

and practical outcomes and as operating ineffectively and
inefficiently. Particular decisions, such as Nagle v.
Rot t nest sl and Authority, have been said to have caused

"a degree of consternation in public authorities and their
insurers"™. It is clainmed that they have occasi oned great
uncertai nty amongst the officers of such authorities as to
the steps which they can taketo reduce their potentia
l[iability for injuries to visitors, brought about |argely by
the visitors’ own conduct. |In response to what is

descri bed as "judicial paternalisni the Loca

Governnment M nisters of Australia and New Zeal and

have comni ssioned a report on policy options-to provide
statutory linmitations on the liability of l|ocal authorities."

In Neat Domestic Trading Pty Ltd. Vs. AWB Ltd. and Another [77
ALJR 1263] the court was concerned with the Australian Weat Board
(International) Ltd. (AWBI) a private corporation established in terns of
Wheat Marketing Act, 1989 which had the sole right to export wheat. It had
al so the responsibility for the commercial aspects of wheat marketing
t hrough operating wheat pools. The Appellant therein who was a conpetitor
of AWBI applied for grant of permt for the bul k export of wheat but the
sanme was declined whereupon it was contended that the AVWBI was
contravening the Trade Practices Act, 1974. The decision of AWBI was
guesti oned contending that it involved an inproper exercise of discretionary
power in accordance with a rule or policy without regard to the nmerit of the
case. The follow ng interesting observation was nade therein:
"67. This appeal presents an opportunity for this Court to
reaffirmthat principle in circunstances, now increasingly
conmon, where the exercise of public power,
contenpl ated by legislation, is "outsourced" to a body
having the features of a private sector corporation.. The
qguestion of principle presented is whether, in the
performance of a function provided to it by federa
| egislation, a private corporation is accountable according
to the norms and val ues of public law or is cut adrift from
such mechani sms of accountability and is answerabl e
only to its shareholders and to the requirenents of
corporations law or like rules."

[ Enphasi s _suppl i ed]

As regards nonopoly, it was opined:
"134. It may be that the statutory conferral of nonopoly
status on AWBI as a private corporation, in itself
(particularly when viewed with the added fact that it was
fornmed from what was once a public body) could inpose
obligations to observe the norns and val ues of public
| aw, adapted by anal ogy, in particular instances of its
deci si on-nmaki ng. I n such circunstances, quite apart
fromadministrative law, it has sometinmes been viewed as
appropriate to inpose duties to the community upon such
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corporations out of recognition of the particular powers
they enjoy\005."

In Datafin (supra) also, as was noticed, there did not exist anple
statutory provisions relating to regulation of the trade. In Ronmeo (supra),
the functioning of the corporation apart fromgrant of nonopoly was al so not
controlled and regul ated by any statute. It is in that sense, we presune, the
expression "outsourcing" had been used by Kirby, J.

UNI TED STATES OF AMERI CA:

Brennan, J. in San Francisco Arts & Athletics, Inc. Vs. United States
A ynpic Committee and International Oympic Conmittee [483 US 522 : 97
L. Ed. 2d 427] stating that the USOC performs a distinctive traditiona
government function representing the nation to the International QO ynpic
Commi ttee observed:

"Anerican athletes will go-into these sane [ 1980

O ynpic] ganes as products of our way of life. | do not
believe that it is the purpose of the ganes to set one way
of life against another. But it cannot be denied that
spectators, both in Mdscow and all over the world,
certainly will-have such athought in mnd when the

events take place. So it would be good for our nation and
for the athletes who represent us if the cooperation, spirit
of individuality, and personal freedomthat are the great
virtues of our systemare allowed to exert their ful

i nfluence in the ganes. 124 Cong. Rec. 31662 (1978)."

I n Brentwood Acadeny Vs. Tennessee Secondary School Athletic
Associ ation [531 US 288], the issue was as to whether the respondent
"which was incorporated to regulate interscholastic athletic conpetition
anmong public and private secondary schools" is engaged in state action
when it enforced one of its rules against a nenber school. It was held that
the pervasive entw nenent of state school officials in the structure of the
associ ation would make it a state actor. The Court acknow edged that the
anal ysis of whether state action existed was a "necessarily fact-bound
inquiry" and noted that state action may be found only where there is "such
a close nexus between the State and the chall enged action that seem ngly
private behavior may be fairly treated as that of the State itself".

In Brentwood Acadeny (supra), it was hel d:

"Qur cases have identified a host of fact that can
bear on the fairness of such an attribution. W have, for
exanpl e, held that a challenged activity may be state
action when it results fromthe State' s exercise of
"coercive power," Blum 457 US 1004, 73 L Ed 2d 534,
102 S & 2777 when the State provides "significant
encour agenent, either overt or covert," ibid., or when a
private actor operates as a "willful participant in joint
activity with the State or its agents,” Lugar, supra, at 941
73 L Ed 2d 482, 102 S & 2744 (internal quotation narks
omtted). W have treated a nomnally private entity as a
state actor when it is controlled by an "agency of “the
State," Pennsylvania v Board of Directors of City Trusts
of Phil adel phia, 353 US 230, 231, 1 L Ed 2d 792, 77 S
Ct 806 (1957) (per incuriam, when it has been del egated
a public function by the State, cf., e.g., Wst v Atkins,
supra at 56, 101 L Ed 2d 40, 108 S ¢t 2250; Ednonson v
Leesville Concrete Co., 500 US 614, 627-628, 114 L Ed
2d 660, 111 S & 2077 (1991), when it is "entwined with
governmental policies,” or when governnent is
"entwined in [its] managenent or control," Evans v
Newt on, 382 US 296, 299, 301, 15 L Ed 2d 373, 86 S O
486 (1966).

Ami dst such variety, exanples may be the best
teachers, and exanples from our cases are unequivocal in
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showi ng that the character of a legal entity is determ ned
neither by its expressly private characterization in
statutory law, nor by the failure of the law to

acknow edge the entity’s inseparability fromrecognized
government officials or agencies\ 005"

Thus, seven tests have been laid down for fulfilling the requirenents
of a public body in becoming a state actor. W, however, may notice that in
United States of Anerica a public body would answer the description of a
state actor if one or the other tests laid down therein is satisfied on a factua
consideration and therefor the curmulative effect of all or sonme of tests is not
required to be taken into consideration. (See also Communities for Equity
Vs. M chigan H gh School Athletic Association decided on 27th July, 2004)

SOMVE OTHER VI EWS

We may notice that Wade in his Administrative Law at page 633
comented that while the English |aw creates a gap, the Scottish, New
Zeal and and ot her courts seeks to fill up the gap. Under the heading
'Real ns Beyond the Law at page 627, the | earned Author states:

"The | aw has been driven fromthese faniliar noorings

by the inpetus of expanding judicial review, which has
been extended to two kinds of non-statutory action. One
i s where bodies which are unquesti onably government a

do things for which no statutory power is necessary, such
as issuing circulars or other forns of information\005"

Lord Wolf in an Article "Judicial Review A Possible Programre for
Reformi [1992] P.L. 221 at 235 advocated a broader approach by extending
review to cover all bodies which exercise authority over another person or
body in such a manner as to cause naterial prejudice to that person or body.
These controls could, on principle, apply to bodies exercising power over
sport and religion. (See also Craig’ s Administrative Law, (5th Edn. page
821)

In an instructive Article "Contracting Qut, the Human Ri ghts Act and
the Scope of Judicial Review' published in 118 L.Q R 551, Paul Craig
noticed a | arge nunber of decisions and considered /'the question from
several angles. He opined at pages 567-568:

"It is not fortuitous that the public bodies have stood
shoul der to shoulder with the private contractors in
resisting the application of the HRA, and ordinary
judicial review, to the contractors.

It will under the existing law, be difficult to
mai ntain an action against the public body itself, either
under the HRA, or via ordinary judicial review, where
there has been contracting out. The public body w Il stil
be subject to the HRA and to judicial review . This
shoul d not mask the reality that contracting out will serve
to preclude any neani ngful action against the public
body. dains that could have been nade agai nst the
public body if it had perforned the service in house wll
no | onger be possible where it has contracted this out.

It has been argued in this article that the judicia
conclusions as to the applicability of the HRA and
judicial review in cases of contracting out were neither
legally inevitable, nor desirable in normative terns. The
contractual i sation of governnent is not a transient
phenomenon. It is here to stay for the foreseeable future.

The courts have in the past devel oped doctrinal tools to
nmeet chal | enges posed by changi ng pattern of
government. They should not forget this heritage."

Craig in his treatise 'Adm nistrative Law at page 821 al so nade an
i nteresting observation as regards future prospects, stating
"I'f the scope of reviewis extended thus far then carefu
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attention will have to be given to whether the procedura
and substantive nornms applied against traditional public
bodi es shoul d al so be applied against private bodies.

Many of the cases within this section are concerned with
the application of procedural norms. |If we were to
foll ow Lord Whol f’s suggestion then we woul d al so have

to consider whether substantive public | aw should be
applied to such bodies. Wuld we insist that sporting
bodi es with nonopoly power, or large conpanies wth
simlar power, take account of all relevant considerations
bef ore deci di ng upon a course of action? Wuld we

demand that their actions be subject to a principle of
proportionality, assumng that it becomes an accepted

part of our substantive control? |If there is an affirmative
answer, then the change would be significant to say the

very least. 1t would have ramfications for other subjects,
such as conpany |aw, commercial-|aw and contract. It
woul d increase the courts’ judicial review case load. It

woul d involve difficult questions as to how such
substanti've public |aw principles fit with previously
accepted doctrines of private law. This is not to deny
that simlar broad principles can operate within the public
and private spheres. It is'to argue that the broader the
reach of "public law', the nore nuanced we woul d have

to be about the application of public law principles to
those bodi es brought within the ambit of judicial review"

In an interesting article >Sports, Policy and Liability of Sporting
Adm nistrators’ by Jereny Kirk and Anton Trichardt published in 75 ALJ
504, the | earned authors while analyzing a recent decision of the H gh Court
of Australia in Agar Vs. Hyde [(2000) 74 ALJR 1219] involving right of
Rugby players to ask for amendnment of the rules of International Rugby
Foot bal | Board (which was disall owed) opined:
"The Hi gh Court’s decision in Agar is not without its
difficulties, but it is well-founded in so far as it
established that there is generally no liability in
negligence for the creation or anmendnent of the rules of
amat eur sports played by adults. Even so, thereis stil
room for argunent that sporting admnistrators will be
liable in negligence in relation to the nature and conduct
of their sports. It is conceivable that there could be
liability for enployers in relation to the rules of
prof essional sports. Any type of adm nistrator could be
liable for misrepresentations. And liability could
potentially arise for failing to fulfil a duty to warn in
situations where controllers beconme aware of new
information pointing to a higher |evel of risk than was
general | y appreci at ed.
It nmay be that the judgnments in Agar, to use the words/ of
Gowans J in Carlton Cricket and Football Social Cub v
Joseph, "are not going to be very interesting to those who
have nore famliarity with the rules of [rugby] footbal

than they have with the rules of law'. Neverthel ess, the
decision is an inportant one for sporting adm nistrators.
VWhat is nore, the potential for legal liability to be

i mposed on sporting administrators has been but partially
resol ved by the High Court’s decision. The ball is, one
m ght say, still in play."

The opinion of the | earned authors to say the | east provides a new
i nsi ght.

ANALYSI S OF CASE LAW
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We have noticed hereinbefore that the Courts of Scotland and New
Zeal and differ with the English and Anerican najority approach

The approach of the court as regard judicial review has undergone a
sea change even in England after the Human Rights Act, 1998 cane into
force as doctrine of inconpatibility is being applied nore frequently even in
determining the validity of |egislations.

The English Courts despite their reluctance to exerci se power of
judicial review over the activities of sports association noticed in the context
of Human Ri ghts Act, 1998 that there are public bodies which are hybrid in
nature who have functions of public and private nature but they would be
public authorities. [See Donoghue (supra)]

However, in San Francisco Arts & Athletics, Inc.(supra) the mnority
view clearly states that the governnmental function of the USOC in that they
represent the nation. Justice Blackmun, J. had agreed with the said view
The minority view in Jackson (supra) was noticed i n Ramana Dayar am
Shetty (supra). W agree with the said view
It is interesting to note that even English Courts have inmposed high
standard of fairness in conduct in relation to such bodies in sharp contrast to
purely private bodies. As noticed hereinbefore, availability of judicia
revi ew has been accepted by the English courts. [See MC Mhta (supra)]

The right of Indian players, having regard to the observations nade in
Geig & Os. (supra) is conmparable to their constitutional right contained in
Article 19(1)(g) of the Constitution of India which would include a right to
work and a right to pursue one’'s occupation.

The Board whil e enjoying nonopoly in cricket exercises enornous
power which is neither in doubt nor in dispute. Its action nay disable a
person from pursuing his vocation andin that process subject a citizen to
hostil e di scrimnation or inmpose an enbargo which would make or mar a
pl ayer’s career as was in the case of Geig & O's. (supra). The right to
pursue an occupation or the right of equality are enbedded in our
Constitution whereby citizens of India are granted nuch hi gher right as
conpared to comon law right in England.” A body although self-
regulating, if perforns public duty by way of exercise of regulatory
machinery, a judicial review would lie against it as was in the case of
Datafin (supra). The question has since been considered froma slightly
different angle, viz., when such action affects the human right of the person
concerned holding that the sanme would be public function. |[See Donoghue
(supra)]. If the action of the Board inmpinges upon the fundanental or other
constitutional rights of a citizen.or if the sane is ultra vires or by reason
thereof an injury or material prejudice is caused to its menber or a person
connected with cricket, judicial review would lie.~ Such functions on the part
of the Board being public function, any violation of or departure or deviation
fromabiding by the rules and regul ation framed by it woul d be subject to
judicial review Tine is not far off when having regard to gl obalization and
privatization the rules of administrative law have to be extended to the
private bodi es whose functions affect the fundanental rights of a citizen and
who wield a great deal of influence in public life.

PUBLI C FUNCTI ON AND PUBLI C DUTY:

Public lawis a termof art with definite | egal consequences. (See
OReilly Vs. Mackman, (1982) 3 W.R 604).

The concept of public law function is yet to be crystalised.
Concededl y, however, the power of judicial review can be exercised by this
Court under Article 32 and by the H gh Courts under Article 226 of the
Constitution of India only in a case where the dispute involves a public | aw
el ement as contradi stinguished froma private | aw di spute. (See Dwarka
Prasad Agarwal (D) by LRs. And Another Vs. B.D. Agarwal and O hers,

(2003) 6 SCC 230 at page 242)

General view, however, is that whenever a State or an instrumentality
of a State is involved, it will be regarded as an issue within the neani ng of
public | aw but where individuals are at |oggerheads, the renedy therefor has
to be resorted in private law filed. Situation, however, changes with the
advancenent of the State function particularly when it enters in the fields of
conmer ce, industry and business as a result whereof either private bodies
take up public functions and duties or they are allowed to do so. The
di stinction has narrowed down but again concededly such a distinction stil
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exists. Drawing an inspiration fromthe decisions of this Court as al so other
courts, it may be safely inferred that when essential governmental functions
were placed or allowed to be performed by the private body; they nust be

hel d to have undertaken public duty or public functions.

VWhat woul d be a public function has succinctly been stated in
American Constitutional Law by Laurence H Tribe at page 1705 in the
foll owi ng terns:

"18-5. The "Public Function" Cases:

When the state "nerely" authorizes a given
“private" action \026 inmagine a green light at a street corner
aut hori zi ng pedestrians to cross if they wish \026 that action
cannot automatically becone one taken under "state
authority" in any sense that nmamkes the Constitution
applicable. Wich authorizations have that Constitution
\026 triggering effect will necessarily turn on the character
of the decision-making responsibility thereby placed (or
left) in private hands. ~However described, there nust
exi st a category of responsibilities regarded at any given
time as so "public" or "governnmental" that their
di scharge by private persons, pursuant to state
aut hori zation even though not necessarily in accord with
state direction, is subject to the federal constitutiona
nornms that would apply to pubic officials discharging
those sane responsibilities. For exanple, deciding to
cross the street when a police officer says you may i s not
such a "public function;" but authoritatively deciding
who is free to cross and who nust stop is a "public
function" whether or not the person entrusted under state
law to performthat function wears a police uniform and
is paid a salary fromstate revenues or wears civilian garb
and serves as a vol unteer crossing guard\ 005"

In the instant case, there does not exist any |egislation nade either by
any State or by the Union of Indiaregulating and controlling the cricketing
activities in the country. The Board authorized itself to make |aw regul ating
cricket in India which it did and which it was allowed to do by the States
either overtly or covertly. The States |eft the decision making responsibility
in the hands of the Board, otherw se so-called private hands. They naintain
silence despite the Board's proclamation of its authority to nake | aw of
sports for the entire country.

Performance of a public function in the context of the Constitution of
India would be to allow an entity to performthe function as an authority
within the neaning of Article 12 which nakes it subject to the constitutiona
di sci pline of fundamental rights. Except in the case of disciplinary
neasures, the Board has not nade any rule to act fairly or reasonably.  Inits
function, the I CC does. Board as a nenmber of 1CC or otherwise alsois
bound to act in a reasonable manner. The duty to act fairly is inherent in
body whi ch exerci ses such enornous power. Such a duty can be
envi sioned only under Article 14 of the Constitution and not under the
Admi ni strative Law. The question of a duty to act fairly under
adnm nistrative law apart fromArticle 14 of the Constitution of India, ‘as has
been noticed in Ramana Dayaram Shetty (supra) (page 503), would not,
thus, arise in the instant case.

CGovernnental functions are multifacial. There cannot be a single test
for defining public functions. Such functions are performed by variety of
nmeans.

Furthernore, even when public duties are conferred by statute, powers
and duties do not thereunder limt the ambit of a statute as there are
i nstances when the conferment of powers involves the inposition of duty to
exercise it, or to performsome other incidental act, such as obedience to the
principles of natural justice. Many public duties are inplied by the courts
rat her than commanded by the | egislature; sone can even be said to be
assuned voluntarily. Sonme statutory public duties are 'prescriptive patterns
of conduct’ in the sense that they are treated as duties to act reasonably so
that the prescription in these cases is indeed provided by the courts, not
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nerely recogni zed by them

A.J. Harding in his book 'Public Duties and Public Law sunmarized
the said definition in the follow ng terns:
"1. There is, for certain purposes (particularly for the
renmedy of mandanus or its equivalent), a distinct body
of public I aw
2. Certain bodies are regarded under that |aw as being
amenable to it.
3. Certain functions of these bodies are regarded under
that |law as prescribing as opposed to nmerely pernitting
certai n conduct.
4. These prescriptions are public duties.™

I n Donoghue (supra), it is stated:
"58. We agree with M. Luba's subm ssions that the
definition of who is a public authority, and what is a
public function, for the purposes of s 6 of the 1998 Act,
shoul d be gi ven a generous interpretation\ 005"

There are, however, public duties which arise from sources other than
a statute. These duties nay be nmore-inportant than they are often thought to
be or perceived. Such public-duties may arise by reason of (i) Prerogative,
(ii) Franchise and (iii) Charter. Al the duties in each of the categories are
regarded as relevant in several cases. (See A J. Harding's Public Duties and
Public Law, Pages 6 to 14)

The functions of the Board, thus, having regard to its nature and
character of functions would be public functions.

AUTHORI TY:

Al public and statutory authorities are authorities. But an authority in
its etynol ogi cal sense need not be a statutory or public authority. Public
authorities have public duties to perform

In Aston Cantlow and Wlntote with Billesley Parochial Church
Council Vs. Wallbank and anot her [2004] 1 AC 546 : [2003] 3 WR 283
albeit in the context of Human Rights Act, 1998, it was hel d:

"\ 005This feature, that a core public authority i's incapable
of having Convention rights of its own, is a matter to be
borne in mnd when consideri ng whet her or not a

particul ar body is a core public authority\005.™

See al so Hanpshire County Council Vs. G aham Beer t/a Hammer
Trout Farm [2003] EWCA Cv 1056 and Parochial Church Council of the
Parish of Aston Cantlow Vs. Wall bank [(2003) UKHL 37], Para 52,
There, however, exists a distinction between a statutory authority and
a public authority. A wit not only lies against a statutory authority, it wll
al so be nmi ntai nabl e agai nst any person and a body di scharging public
function who is performng duties under a statute. A body discharging
public functions and exercising nonopoly power would al so be an authority
and, thus, wit may also lie against it.

JUDI G AL REVI EW UDNER ARTI CLES 32 & 226 OF THE
CONSTI TUTION OF I NDI A :

Judi ci al Review forms basic structure of the Constitution

It is inalienable. Public law remedy by way of judicial reviewis
avai |l abl e both under Articles 32 and 226 of the Constitution. They do not
operate in different fields. Article 226 operates only on a broader horizon

The courts exercising the power of judicial review both under Articles
226, 32 and 136 of the Constitution of India act as a "sentinel on the qu
vive." [See Padnma Vs. Hiralal Mtilal Desarda and O hers (2002) 7 SCC
564 at 577)

A wit issues against a State, a body exercising nmonopoly, a statutory
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body, a legal authority, a body discharging public utility services or

di schargi ng sonme public function. A wit would also issue against a private
person for the enforcenment of some public duty or obligation, which
ordinarily will have statutory flavour.

Judi ci al Review castes a | ong shadow and even regul ati ng bodi es that
do not exercise statutory functions may be subject to it. (Constitutional and
Adm ni strative Law;, by AW Bradley and K D. Ewing (13th Edn) Page
303).

Havi ng regard to the nodern conditions when Governnment is entering
into business like private sector and al so undertaking public utility services,
many of its actions may be a State action even if sone of them may be non-
governmental in the strict sense of the general rule. Although rule is that a
wit cannot be issued against a private body but thereto the follow ng
exceptions have been introduced by judicial gloss:

(a) Where the institution is governed by a statute which inposes |ega
duties upon it;

(b) VWere the institution is "State’ within the meaning of Article 12.

(c) VWhere even though the institution is not "State’ within the purview of

Article 12, it perforns sone public function, whether statutory or otherw se.

Sone of the questions involved in this matter have recently been
considered in-an instructive judgnent by Hi gh Court Del hi in Rahul Mehra
and Another Vs. Union of India and Os. (Cvil Wit Petition No. 1680 of
2000) disposed of on 4th Cctober, 2004. Having regard to the di scussions
made therein, probably it was not necessary for us to consider the question
in depth but its reluctance to determ ne as to whether the Board is a State
within the neaning of Article 12 of the Constitution necessitates further and
deeper probe.

The power of the High Court to issue a wit begins with a non-
obstante clause. It has jurisdiction to issue such wits to any person or
authority including in appropriate cases any Governnent within its territoria
jurisdiction, directions, orders or wits specified therein for the enforcenent
of any of the rights conferred by Part I'll and for any other purpose. Article
226 confers an extensive jurisdictionto the H gh Court vis-‘-vis this Court
under Article 32 in the sense that witsissued by it may run to any person
and for purposes other than enforcenent of any rights conferred by Part 111
but having regard to the term’authority’ which is used both under Article
226 and Article 12, we have our own doubts as to whether any distinction in
relation thereto can be made. (See Rohtas Industries Ltd. and another Vs.
Rohtas Industries Staff Union and others, AIR 1976 SC 425)

Thi s aspect of the nmatter has been considered in Andi Mikta Sadguru
(supra). It has clearly been stated that a wit petition would be naintainable
agai nst ot her persons or bodies who performpublic duty. The nature of duty
i nposed on the body would be highly relevant for the said purpose. Such
type of duty nust be judged in the light of the positive obligation owed by a
person or authority to be the affected party.

In Assenbrook Exports Ltd. & Anr. v. Export Credit Cuarantee

Corpn. of India Ltd. & Os., AIR 1998 Cal 1, it has been held that public | aw
renmedy woul d be avail abl e when determ nation of a dispute involving public

| aw character is necessary. The sai d deci sion has been affirned by this

Court in ABL International Ltd. & Anr. Vs. Export Credit Guarantee

Corporation of India Limted & O's. [JT 2003 (10) SC 300]. [See also Tata
Cellular vs. Union of India \026 AIR 1996 SC 1 \026 Paras 101 & 102] and State
of U. P.and Another vs. Johri Mal [(2004) 4 SCC 714].

The recent devel opnent in the field of judicial review vis-‘-vis human
rights also deserves a nention, although in this case, we are not directly
concerned therewth.

In Hatton and Ot hers Vs. United Kingdom[15 BHRC 259] it was
noticed that Article 13 of Convention for the Protection of Human Ri ghts
and Fundanental Freedons envisages constitution of foruns where
conpl aint of violation of human rights can be adjudicated. No such forum
was provided for before enactnent of Human Rights Act, 1998. A policy
deci si on adopted in the year 1993 by the British Governnment that nore
planes will land in Heathrow Airport during night led to filing of a conpl aint
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by the nearby residents alleging violation of their right of privacy but
judicial review was denied to themon the ground that the sane was a policy
deci sion. The European Court of Human Ri ghts, however, observed that

prior to coming into force of the Human Rights Act, 1998 the Governnent

failed to provide a forumfor adjudication of violation of human rights. The
petitioners therein were held entitled to conpensation in view of Article 13
of Convention for the Protection of Human Ri ghts and Fundanenta

Fr eedons.

Yet recently in E. Vs. Secretary of State for the Home Departnent
(2004) 2 WL.R 1351, the Court of Appeal held that judicial reviewin
certain circunmstances i s naintainable even on facts. (See also Judicia
Revi ew, Appeal and Factual Error by Paul Craig QC., Public Law, Wnter
2004, page 788)

HUVAN RI GHT:

Broadcasting intelevision have a role to play in ternms of the statute of
the Gty of Jerusalem approved by the Trusteeship Council on 4th April
1950 whi ch provides for special protective measures for ethnic, religious, or
inguistic groups in articles dealing with human rights and fundanenta
freedons but also the |egislative council, the judicial system official and
wor ki ng- l'anguages, the educational system and cultural and benevol ent
institutions, and broadcasting and tel evision. Right to devel opnent in
devel oping countries in-all spheres is also human right. [See Kapila
Hi ngorani (supra), para 62] and |slam c Acadeny of Educati on and Anot her
(supra) Paras 211 to 215}.

To achieve /'this, the pronotion of human devel opment and the
preservation and protection of human rights proceed froma comon
platform Both reflect the comm tnent of the people to pronote freedom
the wel |l -being and dignity of individuals in society. Human devel opnent as
a human right has a direct nexus-wth the increase in capabilities of human
bei ngs as al so the range of things they can do. Human devel opment is
eventually in the interest of society and on a larger canvas, it is in the
nati onal interest also. Progress and development in all fields will not only
give a boost to the econony of the country but also result in better living
condi tions for the people of India.

Even a hybrid body is bound to protect human rights as it cannot be
viol ated even by such a body. ' The Board which has the pervasive contro
over the entire sport of cricket including the participants as well as
spectators cannot apparently act in violation of human rights.

APPLI CATI ON OF TESTS:

The traditional tests which had inpelled this Court to lay down the
tests for determining the question as to whether a body comes wi thin the
purview of "Qther Authorities" in A ay Hasia (supra), inter alia are
" (3) It my also be a relevant factor ... whether the
corporation enjoys nmonopoly status which is State-
conferred or State-protected.

(5) If the functions of the corporation are of public
i mportance and closely related to governmenta
functions, it would be a relevant factor in classifying the
corporation as an instrumentality or agency of
Gover nment .

The six tests laid down there are not exhaustive.

We in this case, noreover, are required to proceed on the prem se that
sone other tests had al so been propounded by Mthew, J. in Sukhdev Singh
(supra), wherein it was observed
"The growi ng power of the industrial giants, of the
| abour unions and of certain other organized groups,
conpel s a reassessnent of the relation between group
power and the nodern State on the one hand and the
freedom of the individual on the other. The corporate
organi sati ons of business and | abour have |ong ceased to
be private phenonena."

(Enphasi s suppl i ed)

The | earned Judge stated:

"The governi ng power wherever |ocated nust be subject
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to the fundanental constitutional linmtations. The need to
subj ect the power centers to the control of Constitution
requi res an expansion of the concept of State action."

Referring to Marsh Vs. Al abama [326 US 501], it was opined:
"Al though private in the property sense, it was public in
the functional sense. The substance of the doctrine there
laid down is that where a corporation is privately
performing a 'public function’ it is held to the
constitutional standards regarding civil rights and equa
protection of the |laws that apply to the State itself. The
Court held that adm nistration of private property of such
a town, though privately carried on, was, nevertheless, in
the nature of a 'public function’, that the private rights of
the corporation nust therefore be exercised within
constitutional limtations, and the conviction for trespass
was reversed."

Referring to Article 13(2), it was hel d:
“I'n other words, it is against state action that fundanenta
ri ghts are guaranteed. Wongful individual acts
unsupported by State authority in the shape of |aws,
customs, or judicial or executive proceedi ngs are not
prohi bi ted. "

As regards public function tests, it was hel d:
"Anot her factor which m ght be considered i s whether
the operation is an inportant public function. The
conbi nati on of State aid and the furnishing of an
i mportant public service may result in a conclusion that
the operation should be classified as a State agency. If a
given function is of such public inportance and so
closely related to governnmental functions as to be
classified as a governnental agency, then even the
presence or absence of State financial aid mght be
irrelevant in making a finding of State action. If the
function does not fall within such a description, then
nere addition of State nbney would not influence the
concl usion. "

Conversely put, if the functions of the body falls wthin the
description of the public function, absence of State financial aid would not
i nfluence the conclusion to the contrary. As regards, governnental aid, it
was noti ced:

"The State may aid a private operation in various ways

ot her than by direct financial assistance. It may give the
organi zati on the power of em nent domain, it may grant

tax exenptions, or it may give it a monopolistic status for
certain purposes.”

The | egal position in Arerica in this behalf was also noticed{in the
foll owi ng termns:
"I'n Amrerica, corporations or associations, private in
character, but dealing with public rights, have al ready
been hel d subject to constitutional standards. Politica
parties, for exanple, even though they are not statutory
organi sations, and are in formprivate clubs, are within
this category. So also are |abour unions on which statutes
confer the right of collective bargaining."
(Enphasi s suppl i ed)

Drawi ng the contrast between the governnental activities which are
private and private activities which are governnental, Mithew, J. noticed
that besides the so-called traditional functions, the nodern State operates a
mul titude of public enterprises. What is, therefore, relevant and material is
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the nature of the function.

In our view, the conplex problemhas to be resolved keeping in view
the following further tests :
i) When the body acts as a public authority and has a public duty to
perform
(ii) VWen it is bound to protect human rights.
(iii) When it regul ates a profession or vocation of a citizen which is
ot herwi se a fundanental right under a statute or its own rule.
(iv) When it regulates the right of a citizen contained in Article 19(1)(a) of
the Constitution of India available to the general public and viewers of the
gane of cricket in particular
(v) VWen it exercises a de facto or a de jure nonopoly;
(vi) When the State out-sources its legislative power inits favour
(vii) When it has a positive obligation of public nature.

These tests as such had not been considered i ndependently in any
ot her decision of this Court.

We, thus, would have to proceed to determ ne the knotty issues
i nvol ved therein on a clean slate.

These traditional tests of a body controlled financially, functionally
and admi nistratively by the Governnent as laid down in Pradeep Kunar
Bi swas (supra) woul d have application only when a body is created by the
State itself for different purposes but incorporated under the |ndian
Conpani es Act or Societies Registration Act.

Those tests may not be applicable in a case where the body like the
Board was established as a private body 1ong tine back. It was allowed by
the State to represent the State or the country in international fora. |t becane
a representative body of the international organizations as representing the
country. \Wen the nature of function of such a body becones such that
having regard to the enormty thereof it acquires the status of nonopoly for
all practical purposes; regulates and control the fundanental rights of a
citizen as regard their right of speechor right of occupation, becones
representative of the country either overtly or covertly and has a final say in
the matter of registration of players, umpires and other connecting with a
very popul ar sport. The organizers of conpetitive test cricket between one
associ ati on and another or representing different States or different
organi zations having the status of a state are allowed to make | aws on the
subject which is essentially a State function in terns of Entry 33 List Il of
the Seventh Schedul e of the Constitution of India. In such a case, different
tests have to be applied.

The question in such cases may, noreover, have to be considered as to
whet her it enjoys the State patronage as a national federation by the Centra
Covernment; whether in certain matters a joint action is taken by the body in
guestion and the Central Government; its nexus with the Governnents or its
bodies, its functions vis-‘-vis the citizens of the country, its activities vis-'-
vis the government of the country and the national interest/ inmportance given
to the sport of cricket in the country. The tests, thus, which would be
applicable are coercion test, joint action test, public function test,
entertai nnent test, nexus test, supplenental governnental activity test and
the inportance of the sport test.

An entity or organization constituting a State for the purpose of Part
1l of the Constitution would not necessarily continue to be so for all tines
to cone. Converse is also true. A body or an organi zation although created
for a private purpose by reason of extension of its activities may not only
start perform ng governnental functions but al so may beconme a hybrid body
and continue to act both in its private capacity or as public capacity. Wuat is
necessary to answer the question would be to consider the host of factors and
not just a single factor. The presence or absence of a particular el enent
woul d not be determ native of the issue, if on an overall consideration it
beconmes apparent that functionally it is an authority within the neani ng of
Article 12 of the Constitution of India.

Simlarly significant funding by the Governnent nmay not by itself
make a body a State, if its functions are entirely private in character.
Conversely absence of funding for the functioning of the body or the
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organi zation would not deny it fromits status of a State; if its functions are
public functions and if it otherw se answers the description of "Qher

Aut horities". The Governnment aid nmay not be confined only by way of

nonetary grant. It may take various forms, e.g., tax exenptions, mnina

rent for a stadia and recognition by the State, etc. An over enphasis of the

absence of the funding by the State is not called for.

It is true that regulatory neasures applicable to all the persons
simlarly situated, in terns of the provisions of a statute would by itself not
make an organi zation a State in all circunmstances. Conversely, in a case of
this nature non-interference in the functioning of an autononmous body by the
CGovernment by itself may al so not be a deterninative factor as the
CGovernment may not consider any need therefor despite the fact that the
body or organi zati on had been discharging essentially a public function
Such non-interference woul d not make the public body a private body.

VWHAT CRI CKET MEANS TO | .NDI A:

We have | aid down the tests aforesaid and the approach which needs
to be adopted in determning the issue as to whether the Board is a State or
not. Before we enbark on this enquiry, it would be necessary to keep in
mnd as to what cricket nmeans to the citizens of this country.

Cricket in India is the nost popular game. Wen India plays in
international fora, it attracts the attention of mllions of people. The win or
| oss of the ganme brings "joy’ or 'sorrow to them To sone |lovers of the
gane, it is a passion, to alot nmore it is an obsession, nay a craze. For a |large
nunber of viewers, it is not enthusiasmalone but involvenent.

MEMORANDUM OF ASSOCI ATI'ON OF BQOARD:

The Board is a society under the Tam | Nadu Societies Registration

Act, 1975. In terns of its Menorandum of Association, its objects, inter
alia, are to control the gane of Cricket in India and to resolve the disputes
and to give its decision on matters referredto it by any State, Regional or
ot her Association, to pronote the gane, to frame the laws of cricket in India,
to select the teans to represent India in Test Matches and various others and
to appoint India s representative or representatives on the Internationa
Cricket Conference and ot her Conferences, Sem nars, connected with the

gane of cricket;

RULES AND REGULATI ONS

The Board has franed rules and regul ations in exercise of its power

under the Menorandum of Association. . Such rules and regul atiions are al so
filed with the Registrar of Societies under the Tani| Nadu Societies
Regi stration Act, 1975. The relevant rules and regul ati ons are as under

"1. | NTERPRETATI ON
\005. \005 \ 005 \ 005

(i) " REPRESENTATI VE' of a Menmber or an
Associ ate Menmber means a person duly nom nated
as such by the Menber or the Associ ate Menber.

(1) "TOURNAMENT RULES" neans the Rul es
governi ng the conduct of Tournanents such as
Irani, Duleep, Ranji, Deodhar, CoochBehar, C. K
Nayudu, M A. Chi danbaram Vijay Hazare, Vijay
Mer chant Trophy and Madhavrao Sci ndia Trophy-
Tour naments and such ot her Tournanments
conducted by the Board fromtine to tine.

(q) DI SCI PLI NARY COW TTEE : The Board

shal | at every Annual General Meeting appoint a
Conmittee consisting of three persons of whom

the President shall be one of themto inquire into
and deal with the matter relating to any act of

i ndi sci pline or msconduct or violation of any of
the Rules or Regulation by any Player, Unpire,
Team O ficial, Admnistrator, Selector or any
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person appoi nted or enployed by BCCl. The
Conmittee shall have full power and authority to
sunmon any person(s) and call for any evidence

it my deemfit and necessary and make and
publish its decision including inmposing penalties
if so required, as provided in the Menorandum
and Rul es and Regul ations.™

It has thirty full nmenbers including the State Cricket Associations
representing the States. Apart fromthe said Associations, any direct
affiliation therewith is prohibited. In terns of clause 3(iii) the Centra
controlling body for cricket in any State within the territory of India my be
affiliated and shall be an Associate Menber. Even the organization at the
district level and the State |evel had to beconme its menber for effective
participation in the gane. ~ Rule 8 enpowers the Board to nom nate
di stingui shed persons by invitation to be Patron in Chief or Patrons of the
Board. ~ The powers and duties of the Board have been referred to in Rule 9;
sone of which-are as under

(a) To grant affiliations as provided in the Rules or to
disaffiliate Menbers on disciplinary grounds.

(b) To arrange, ‘control and regulate visits of foreign
cricket teans to Indiaand visits of Indian teans to
foreign countries and to settle the terns on which

such visits shall be conducted.

(c) To lay down conditions on which Indian players
shall take part in a tour to any foreign country and
by which such players shall be governed, including
terns of paynents to such players.

(d) To frane bye-laws and | ay down conditions
i ncl udi ng those of travel, accommodation and

al  owances under which Indian pl ayers shall take
part in Cricket Tournanents/Mtches or

Exhi bition, Festival and Charity matches organi zed
by the Board or by a Menber under the authority

of the Board in the course of a visit or tour of a
foreign Cricket teamto India.

(f) To permt under conditions |aid down by the Board
or refuse to pernmit any visit by a teamof players to
a foreign country or to India.

(9) To frane the Laws of Cricket in India andto nake
alteration, amendnent or addition to the | aws of
Cricket in India whenever desirable or necessary.

(n) To take disciplinary action against a player or a
Menber of Board.

(o) To appoi nt Manager and/or other official of I|ndian
t eans.

Rul e 10 provides for conplete power and control over players wthin
the jurisdiction of a menber or an associ ate nenber.

Rul e 12 provides that an inquiry into conduct of players shall be in
the manner as specified in Rule 38 of the Rules. Rule 32 provides for
Standi ng Commi ttees which include an Al India Selection Conmittee, Al
I ndia Junior Selection Commttee, Urpires Committee, Senior Tournanent
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Conmittee, Vizzy Trophy Committee, Tour, Programre and Fi xtures

Commi ttee, Technical Conmittee, Junior Cricket Committee and Finance
Conmittee. Rule 32(A)(ii) provides for constitution of Al India Selection
Committee inter alia when Indian Team goes on a foreign tour

Rul e 33 provides that no tournanents by any club affiliated to a
nmenber or any other organi zation be held wi thout pernission of the Board.

Rul e 34 inposes ban on participation in tournanents stating

"No club or player shall participate in any tournanment or
a match for which the perm ssion of the Board has not
been previously obtained. = A player contravening this
Rul e shall be dealt with in accordance with the procedure
laid down in Rule 38."

Rul e 35 provides for an exclusive right in the Board to organize
foreign tours-and invite teans fromabroad, in the following terns :

"No organi-zation other than a Menber or Associate
Menber, Clubs or Institutions-affiliated to such nmenbers
shal | organize foreign tours to or invite teans from
abroad. Menbers or ‘Associ ate Menbers or such clubs or
institutions, desirous of undertaking tours abroad or
inviting foreign teans shall obtain the previous

perm ssion of the Board. Such perm ssion may be given
in accordance with the Rules framed by the Board."

The procedure for dealing with the m sconduct on the part of players,

unpires, teamofficials, admnistrators, referees and selector is contained in
Rul e 38 which al so enpowers it to frame Bye-laws regarding their discipline
and conduct .

| CC RULES:

In the Articles of Association of the ICC, the words "Cricket
Aut hority", Full Menber Country(ies)" and "Menber Country(ies)" have
been defined as under
"Cricket Authority" a body (whether incorporated or not)
which is recognized by the Council as the governing
body responsi ble for the adm nistration, managenent and
devel opnent of cricket in a Cricket Playing Country
(being at the date of incorporation of the Council the
bodi es of that description shown in the nanes and
addresses of subscribers to the Menorandum of
Associ ati on);
"Full Member Country (ies)" any Menber Country
whose Cricket Authority is a Full Menber and shall
when the context requires, include the Cricket Authority
of that Menmber Country;
“"Menmber Country (ies)" any country or countries
associ ated for cricket purposes or geographical area, the
governi ng body for cricket of which is a Full Menber, an
Associ ate Menber or an Affiliate Menber, as the context
may require;"

GUI DELI NE CRI TERI A FOR FULL MEMBERSH P OF | CC

"A country applying for adm ssion as a Full Menber of
| CC should use the following criteria."

Paragraph 1 inter alia provides for playing. Paragraphs 1.2, 4 and 5
provide for Cricket Structure, Financial and Standing respectively.
The nmenbership guidelines relating to one day international matches
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speaks of test playing nation and formation of national association.
Preanble to One Day International (OD) Status reads as under:
"ODl status is not an | CC nmenbership category, but

rather a sub-category of Associate Menbership. OD

status was created to provide a vehicle by which |eading
Associ ate Menmbers could play official One Day

I nternational matches agai nst Full Menbers in order to

better equip themto apply for Full Menbership at the
appropriate tine.

The Criteria for ODI status are extrenely demandi ng and

0Dl status will only be conferred when the applicant

country has a history of excellence in both playing and

adm nistration. As a precondition the applicant nust be a

| eadi ng Associ ate Menber and neet all the criteria of
Associ at e Menber shi p.

Qualification Rules for-International Cricket Council Matches, Series
and Conpetitions read as under:
"(a) Definitions

\'005 \ 005 \ 005
(b) Qualification Criteria
1. Acricketer is qualified to play Representative Cricket
for a Menber Country of which he is a national or, in
cases of non-nationals, in which he was born\ 005
2. A player who has resided for a mninmumof 183 days
in a Menber Country in each of the 4 imediately
precedi ng years shall be a "deened national " of that
country for the purpose of these Rules.
* k% * k% * k%
(c) Transfer of "Playing Nationality"
1. Cricketers qualified to play for a Menber Country can
continue to represent that country without negating their
eligibility or interrupting their qualification period for
anot her Menber Country up until the stage that the
cricketer has played for the first Menmber Country at
under 19 |evel or above\005
(d) Applications
1. Each Menber Country shall require each player to
certify his eligibility to represent that Menber Country.
\ 005
* k% * k%
(f) Register of Cricketers and Proof of Qualification
1. Each Menber Country shall, prior to the Effective
Date, establish and thereafter naintain a register of
cricketers which shall record the name, address and
nationality of those cricketers who shall in each year
conmenci ng at the begi nning of that Menber Country’s
donestic cricket season be seeking to play first-class
cricket in that Menmber Country (or the equival ent
nati onal conpetition in those countries which do not
have first-class cricket) for any local club or team
i ncluding any State or Country Team
2. Each Menmber Country shall fromtime to time provide
to the Chief Executive ICC on request and at the expense
of that Menmber Country details as to any entries nade in
its register of cricketers in respect of any year, including
copies of the register or of the relevant extracts
therefrom
3. Each Menmber Country shall fromtime to time provide
to the Chief Executive ICC on request and at the expense
of that Menmber Country, any relevant information as to
the fulfillnment by a particular player or players of any
one or nore of the applicable qualification criteria
(including as appropriate the Devel opment Criteria)
under these Rules.”
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As per | CC Rules and Guidelines for classification of official cricket,
the definition of a Test Match in clause 1(a)(i) is as follows:
"Any cricket match of not nore than 5 days schedul ed
duration played between two teans sel ected by ful
menbers as representatives of their nember countries
and accorded the status of test match by the Council."

GUI DELI NES |1 SSUED BY UNI ON OF | NDI A:

I ndi sputably, the Union of India had issued guidelines which had been
reviewed fromtime to time. The Mnistry of Youth Affairs and Sports
i ssued the revised guidelines and forwarded the same to the
Presi dents/ Secretary General, Indian O ynpic Association and the
Presi dents/ Hony. General Secretaries of all recognized Sports Federations
i ncorporating therein the anmended provisions. Cricket is included in
Annexure-1 within the category [OQhers (Q].

VWil e issuing the Guidelines, it has been asserted that the

Cover nment attaches consi derabl e i mportance to devel opnent of sports in
general and achi eving excellence in the Aynpics and other internationa
events in particular, as also the unsatisfactory performance of the |ndian
Team(s) in_inportant international sports events. It was recorded that over
the years the Governnment had been actively supporting the National Sports
Federations in the matter of devel opment of specific ganmes/sports

di sci pline.

The objective of the said guidelines was to define the areas of

responsi bility of various agencies involved in the pronotion and

devel opnent of sports, to identify National Sports Federations eligible for
coverage thereunder and to state the conditions for eligibility which the
CGovernment woul d insist upon while releasing grants to Sports Federati ons.
Para 11l speaks of role and responsibility of the Mnistry of Youth Affairs
and Sports, National Sports Federations and the Sports Authority. Para IV
provides for priority sports which have been categorized as : (a) '"Priority’,
(b) "General Category’ and (c) 'Qher Category’'. Para 8 refers to grants
given to National Federations under different sub-heads. C ause 8.8
specifies the funds with which the National Sports Federations would be
assisted for holding the international tournanents. Cl ause 8.9 provides for
cul tural exchange.

Para 9 provides for clubbing and dovetailing of schenes of SAl and
the Mnistry. Para Xl provides for long termdevel opnent plans. Para Xl
deal s with miscell aneous matters.

Annexure-11 appended to the said guidelines provides for recognition
of National Sports Federations, inter alia, by laying down the eligibility
therefor and the necessity of filing of applications in that behalf. d ause
3.12 reads as under

"There woul d be only one recogni zed Federation
for each discipline of sport, irrespective of the fact that
the particular sport caters to youngsters, men, wonen or
veterans. However, this condition shall not apply to
Federations al ready recogni zed by the Departnent.”

Clause 5 provides for grant of recognition. - Annexure-l1I| appended to
the said guidelines provides for the procedure for suspension/w thdrawal of
recogni ti on and consequences t hereof. The sai d gui delines also prescribe
forns required to be used by the federations for different purposes.

The Board for all intent and purport was a recogni zed body. Probably
in that view of the matter, the Board did not think it necessary to apply for
grant of such recognition of the Union of India asking it for passing a forma
order. However, the Board had all al ong been obtaining the requisite
perm ssion for sending an Indian team abroad or for inviting a foreign team
inlIndia in the prescribed form
EXPRESS RECOGNI TI ON \ 026 ESSENTI AL?

Union of India has issued certain guidelines evidently in exercise of
its power conferred on it under Article 73 of the Constitution of India for
regul ating sports in India. The said guidelines have been issued having
regard to objects it sought to achieve including the poor performance of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 36 of

47

I ndi an Team abroad. The sai d gui delines have been noreover issued in
exercise of its control over the National Sports Federations. The sport of
Cricket was not included within the said guidelines. Both nens’ and
worrens’ cricket had been brought within the purview of the said guidelines
in the year 2001. They provide for grant of recognition. The Board
contends that it had never applied for recognition nor had it asked for
financial aid or grant of any other benefit. Factual ly the Union of India has
not been able to controvert this position although in its affidavit affirned by
a Deputy Secretary to the Government of India, Mnistry of Youth Affairs
and Sports, it has stated that Board is a recognized National Federation. It
is true that no docunment has been produced establishing grant of such
recognition; but inits additional affidavit affirmed by Ms. Devpreet A
Si ngh, Deputy Secretary to the Governnent of India, Mnistry of Youth
Affairs and Sports, a nunber of docunments have been annexed which clearly
go to show that fromthe very beginning the Board had been asking for
perm ssion of the M nistry of Human Resource Devel opnent either to go
abroad or to play or participate in other countries or for inviting the others
to play in India. Such perm ssion had been sought for in the form prescribed
in terns of the said regulations.  The said docunents | eave no manner of
doubt that the Board had asked for and the Union of India had granted de
facto recognition.
In the affidavit dated 8th October, 2004 affirmed by a Deputy
Secretary to the Governnent of India, Mnistry of Youth Affairs and Sports,
it is stated:
"1. | aminfornmed that this Hon ble Court required to be
apprised as to whether it was mandatory for ‘all sporting
bodi es including private entities or clubs to seek
perm ssion and to obtain the sanme for playing in
tour nanent s abr oad.
2. In response to the issue raised before thi's Hon' ble
Court, it is respectfully submtted that only the
recogni zed National Sports Federations are required to
apply in the prescribed format for seeking perm ssion to
go abroad to play as a Teamrepresenting India. There
have been instances where cl ub teans, organizations
engaged in sports activities etc. have applied for such
perm ssion but the Mnistry has considered their request
only when they were received through the Nationa
Sports Federation \026 BCCl in this case."

It is not disputed that the Union of India has not recognized any other

nati onal sports body for regulating the game of cricket in India.. It is the
categorical stand of the Union of India that only by such recognition granted
by the Union of India, the teamselected by the Board is the Indian cricket
teamwhich it could not do in absence thereof. W cannot accept the

subm ssion of M. Venugopal to the effect that even while playing abroad,
the Board sends its own team It is evident fromthe records which fact has
al so been noticed by the Delhi H gh Court in its judgnent in Rahul Mehra
(supra) that the Board fields its team as |ndi an Teamand not as Board

El even, which w thout having any authority fromthe Union of India, it wll
not be able to do. The stand that the cricket teamsel ected by the Board only
represents it and not the country is incorrect. Having regard to the rul es of
the ICC, its own rules as also various docunments placed before this Court by
the Union of India, the conduct of both the Board and the Union of India
clearly go to show that sub silentio both the parties had been acting on the
prem se that the Board is recogni zed as the only recogni zed Nationa
Federation for the purpose of regulating the gane of cricket in India.

BOARD A STATE?

The Board is a society registered under the Tam | Nadu Societies Act.

It is not created under a Statute but it is an acknow edged fact that in terns
of its Menorandum of Association and rules franed by it, it has not only the
nonopoly status as regard the regulation of the ganme of cricket but also can
lay down the criteria for its menbership and furthernore nake the |aw of

sport of cricket. The Board for all intent and purport is a recogni zed nationa
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federation recogni zed by the Union of India. By reason of said recognition
only, an enornpus power is exercised by the second Respondent which from

sel ection and preparation of players at the grass root |level to organize

Dal eep Trophy, Ranji Trophy etc. select teans and unpires for internationa
events. The players selected by the second Respondent represent |India as

their citizen. They use the national colour in their attire. The teamis known
as Indian team It is recognized as such by the ICC. For all intent and
purport it exercises the nonopoly.

The Board is in a position to expend crores of rupees fromits own
earnings. The tender in question would show that what sort of anount is
involved in distributing its telecasting right for a period of four years,

i nasmuch as both the First Petitioner and the Fifth Respondent offered US $
308 mllions therefor.

A monopoly status need not always be created by a law within the
meani ng of clauses 2 to 6 of Article 19 of the Constitution of India.

A body which carries on the nmonopolistic function of selecting team
to represent the nation and whose core function is to pronote a sport that has
beconme a synbol of national identity and a medi um of expression of
nati onal ‘pride, must be held to be carrying out governmental functions. A
highly arbitrary or capricious action on the part of such a powerful body
woul d attract the wath of Article 14 of the Constitution of India. The Board
itself acted as a representative of the CGovernment of India before the
international community. It makes representations to the effect that it was
entitled to select a teamwhich represents the nation as a cricket playing
country, and, thus, the same would, without ‘anything nore, nake its action a
State action. For the said purpose, actual control of the Board or issuing any
direction in that behalf by the Government of India is not of much
significance but the question asto whether the Governnent, considering the
facts and circunstances, should control the actions of the Board as long as it
purports to select a teamto represent India would be a matter of great
significance. The guidelines issued by the Union of India clearly
denonstrate its concern with the fall in standard of |ndian Teamin sports in
i mportant international sports events. It would not be correct to draw a
conpari son between an event of international sport as significant as cricket
wi th beauty pageants and ot her such-events as the test necessary to be
evolved in this behalf is the qualitative test and not the quantitative test. The
quality and character of a sport recogni zed as a neasure of education and
nation building (as a facet of human resources devel opment) cannot be
confused with an event that nmay be a formof entertainnent. Cricket, as
noti ced hereinbefore, has a special place in the hearts of citizens of India.

The nmonopoly status of the Board is undi sputed. The nonopoly
enjoyed by the Board need not be a statutory one soas to conformto the
tests contained in Clause (6) of Article 19 of the Constitution. It can be a
de facto nonopoly which has overtly or covertly received the bl essings of
Union of India. The de facto nonopoly of the Board is manifest as it, as a
menber of ICC (even if it is technically possibleto float any ot her
associ ation), can send an Indian Team abroad or invite a foreign teamonto
India. In absence of recognition fromthe ICC, it would not be possible for
any other body including the Union of India to represent India in the
i nternational Cricket events featuring conpetitive cricket.

So woul d be the position in donestic cricket. The Board in view of
enormty of powers is bound to follow "the doctrine of fairness and good

faith in all its activities". [See Board of Control for Cricket, India & Anr.
Vs. Netaji Cricket Club and Ors., JT 2005 (1) SC 235].
The object of Part Il of our Constitution is to curtail abuse of power

and if by reason of the Board' s activities, fairness in action is expected, it
woul d answer the description of "Qther Authorities".

The deci sions rendered in different jurisdictions including those of
this Court clearly suggest that a body like the Board would conme within the
purvi ew of the expression "Qther Authorities" contained in Article 12 of the
Constitution of India. For the said purpose, a conplete new | ook nmust be
best owed on the functions and structures of the Board. A public authority,
in my opinion, would be an authority which not only can regul ate and
control the entire sports activities in relation to cricket but also the decisive
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character it plays in fornulating the gane in all aspects. Even the
Federations controlled by the State and other public bodies as also the State
thensel ves, in view of the Board' s Menorandum of Association and the

Rul es and Regul ations framed by it, are under its conplete control. Thus, it
woul d be subject to a judicial review.

The history of 1 CC has been noticed by the Court of Appeal in Geig
(supra) and, thus, it may not be necessary to retrace it over again

It is not disputed that the CGovernment in terns of its guidelines
recogni zes only the Board. |Its recognition whether formal or informal is
evident as both the Union of India and the Board proceeded on that basis. In
international arena the regulated cricket is also known as official cricket.
The rules of the I CC suggest that a donmicile of one country can play in
county clubs but only citizens or other persons who cone within the purview
of the said rules must play for their country in test or other official natches
interms of the 1CC Rules. The tournaments are held between the countries
and at the donestic | evel between States/regions and the other clubs over
whi ch the Board has an excl usive and conplete control. |In the internationa
| evel , the I'CC recogni zes the national federations only who are its nenbers
having regard to the fact that these federations either represent a country or a
geographi cal area. The very fact that recognition of |ICC has been extended
to a geographical area (as for exanple, the West Indies conprising of so
many countries), goes to-show that for the said purpose the consensus
anongst various bodi es and several nations.is necessary.

It is true that a country as such is not a nmenber of ICC and in sone
pl aces of the Rules for the purpose of election of the President, the country is
represented through its national federation which is its full time nenmber. It
is furthernore true that the ICCRules refer as a nation not only a 'country’
but al so a geographi cal ~area covering several countries but a bare perusal of
the rules inits entirety would clearly go to showthat only those nationa
federations which represent the country can beconme its whole tine or
associ ate nenbers. The expression "country" has been used at nunerous
places. It is one thing to say that legally it is permssible to make a Cub a
menber but unless it has the national patronage, it is inconceivable that it
can obtain nmenbership of ICC in any capacity. Theoretically in the ICC, the
Board is a nmenber but it without State patronage directly or indirectly
woul d reduce its activities. |In case any other body is recognized by the
Union of India, it would not be entitled to regulate the sport of cricket in
India. Perforce it has to abandon its functions outside the 'country.

In the Rules franed by the I1CC, the principles of natural justice
containing elenments (a) the right to a fair hearing; and (b) the rul e agai nst
bi as has been specifically provided for. These are in keeping with the
function of public body and not private body. But, so far as the rules franed
by the Board are concerned, the principles of natural justice are required to
be followed only in the event a disciplinary action-is contenplated and not
ot herw se.

The subm ssion of M. Venugopal that Union of ‘1ndia having nade a
categorical statenent before the Parliament as also in/its affidavit in /the case
of Rahul Mehra (supra) before the High Court of Delhi wherein it is
accepted that the Board is not under the control of the Union of India nor
there exist any statutory rules to regulate its functioning and further the
issues raised in the said wit petition relate to the internal functioning of the
Board, which is autononous in its function, having regard to the materials
on record may not be of much significance. W nust noreover notice that
the Mnister of Youth Affairs and Sports in an answer to the Parlianment also
st at ed:

"The pronotion of the ganme of cricket in the country is

the responsibility of the Board of Control for Cricket in
India (BCCl) which is an aut ononmous organi zation."

Such responsibility on its part makes it a State actor.
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When a query was nade fromthe Board to give reply to a starred
guestion dated 11.12.2001, the Board in its letter dated 13.05.2003 replied as
fol | ows:

"\ 005We would like to reiterate that the Annual Reports of
BCCl are already available with your Mnistry."

The tenor of the letter, thus, runs contrary to the assertion of the Board
that it has never sent its accounts to the Government.

It is accepted by the Union of India that the Board is an autononous
organi zation and the Government of India does not hold any cricket match
series as it is the function of the Board, but that is all the nore reason as to
why it has its own responsibilities towards officials, players, unpires,
coaches, adm nistrators and above all the cricket |oving public.

However, we may place on record that there are a nunber of
docunents filed by the Union of India which clearly go to show that either
for sending | ndian Team abroad or inviting a foreign teamon the soil of
I ndia, the Board has invariably been taking perm ssion fromthe Mnistry of
Youth Affairs and Sports. In-the counter affidavit filed before the Bombay
H gh Court, the Board raised a contention that it seeks perm ssion of the
Uni on of India for obtaining visas, foreign exchange and nmatters connected
therewith; but the 'said contention cannot be accepted in view of the fact that
had the sane been the position, the Mnistry of Human Resource
Devel opnent (which has nothing to do in these matters), would not have
been approached therefor and that tooin the formprescribed in the
gui del i nes.

The Board’'s activities representing the country is not confined to
i nternational foruns only. The Board wi'thin the country organi zes and
conducts the Ranji Trophy, the Irani Trophy, the Duleep Singh Trophy, the
Deodar Trophy and the NKP Sal ve Chal |l enge Trophy. Although, there are
donestic events, indisputably only those who are nenbers of the Board
and/ or recogni zed by it can take part therein and none else. This also goes to
show that the Board regul ates the donestic conpetitive cricket to the fullest
neasure and exercises control over its nenbers which represents the five
zones in India. All the States Federations besides a few other clubs which
are its menbers, two of which it will bear repetition to state, are
gover nirent al organi zati ons.

I ndi sputably the Board is a regulator of cricket played at the country
| evel both off and on the fields including selection of players and unpires.
| CC possesses and exercises all the powers to regul ateinternationa
conpetitive cricket. It exercises disciplinary power also as i'n case of
violation of the rules, a country menber or the player may be derecogni zed.
The |1 CC exerci ses a nmonopoly over the sports at the international |eve
wher eas Board does so at the country level. 1t is the Board only, to the
exclusion of all others, that can recogni ze bodies who are entitled to
participate in the nonm nated tournanents. Players-and unpires al so nust be
registered with it. 1In the event of violation of its rules and regul ations,
whi ch may include participation in an unauthorized tournanents wi thout its
perm ssion, a player or unpire would forfeit his right to participate in al
of ficial cricket matches which for all intent and purport shall ‘be the end of
career of a professional cricketer or unpire.

In our constitutional scheme rule of [aw would, by all means, prevai
over rule of cricket. A body regulating the game of cricket would be
conpel l ed by the court to abide by rule of |aw.

The hal |l owness of the claimof the Board that its players play for it

and not for India is belied by the claimof the forner players who
categorically stated that they have played for India and not for the Board.
Whenever players play for the Board, the Teamis nanmed as Board-El even.
[See 'The Tines of India \026 Cctober24, 2004 and ' H ndustan Tines’ \026
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Cct ober 24, 2004]. 1t undertakes activities of entering into contracts for
tel ecasting and broadcasting rights as also advertisenents in the stadia.

Wil e considering the status of the Board vis-‘-vis Article 12 of the
Constitution of India, the Central Government’s reluctance to interfere with
its day to day affairs or allowing it to work as an autonomous body, non-
assistance in terns of noney or the adm nistrative control thereover may not
be of nmuch relevance as it was not only given de facto recognition but also
it is aided, facilitated or supported in all other respects by it.

It would not be correct to contend that a nonopoly status upon a body

must be conferred either by way of statute or by the State by issuing an
appropriate order in that behalf. The question as regard exercise of
nonopol y power by the Board of nust be determ ned having regard to the

ground realities i.e. it not only represents the country but also controls and
regul ates the entire field of conpetitive cricket.

Despite the fact that the relationship between the Board and the
pl ayers is not that of an enployer and enpl oyee, but the players are within
its conplete control. Sports activities of the countries being not a
comerci al _activity, as has been held in Cricket Association of Benga
(supra), the sane must be considered froma | arger spectrumof the Indian
citizenary as a whol e.

It is not disputed that as of now except the Board there is no other
authority in the field. The rules franed by the Board do not spell out as to
how wi t hout virtual recognition of the Union-of India as al so the patronage
of States whether de facto or de jure it coul d becone a national federation
and how it could beconme a menber of the ICC. It does not furthernore
di sclose as to how it could having regard toits professed function as a
private club, could grant to itself enornpus powers as are replete inits rules
and regulations. Rules and regul ations franed by the Board speak out for
thenselves as to how it represents Indian cricket team and regul ates al nost
all the activities pertaining thereto. It also legislates law of sports in India in
the field of conpetitive cricket.: There is no area which is beyond of the
control and regul ation of the Board. Every young person who thinks of
playing cricket either for a State or a Zone or India nust as of necessity be a
nmenber of the Board or its nenbers and if he intends to play wth anot her
organi zation, it nust obtain its pernission so as to enable himor continue to
participate in the official matches.. The professionals devote their life for
playing cricket. The Board s activities may inpinge on the fundanenta
rights of citizens.

There is no gainsaying that there is no organization in the world other

than the I1CC at the international |evel and the Board at the national level that
control the game of first class cricket. It has, thus, enornous power and
wi el ds great influence over the entire field of cricket. Cricket when it cones
to conpetitive matches no | onger remmins a nmere entertainment \026 it

conmands such a wide public interest. It is nowrecognized that gane of

cricket as an activity gives a sense of identity and pride to a nation

Legal nmeaning attributed to the wordings of the Article 12 would | ead
to the conclusion that the Board is a State. It is true that while devel opi ng
the law operating in the field a strict meani ng was not adhered to by this
Court but it may not now be possible to put the clock back. W nust rem nd
ourselves that if Article 12 is subjected to strict constructions as was sought
to be canvassed by Lahoti, J. in his mnority opinion in Pradeep Kumar
Bi swas (supra), the same would give way to the najority opinion

In sum the control of the Board over the sport of conpetitive cricket
i s deep and pervasive, nay conplete.

The word ’'control’ has been defined in Black’s Law Dictionary in the
foll owi ng termns:
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"Control -power or authority to nanage, direct,
superintend, restrict, regulate, govern, adm nister,
oversee."

In Bank of New South Wales v. Conmon Wealth, [76 CLR 1],
Di xon, J., observed that the word "control’ is ’an unfortunate word of such
wi de and anbi guous inport that it has been taken to nean sonet hing
weaker than 'restraint’, something equivalent to 'regulation’. Having regard
to the purport and object of activities of the Board, its control over ’'cricket’
must be held to be of w de anplitude.

It is not correct that the Board represents itself in international area.
If it represents the country, indisputably it nust have the inplied sanction of
the Governnment of India to do so. |Its activities, thus, have so far-reaching
ef f ect

The Union of 1ndiahas since filed affidavits categorically stating that
the Board is a "State’ within the neaning of Article 12 of the Constitution of
India. It has further been stated that not only the Board is recogni zed de
facto but it had all al ong been seeking perm ssion for going abroad fromthe
M ni stry ‘of "Human Resource Devel opnent (M nistry of Youth Affairs and
Sports).

The players who participate in the conpetitive cricket whether
donestic or international are not amateurs; but professionals. They play on
recei pt of remuneration therefor and furthernore make a | ot of earnings by
way of advertisenents.  They participate in the gane for a purpose.

The Board’s conmands bind all who are connected with cricket. The
rules and regulations framed by it for all intent and purport are "the code"
whi ch regul ate an inportant aspect of national life. Such codes on the
prem se whereof the Board has been permitted by all concerned including
the Union of India and the States to operate so as to regulate and control not
only the sport of cricket as such but also all other intimately connected
therewith and in particular the professionals.

It is not in dispute that the players wear national colours in their attires
and it also appears fromthe correspondences that the Board drew the
attention to the CGovernnent of India that the players to show their pride of
bei ng I ndian al so exhibit Ashok Chakra on their hel nets.

We nmay notice that in Union of India Vs. Naveen Jindal and Another
[ (2004) 2 SCC 510] this Court as regard right of a'citizen to fly the Indian
Nati onal Fl ag observed
"14. National Flags are intended to project the identity of
the country. They represent and foster national spirit.

Their distinctive designs and col ours enbody each
nation's particular character and proclaimthe country’s
separate existence. Thus it is veritably common to al
nations that a national flag has a great amount of
signi fi cance\ 005"

The State had been taking on nore and nore sports related activities
and thus courts have exam ned the purport and anbit of activities of such
bodi es keeping in view wi der and wi der range of neasures the executive
and the Central Governnent adopt.

The Board, having regard to its functions and object, 'had al so been
granted exenption from paynment of |ncone-tax. Such exenption has been
granted with a viewto fulfill its objectives to promote sports-of cricket.

The Board, thus, in terms of ICC Rules, is representative of India.
The nmenbership although is in the name of the Board; it is the country
which matters. It may be that when the Board and the |1 CC were constituted
the concept was that the game of cricket would be played by clubs but with
the passage of tinme, the concept has undergone a sea change. |n any event,
the 1 CC does not say that it does not recognize the country and nerely
recogni zes the cl ubs.

The Board (although such a contention has not been raised in any
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affidavit but in the witten subm ssions only) allegedly spends crores of
rupees in providing funds to construction of stadia, running zonal cricket
academ es under national cricket acadeny, providing the State Associations

wi th nodern gymnasi um equi pnents, nedical expenses of the players,

pensi on scheme and expenditure on coaches, physiotherapists, trainers, etc.,
but it is not disputed that it earns a |ot of revenue through sale of tickets,
advertisenents in the stadia, selling of advertisenent in the el ectronic nedia,
giving out contracts by way of food stalls and installation of other stalls,
selling of broadcasting and tel ecast rights, highlight progranmes. The

Board is admittedly not a charitable trust.

The State legislature as also the Parliament have the |egislative

conpetence to make |l egislation in respect of sports, but no such |egislation
has yet seen the light of the day. W have noticed hereinbefore that the
Board in terns of its Menobrandum of Association as also rules and

regul ations franed by it is entitled to make laws for Cricket in India. The
States and the Union of |India despite know edge did not object thereto.

They, thus, made thenselves bound by the said Rules and Regul ations. In

that sense, exercise of |aw nmaking power contenplated by |egislation has
been outsourced to the Board.

The Board which represents anation with or without a statutory

flavour has duties to performtowards the players, coaches, unpires,
admi ni strators and other teamofficials. They have a duty to create safe rules
for the sport, if by reason thereof a physical injury to the player is to be
avoi ded and to keep safety aspect under ongoing review. A body may be

aut ononmous but with autonomy comes responsibility. Sport is a "good

thing" wherefor a societal end is to be provided. Sport must receive

encour agenent fromthe State and the general public or at |east not

di scouraged. Health, sociability and play are considered to be inportant

val ues to be recognized in a human

Encour agenent of games and sports in ternms of Entry 33 of the State

Li st and Entries 45 and 97 of the Union List isa State function. W have
noticed the main objects of the Board which are to pronote, control

regul ate, nake |laws for the country and encourage the ganme of cricket. The
Union of India or the respective Governnents of the States in stead and

pl ace of making a | egislation have thought it fit to allow the sports bodies to
grow fromits grass-root |evel by applying the reverse pyram d rules and by
encouragi ng all associations and federations fromvillage |level to nationa
level. W have seen that whereas in each State there is a State federation
they nust as of practice or precedent becone a nenber of the Board. State
Federati ons and sone ot her organi zations essentially having regard to their
respective nature of functions only are nenbers of the Board. They include
Associ ation of Indian Universities, Railway Sports Control Board and

Services Sports Control Board.

Furthernore, having regard to the nature of activities, viz., the Board
represents a sovereign country while selecting and fielding a teamfor the
country with another sovereign country pronoting and ai nming at ‘good
relations with the said country as al so peace and prosperity fior the people,
even at the donmestic level the citizens of the said country may be held to be
entitled to the right to invoke the wit jurisdiction of this Court even if
thereby no personal fundanental right is directly infringed.

Wth the opening up of econony and gl obalization, nore and nore
governmental functions are being performed and all owed to be perforned

by private bodies. Wien the functions of a body are identifiable with the
State functions, they would be State actors only in relationthereto.

An authority necessarily need not be a creature of the statute. The
powers enjoyed and duties attached to the Board need not directly flow from
a statute. The Board may not be subjected to a statutory control or enjoy any
statutory power but the source of power exercised by themmy be traced to
the legislative entries and if the rules and regul ations evolved by it are akin
thereto, its actions would be State actions. For the said purpose, what is
necessary is to find out as to whether by reason of its nature of activities, the
functions of the Board are public functions. It regulates and controls the
field of cricket to the exclusion of others. |Its activities inpinge upon the
fundanental rights of the players and other persons as also the rights, hopes
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and aspirations of the cricket loving public. The right to see the gane of
cricket live or on television also forns an inportant facet of the Board. A
body which nmakes a |law for the sports in India (which otherwise is the
function of the State), conferring upon itself not only enornmous powers but
also final say in the disciplinary matter and, thus, being responsible for
maki ng or marring a citizen's sports career, it would be an authority which
answers the description of "other authorities".

The Board, it appears, even noninates cricketers for the Arjuna
Awar ds.

The gane of cricket both in the domestic fora as also the internationa
fora cannot reach the desired results unless the Board acts in terns of the
governmental policies or the government is entwined in its nanagenent or
control of the Board or any of its agencies \026 statutory or otherw se. Apart
fromthe above, the other tests laid down in Brentwood Acadeny (supra),
viz., "willful participant in joint activity with the State or its agents", in our
opi ni on, woul d nake the Board as a State actor.

The activities undertaken by the Board were taken note of in the case
of Cricket Association of Bengal (supra). Therein this Court inter alia
rejected the contention of the Mnistry of Information and Broadcasting that
the activities of the Association was a comrercial one and it had been
claimng a comrercial right to exploit the sporting event as they did not
have the right to telecast the sporting event through an agency of their choice
in the follow ng terns:

"We have pointed out that that argunent is not factually
correct and what in fact the BCCI/CAB is asserting is a
right under Article 19(1)(a). Wile asserting the said

right, it is incidentally going to earn sone revenue. In
the circunstances, it has the right to choose the best
met hod to earn the maxi num revenue possible. In fact, it

can be accused of negligence and nmay be attributed

i mproper notives, if it fails to explore the nost profitable
avenue of telecasting the event, when in any case, in

achi eving the object of pronoting and popularizing the
sport, it has to endeavour to tel ecast the cricket matches."

The af orenentioned findi ngs pose a question., Could this Court arrive
at such a finding, had it not been for the fact that the associati on exercises
enornous power or it is a 'State’” within the neaning of Article 12. |If
Cricket Association of Bengal (supra) was considered to be a pure private
body where was the occasion for this Court to-say that 'if it fails to explore
the nost profitable avenue of tel ecasting the event whereby it woul d achi eve
the object of prompting and popul ari zing the sport, it nmay be accused of
negl i gence and may be attributed i nproper notives?

Applying the tests laid down hereinbefore to the facts of the present

case, the Board, in our considered opinion, said description. It discharges a
public function. It has its duties towards the public. The public at large wll
| ook forward to the Board for selection of the best teamto represent the
country. It nust nmanage its housekeeping in such a manner so as to fulfill

the hopes and aspirations of mllions. It has, thus, a duty to act fairly. It
cannot act arbitrarily, whinmsically or capriciously.” Public interest is, thus,
involved in the activities of the Board. It is, thus, a State actor.

We, therefore, are of the opinion that |aw requires to be expanded in

this field and it nmust be held that the Board answers the description of
"Qther Authorities" as contained in Article 12 of the Constitution of India
and satisfies the requisite legal tests, as noticed hereinbefore. 1t would,
therefore, be a ’State’.

PRECEDENT:

Are we bound hands and feet by Pradeep Kumar Biswas (supra)? The
answer to the question nmust be found in the | aw of precedent. A deci sion
it istrite, should not be read as a statute. A decision is an authority for the
guestions of |law determined by it. Such a question is determni ned having
regard to the fact situation obtaining therein. While applying the ratio, the
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court may not pick out a word or a sentence fromthe judgnent divorced
fromthe context in which the said question arose for consideration. A
judgrment, as is well-known, nust be read in its entirety and the observations
made t herein should receive consideration in the |ight of the questions raised
before it. [See Punjab National Bank vs. R L. Vaid and O hers \026 (2004) 7
SCC 698]

Al t hough, decisions are galore on this point, we may refer to a recent
one in State of Gujarat and Others Vs. Akhil Cujarat Pravasi V.S
Mahamandal and Qthers [AIR 2004 SC 3894] wherein this Court held:

"\005It is trite that any observati on made during the course
of reasoning in a judgnent should not be read divorced
fromthe context in which they were used."

It is further well-settled that a decision is not an authority for the
proposition which didnot fall for its consideration

I't i's also a trite | aw that a point not raised before a Court would not be
an authority on the said question

In A-One Granites v. State of U.P. and Others [(2001) 3 SCC 537], it
is stated as follows :-

"11. Thi s question was considered by the Court of
Appeal in Lancaster Mtor Co. (London) Ltd. v. Brenth
Ltd. (1941) 1 KB 675, and it was | aid down that when no
consi derati on was given to the question, the decision
cannot be said to be binding and precedents sub silentio
and wi thout argunents are of no nonent.

[See also State of U.P. and Another Vs. Synthetics and Chemicals Ltd. and
Anot her. (1991) 4 SCC 139, Arnit Das Vs. State of Bihar, (2000) 5 SCC 488
(Para 20), Bhavnagar University Vs. Palitana Sugar M1l (P) Ltd. and O hers,
(2003) 2 SCC 111, Cenent Corporation of India Ltd. Vs. Purya and O hers,
(2004) 8 sSCC 270, Bharat Forge Co. Ltd. Vs. Utam Manohar Nakate, JT

2005 (1) SC 303], and Kal yan Chandra Sarkar vs. Rajesh Ranjan @ Pappu

Yadav & Anr. \026 para 42 - (2005) 1 SCALE 385].

W have noticed, hereinbefore, that in Pradeep Kunmar Bi swas (supra)
the only question which arose for consideration was as to whether the
deci sion of the Constitution Bench in Sabhajit Tewary (supra) was correctly
rendered by a Constitution Bench of 5-Judges. As the said decision centered
around the activities of CSIRvis-‘-vis the tests |laid down therefor in
Sabhajit Tewary (supra), the ratio nmust be understood to have been |aid
down in respect of the questions raised therein. The questions raised herein
were neither canvassed nor was there any necessity therefor. Pradeep
Kumar Bi swas (supra), therefore, cannot be treated to be a binding precedent
within the meaning of Article 141 of the Constitution of India having been
rendered in a conpletely different situation

The question has been considered by us on the touchstone of new tests
and froma new angl e.
ALLAYI NG THE APPREHENSI ON

Only because a body answers the description of a public authority,
di scharges public | aw functions and have public duties, the sanme by itself
woul d not lead to the conclusion that all its functions are public functions.
They are not. (See Donoghue (supra)) Many duties in public | aw would not
be public duties as, for exanple, duty to pay taxes.

By way of illustration, we nmay point out that whereas nandanus can
i ssue directing a private body discharging public utility services in terns of a
statute for supply of water and electricity energy, its other functions |ike
flowing froma contract etc. would not generally be anenable to judicia




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 45 of 47

review. (See Constitutional and Adnministrative Law By AW Bradl ey and
K.D. BEwing \ 026 Page 303)

There are nunerous decisions of this Court where such a distinction
bet ween public law function and private | aw functi on has been drawn by this
Court. [See Life Insurance Corporation of India Vs. Escorts Ltd. and O hers,
(1986) 1 SCC 264 at 343 & 344, para 101, Kerala State Electricity Board
and Another Vs. Kurien E. Kalathil and Others, 2000 (6) SCC 293 at 299,
Johri Mal (supra) page 729 and State of Mharashtra and Qthers Vs.
Raghunat h Gaj anan Wai ngankar, 2004 Al R SCW 4701]

In Johri Mal (supra) it is stated:
"The |l egal right of an individual may be founded upon a
contract or a statute or an instrument having the force of
law. For a public |aw renmedy enforceable under Article
226 of the Constitution, the actions of the authority need
to fall in the real mof public law \026be it a |egislative act or
the State, an executive act of the State or an
instrumentality ora person or authority inbued with
public law el ement. The question is required to be
determ ned in-each case having regard to the nature of
and extent of authority vested in the State. However, it
may not be possible to generalize the nature of the action
whi ch woul d cone either under public | aw renmedy or
private law field nor-is it desirable to give exhaustive |ist
of such actions.

(Enphasi s suppl i ed)

The submi ssion of the |earned counsel for the Board that once it is
declared to be a 'State'; the consequences woul d be devastating i nasnuch
as all its activities would be subject to governnent control, with respect,
cannot be accepted as in absence of any statute or statutory rules no such
control can ordinarily be exercised by Unionof India or State.

It is not necessary for us to consider as to whether for entering into a
contract with the players or for their induction in a team the provisions of
Articles 14 and 16 are required to be conplied with as no occasion threrefor
has yet arisen. It is, however, necessary to nention that a question as to
whet her a function of the Board woul d be a public function or a private
function woul d depend upon the nature and character thereof. This Court
cannot be asked to give a hypothetical answer to a hypothetical question

The contention of M. Venugopal to the effect that the consequences
of treating the Board as State will be disastrous inasnuch as all the nationa
sports federations as well as those bodies which represent India in the
international fora in the field of art, culture, beauty conpetitions, cultura
events, music and dance, science and ot her conferences or conpetitions
relating to any subject would becone a 'State’ is one of the desperation

We clarify that this judgnent is rendered on the facts of this case. It
does not lay down a law that all national sports federations would be State.
Amongst ot her federations, one of the inportant factors which has been
taken note of in rendering the decision is the fact that the gane of cricket has
a special place in India. No other gane attracts so rmuch attention or favour
Further, no other sport, in India, affords an opportunity to make a |ivelihood
out of it. O course, each case nay have to be considered on its own nerit
not only having regard to its public functions but “al so the nenorandum of
associ ation and the rules and regul ations framed by it.

Only because it is a State within the meaning of Article 12, the sane

by itself would not nean that it is bound by rule of reservation as contained
in Clause 4 of Article 15 and C ause 4 of the Article 16 of the Constitution
of India.

In Ajit Singh and Ghers (I1) Vs. State of Punjab and Qthers [(1999) 7
SCC 209], it has been held that Article 16(4) is an enabling provision and,
thus, it is not nandatory. The State in its discretion may provide reservation
or my not . [See also E.V. Chinnaiah vs. State of Andhra Pradesh & Ors. \026
2004 (9) SCALE 316]

Furthernore, only because a corporation or a society is a State, the
same woul d not necessarily nean that all of its actions should be subject to
judicial review. The court’s jurisdiction in such matter is limted. [See
Johrimal (supra).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 46 of

47

It is furthernore well-settled that issuance of a wit is discretionary in
nature. The Court may in a given case and in larger interest nay not issue
any wit at all.

M. Venugopal vehenently argued that if the Board is held to be a
State within the neaning of Article 12 of the Constitution, the doors of this
Court and the Hi gh Courts would be knocked at very frequently questioning
all and single action of the Board which nay include selection of players for
I ndian Team day to day functioning et al. W do not agree.

Recently in Virendra Kumar Srivastava (supra), this Court held:
"Before parting with the case, it is necessary for us to
clarify that even though a body, entity or Corporation is
held to be a "State” within the definition of Article 12 of
the Constitution what relief to the aggrieved person or
enpl oyee of such a body or entity is to be granted is a
subject matter in each case for the court to determ ne on
the basis of the structure of that society and also its
financial capability and viability. The subject of denia
or grant of relief partially or fully has to be decided in
each particul ar case by the court dealing with the
gri evances brought by an aggri eved person agai nst the
bodi es covered by the definition of "“State' under Article
12 of the Constitution.”

The "in terrorent subm ssion of M. Venugopal that a floodgate of
litigation would open up if the Board is held to be a State within the neaning
of Article 12 of the Constitution cannot also be accepted. Floodgate
argunents about the clai med devastating effect of being declared a State
must be taken with a grain of salt.” The courts, firstly, while determning a
constitutional question considers such a question to be nore or |ess
irrelevant. [See Guruvayoor Devaswom Managing Conmittee and Anot her
Anr. Vs. C.. K Rajan and O hers [(2003) 7 SCC 546 \ 026 para 69]. Secondly,
as woul d be noticed hereinafter that this Court has evol ved principles of
judicial restraint as regards interfering with the activities of a body in policy
matters. It would further appear fromthe discussions nade herei nbefore
that as all actions of the Board woul d not be subject to judicial review A
wit would not lie where the lis involves only private |aw character.

We are not oblivious of the fact that one of the grounds why the
English Courts refused to broaden the judicial review concept so far as the
sporting associations are concerned, that the sane woul d open fl oodgate.

(See P.P. Craig’'s Adm nistrative Law)

Unl i ke Engl and, India has a witten Constitution, and, thus, this Court
cannot refuse to answer a question only because there may be sone
repercussions thereto. As indicated hereinbefore, even the decisions of this
Court would take care of such apprehension
It is interesting to note that Lord Denning MR _in Bradbury and
ot hers vs. London Borough of Enfield (1967) 3 Al ER 434] held : -

"It has been suggested by the Chief Education
Oficer that, if an injunction is granted, chaos wl|
supervene. All the arrangenents have been nade for the
next term the teachers appointed to the new
conpr ehensi ve schools, the pupils allotted their places,
and so forth. It would be next to inpossible, he says, to
reverse all these arrangenments wi thout conplete chaos
and damage to teachers, pupils and public. | nust say
this: if a local authority does not fulfil the requirenents
of the law, this court will see that it does fulfil them It
will not listen readily to suggestions of "chaos". The
department of education and the council are subject to the
rule of law and must conply with it just |ike everyone

el se. Even if chaos should result still the | aw nust be
obeyed but | do not think that chaos will result. The

evi dence convinces ne that the "chaos" is nmuch over-
stated\005..1 see no reason why the position should not be

restored, so that the eight school retain their previous
character until the statutory requirements are fulfilled. |
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can well see that there may be a considerable upset for a
nunber of people, but | think it far nore inmportant to
uphold the rule of law. Parlianment has | aid down these
requirenents so as to ensure that the electors can make
their objections and have them properly considered. W
must see that their rights are upheld.”

CONCLUSI ON :

For the reasons aforenentioned, we are of the considered view that
the wit petition under Article 32 of the Constitution of Indiais
mai nt ai nabl e. It is ordered accordingly.




