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PETI TI ONER
DHARAM SI NGH AND OTHERS

Vs.

RESPONDENT:
THE STATE OF UTTAR PRADESH

DATE OF JUDGVENT:
09/ 03/ 1962

BENCH

ACT:

Criminal Trial-Conviction by Sessions Judge-Appeal to Hi gh
Court-Difference between Judges hearing appeal Reference to
third Judge-Duty of third Judge-If nust treat opinion of
acquitting Judge as judgnent of acguittal-Code of Crimnal
Procedure, 1898 (Act V of 1898) s. 429.

HEADNOTE:

The appel | ants were convicted of offences under s. 302 read
with s. 34 and s. 201 read with s. 34 I'ndian Penal Code by
the Sessions judge. ' On appeal to the H-gh Court there was a
di fference of opinion between the two judges who heard it
and the case was referred under s. 429 Code of Crimna
Procedure to a third judge. The third judge upheld the con-
vi ctions. The appel | ants contended that wherea case was
referred under s. 429, the opinion of the judge acquitting
the accused had to be treated as a judgnent of acquittal and
that the third judge nust consider all the reasons given by
the acquitting judge and his judgment should indicate the
reasons for disagreeing with the opinion of the acquitting
j udge. The appellants further contended that there were
certain circunstances proved by the evidence on the record
which showed that the eye-witnesses could not  be ‘relied
upon.

Held, that there was nothing in s. 429 which required the
third judge to whomthe reference was made to act as though
he was sitting in appeal against acquittal. He had to
consi der the opinion of the two differing judges and to give
hi s own opi ni on.

Hel d, further (per Kapur and Das CGupta JJ. Dayal.J. contra)
that the judgment of the High Court suffered from such
infirmties as placing the onus of proof of certain facts on
the appellants and using of inadnm ssible evidence. The case
was full of so many inconsistencies and inprobilities and
peculiarities that it nade it difficult to rely “upon the
testinmony of the eye-witnesses and to hold that the case
against the appellants was established beyond reasonable
doubt .

Per Dayal J. The circunstances urged by the appellant did
not nake out a case for interference with the findings of
facts of the H gh Court.

770

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 2244 of
1959.

Appeal by special |eave fromthe judgment and order dated
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1959, WMy 5 of the Allahabad High Court in Crinminal Appea
No. 1049 of 1958 and Governnent Appeal No. 1766 of 1958.

Jai CGopal Sethi, O L. Sareen and B. L. Kohli for the
Appel | ant s.

G C. Mathur and C. P. Lal fur the Respondent.

1962. W©March 9. The Judgment of Kapur and Das CGupta, JJ. was
delivered by Kapur, J. Dayal, J., delivered a separate
Judgnent .

KAPUR, J.-The appellants and Prithviraj Singh were tried by
the Sessions Judge, Hamirpur, the forner for offences under
s. 302, read with s. 149 and s. 201 read with s. 149 and of
them sone wunder 8. 147 and others under s. 148 and the
| atter under s. 201 read with s. 149 of the Indian Pena
Code. From anongst the accused persons Nathu Singh was
acquitted and so was Prithviraj Singh but ten others were
convicted under s. 302 read with s. 149 and s. 201 read with
s. 149 and two of them were convicted under s. 147 and
others ~under 9. 148. The Sessions Judge sentenced the
convi cted persons to inprisonnent for |ife under s. 302 read

with s. 149, to three years’ rigorous inprisonnent under
S. 201 read with s. 149, two of them to two years’
rigorous inprisonment under~ s. 141 and others to three
years’ rigorous inprisonnent wunder s. 148 but all the

sentences were concurrent. Against that order the convicted
persons took an appeal to the Hi gh Court at Allahabad and
the State appeal ed agai nst the acquittal” of Nathu Singh and
also applied for enhancenent of sentences against the con-
vi cted persons. The H gh Court dism ssed the appeal of the
convicted persons ‘and allowed the appeal against Nathu
Si ngh. Thus 11 persons were convicted and sentenced to
i mprisonment for life
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and to other concurrent sentences and they have appealed to
this court by special |eave.
The appel l ants and Prithviraj Singh are residents of village
Kharela and they were on ternms of enmty with the deceased
Raja Ram Singh. On July 28, 1957, at about 3-30 p.m the
appel lants <collected in front of the house of Kali Charan
appel lant, two of themarnmed with [athis, two with pharsas
and seven of them had spears. Dharam Singh appellant asked
Raj aRam Singh as to why he, had been abusing him to which
the reply given by Rajaram Si ngh was that he was not in - the
habit of abusing any body at his back and if he felt like
abusi ng any body he would do so to his face and he fixed his
spear in the ground and stood there. Appellant Dharam Singh
threw away the spear, rushed towards Rajaram Si ngh,” caught
hold of himby the waist and asked his ten conpanions to
beat the eneny. Rajaram Singh was thereupon attacked wth
various weapons as a result or which he, fell down severely
i njured. He was still alive when appellants Sheo Rattan
Singh and Gulab Singh struck on his neck with pharsas and
partially severed it. At the instance of Dharam Singh, his
cart was brought by others and Prithviraj Singh also arrived
at the spot. Dharam Singh asked himto go hone and bring
his Dharam Singh's) gun which Prithviraj Singh did -and
handed, over the gull and the bandolier of <cartridges to
Dharam Singh who | oaded the gun, put the dead body of the
deceased on the bullock cart and the ten persons then took
away the dead body fromthe village and it is alleged that
they left it in a nullah near village Jataura
There is a police post in the village of which Head
Const abl e’ Shivsewak Singh is incharge and there is also is
an armed guard there. At 3-45 p.m ShyamlLal who is the
brother-in-law (wife's brother) of Rajaram Singh nade a
report at the police
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post and at 7-30 p.m he nmade a report at the police station
Muskara which is 8 mles away fromvillage Kharela. Thi s

occurrence was w tnessed by five persons P. W Babu Singh
P. W Shivnath Singh, P. W Ram Narain, P. W Ml ain Singh
and P. W Brij Rani. Wile the corpse was being taken in
the bullock cart three witnesses deposed to having seen it
being carried in the cart. They are RaemNath P. W 21,
Tijiwa P. W 22 and Jurkhan P. W 23.

In the H gh Court the appeal was heared in the first
instance by Cak and Verms JJ. There was a difference of
opi nion between the learned judges and the matter was
referred under s. 429, Crimnal Procedure Code to Desai J.,
who agreeing with Cak J., upheld the conviction of the ten
appel l ants who were convicted by the Sessions Judge and set
aside the acquittal of Nathu Singh. Thus 11 persons were
convicted and they have appealed to this court by Specia
Leave.

It was contended on behal f of the appellants that under s.
429, Criminal procedure Code where there is difference of
opi ni on between the judges constituting a Division Bench and
the matter is referred to a third judge the opinion of the
Judge acquiting the accused has to be treated in the sane
manner as the judgment of acquittal by the trial court and
even though it nmay not be necessary ’'to  find conpelling
reasons for disagreeing with the opinion of. the acquiting
judge it is necessary that the judgnent should show that al
the findings and the reasons given in the opinion of the
acquitting judge are nentioned in the opinion of the third
judge and the judgment shoul'dindicate the reasons for
di sagreeing wth the opinionof the acquitting  Judge. e
can see no warrant for this contention, Section 429 of the
Crim nal Procedure Code Provides:
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" VWhen the Judges conposing the Court of
appeal are equally divided in opinion, the
case, wth their opinions thereon shall be
|aid before another judge of the sane Court,
and such Judge, after such hearing (if any) as
he thinks fit, shall deliver his opinion, and
the judgnent or order  shall follow such
opi ni on".

Al it says is that the opinion of the two judges who

di sagree shall be |aid before another judge who after giving

such hearing, if any, as he thinks fit, shall deliver his

opi nion and the judgnment or order should be in accordance
with such opinion. Now it is obvious that when the opinions
of the two Judges are placed before a third Judge be would
consi der those two opinions and give his own opinion and the
j udgrent has to follow the opinion of the third
j udge. Consequently on that opinion is based the judgnent of
the court. For all practical purposes the third Judge nust
consider the opinions of his two coll eagues and then give
his own opinion but to equate the requirenents with appeals
agai nst acquittals is not justified by provisions of s. 429
or by principle or precedent.

Desai J., was of the opinion that the eye w tnesses had seen
the occurrence and their evidence nust be accepted but there
are certain circunmstances proved by the evidence on the
record whi ch when considered materially affect the force of
the finding in regard to oral evidence and which have to be
considered in order to adjudicate on the correctness or
otherwise of the prosecution case. The first point is
whet her the mnurder was committed in the village as is
submitted by the prosecution? According to the prosecution
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the nmurder was committed in the village at 3.30 p.m in the
nmouth of July in broad daylight on a public road and the
nunber of injuries caused to Rajaram Singh are such that
t here must
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have been a fair anpbunt of blood spilt at the place.
According to the prosecution evidence after the nurder was
conmitted Dharam Singh sent for his bullock cart which

nmust- necessarily have taken a little tinme. Meanwhile Babu
Singh P.W went and informed Shyam Lal who went to neke a
report at the police post inthe village. It is stated to
be about 4 furlongs away. It is contended by the appellants
that if the nurder had taken place as stated and there was
an arnmed guard in the village, it would have been difficult
for the appellants to have sent for the cart, to put the
dead body on it and take-it out of the village and that
within the tine between the comm ssion of the nmurder and the
time of the making of Report at the police post; that there
is a considerabl e doubt about the occurrence having taken
pl ace in the village because no bl ood was found at the place
of the nurder; at |east no evidence has been produced to
show that there was any blood there. On behalf of the
prosecution it was submitted that the evidence discloses
that after the nmurder the bl ood was washed away by throw ng
a, good deal of water and plastering the place and thus no
bl ood was found when the place was visited by the investiga-
ting Sub-Inspector. It was also submtted that some bl ood
was found on the wall of the chabutrain front of the house
of the appellant Kali Charan which was collected in a snal
tin and was sent to the Chemical Examiner. 1t may here be
poi nted out that when the dead body was to the place where
it was found 6-1/2 mles away fromthe place of occurrence
the neck was cut and taken away and only the headl ess body
was ’'found there. That place was in the dry bed of a
nul | ah. According to the prosecution; witness Ram Avtar
there plenty of blood there but P. W Raziuddin stated that
bl ood was found in drops |lying in adjacent places but it was
not found in heavy quantities at one place. Bl ood- st ai ned
earth was taken fromthe

775
wal |l of the chabutra of Kali Charan. Unstained -earth was
al so taken fromthe sane pl ace which was also put in a snal
tin. Bl ood stained earth was al so taken fromthe place in
the bed of the nullah where the dead body was found. Al
these tins were sent to the Chenical Examiner. 1t is not
quite clear what exactly was his finding but he found that
the earth in two tins was bl ood-stained but bl ood has not
been shown to be of human origin. It is not clearly shown
as to what was the extent of the blood on the wall of  the
chabutra of Kali Charan. Desai J., was of the opinion that
a lot of blood must have been spilt at the place where the
murder was stated to have been commtted but Kali | Charan
poured water over the spot, therefore no blood was visible
at the spot and the Investigating Oficer found the place
wet when he examined it at night and that no expl anation was
given by the appellants as to bow blood cane to be on the
wall of the chabutra. It does not appear from the
exam nation of the appellants under s. 342 that any question
was put to Kali Charan in ragard to the finding of the bl ood
on the wall of his chabutra nor was any of the other
appel l ants asked this question. The H gh Court should not
have used this fact against the appellants.
Anot her circunstance which has been pressed at great |ength
on behalf of the appellants is that no attenpt was nade to
take any earth fromthe place and no investigation was made
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as to whether there was any blood at the spot or not. |If at
man’s neck is cut and he is caused the nunber of injuries
that the deceased had, the anmount of bl ood spilt there nust
have been in a fairly large quantity and it is difficult to
imgine that just by pouring water over the spot and
plastering it no blood was visible and even if it was not
vi sible no blood could be found if any effort was nade. No
attenpt seens to have been made to take the earth fromthere
and send it. to the Chenical Examiner for the purpose
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of exam nati on. Desai J., has observed t hat t he
Investigating Oficer found the ground to be wet. The
Investigating Oficer cane there at Il p.m on the night of

occurrence which was a dark night and if he found the place
to be wet it is not clear whether it was wet because of
water or because of blood. It was the month of July when
any water poured-at 3-30 p.m-should have dried up by 11
p.m Anotier point which has been pressed on behalf of the
appellants isthat no trail of blood was di scovered fromthe
pl ace where the murder is alleged to have been com nmitted
to the place where the dead body was ultimately found in the
dry bed of the nullah. Although the evidence is conflicting
there was sone ampunt of blood at the place where the dead
body was found. The head had been conpletely severed and
taken away. In the cart also there was sone blood and a
bl ood stained axe was al so found there.. Therefore if the
head was out at the place where the dead body was found and
there was bl ood oozing out at that time it is difficult to

i mgine that there would not be any blood oozing all the
time and there would be no trail of blood.  But . none has
been found. It may be pointed out that there was blood on
the planks of the cart on which the dead body is alleged to
have been taken. According to the books on Medi ca
Jurisprudence blood does not coagulate till after four
hour s. Therefore the submi ssion of ~the appellants that

there should have been sone trail of blood from the place
where the nurder was conmitted to the place where the dead
body was taken has consi derabl e force.
The judgenent of Desai, J., seens to indicate that the onus
of certain matters was placed on the appellants which is
unwarranted by law. For instance, the |earned Judge said
that the appellants were asked in the Magistrate’'s court
about the
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evi dence that they had killed Rajaram Singh-at 3-30 p.m in
the abadi and had then carried away his dead body in the
cart of Dharam Singh. and they contented thenselves by
denying all the allegations and none of them had said . that
the deceased was not murdered in the abadi and in the day
time. The |earned Judge then observed: -

"If he was not nurdered in the adadi and in
day tine they nust have heard when and  where
he was nmurdered. Their statements were not
evi dence governed by the Evidence Act and they
could say that they had heard. Yet when they
refrained from saying anything about it, it
just shows that they had not heard that Raja
Ram Singh was murdered elsewhere and at
anot her time".

This, in our opinion, was an erroneous approach to the
guesti on.

At another place in his judgnent the |learned Judge again
seens to have placed the onus on the appellants and that was
concerning the ownership of the cart in which the dead body
was taken. The finding of the bl oodstained bullock cart was
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relied wupon by the prosecution in support of their case.
That evidence was attacked on the ground that there was no
identification parade of the cart and the bull ocks. The
| earned Judge said in regard to this matter that there was
no necessity for any identification proceedings because if
the Investigating Oficer believed the witness who stated
that the cart belonged to Dharam Singh then he was not
required to cross-examne the prosecution wtnesses by
asking themto identify the cart and the bullocks. He then
observed: -

"Dharain Singh, Babu Singh and Prithviraj

Si ngh appellants denied that the cart and the

bul | ock produced were theirs but did not say

to whom they belonged and how they were

obt ai ned by the police. They also did
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not produce any evidence to rebut the evidence

of ~ the prosecution wtnesses about their

owner shi p".
In that very connection the learned Judge has also relied on
the fact that the bullock cart was brought fromthe bara of
Ram Adhi n Singh and the site plan prepared by S.H O showed
that there, were signs of fresh renoval of the bullock cart
from the bara. Now this again is not adm ssible evidence
because nothing shown on the plan unless deposed to by
witnesses is evidence against the appellants. It was so
held in Santa Singh v. State of Punjab (1) and Tori Singh v.
State of Utar Pradesh (2). There is another significant
fact in regard to this cart According to prosecution w tness
Babu Singh, the bullock which were vyoked in the cart
bel onged to Ram Adhi n Singh when he was asked to identify he
said one of themwas the same but the second one was not the
same which was yoked in the cart at the tine when the dead
body was being taken. It is an extraordinary circunstance
that the bull ocks which are alleged to have bel onged to Ram
Adhin Singh, and which were yoked to the cart carrying the
dead body, which all the tinme remained in police custody got
changed so that one of the bullocks is not the /5 sane.
Anot her circunstance which is equally significant is the
finding of the yoke of prosecution witness Tijiwa with the
cart. It is stated that Tijiwa met the appell ants when they
were driving the cart away fromthe village. At the time
Tijiwa was returning honme bringing his enployers  cart.
Tijiwa’s yoke was borrowed because the yoke of the cart
driven by the appellants got broken and Tijiwa's yoke was
found at the place where the cart was subsequently dis-
covered. What happened to the broken yoke is not shown, how
Tijiwa took his own cart back without the yoke to. the
village is not shown. This circum
(1) Al. 1956 S.C. 526.

(2) [1962] 3S.C. R
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stance does not seemto have received the attention of the
H gh Court which it deserved.
The appellants have vigorously pressed before wus another
argunent which deals with the First Information Report and
investigation by the police. According to the prosecution
the occurrence was at about 3-30 p.m and an information was
given at the police post at 3-45 p.m and according to the
evidence of the prosecution witness Raziuddin, the Head
Const abl e and two constabl es of the arned guard proceeded to
recover the dead body and foll ow the nmurderers by follow ng
the track of the cart. They left the police post of Kharela
at 3-45 p.m, and fromthere they went to the house of the
appel l ant Kali Charan and then they followed the track of
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the bullock cart. At a distance of four or five paces from
the place of occurrence they net Pancham Si ngh who does not
seemto be a witness; so what he stated to the constable is
not evidence. They then followed the track of the bullock
cart and found the dead body lying in the nullah about three
furlongs away fromthe abadi of village Jataura. The dead
body was headl ess. They left the two arned guards at the
pl ace and proceeding a little further they found the bull ock
cart with the two bullocks and there was no one near the
bul l ock cart. Head Constabl e Shivsewak Singh bad gone at 12
noon to Balatal for appearing as a witness. There are no
entries in the Police Duty Register at the Police Post as to
his return nor as to his going with Raziuddin and others
following the track of the cart.
Leaving the arnmed guard-at the place where the dead body was
found Head Constable Shivsewak Singh went to Jataura and
cal  ed Chowki dar Sunera.~ At about 10 or 11 in the night he
sent Chowki dar Sunera-to Thana Charkhari to give information
and it is stated that as a result of the
780
i nformation given by Chowkidar Sunera the Sub Inspector in-
charge of Charkhari Police Station cane to the place where
the dead body was found and he started the investigation on
the norning of July 29, 1957. He took the dead body into
possession, held the inquest report and took bl oodstained
earth and the cart into possession. There is no reason why
the Head Constable should have sent Sunera-to the police
station Charkhari  when the offence was conmitted in the
village in the jurisdiction of police station Miskara.
It is next stated that the Oficer-in-Charge of Miskara
Police Station, Sub-lInspector Basu Deo cane to village
Kharela at 11 p.m There is no entry inthe Register at the
Police Post showing his comng to the place of t he
occurrence. He has deposed that he went to the place of
occurrence and noticed that outside the house "’ Sone water
appeared to be lying and at places it appeared that the
ground had been washed with hand and water". How in the
m ddl e of a dark night he could have seen all that 'has’' been
explained and the appellants rightly challenge his very
coming to the village at that time. From these
circunstances the appellants subnit that there is a great
deal of doubt as to the time of the making —of the First
"Information Report and the tine and place of nurder. We
have these facts which cast a good deal of doubt as to the
authenticity of the report or the investigation by the
police of Miuskara into the all eged occurrence.
(1) if the information was given at the police post soon
after the occurrence, as is alleged, there is no reason._ why
the police should not have reached the place and prevented
the renoval of the dead body which was after all /being
carried on a bullock cart.
(2) It is not shown by the entries of the Duty Register
that the Head Constable returned fromBalatal at 4 O.d ock
and canme back to the village
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(Kharela) and then proceeded to followthe track of the
bul | ock cart in which the dead body was all eged to have been
carried.
(3) There is no reason why when the dead body was found
near the nullah at about 6-30 p.m the Head Constabl e shoul d
have sent the Chowkidar of Jataurs to Police Station
Charkhari to nmke a report at that place and why the
i nvestigation should have.been carried on by the police of
that police station and not by the police of Muskara Police
Station when the latter had cone to know of it about 6-30
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p.m that nurder had been commtted in their
jurisdiction.

(4) There is no reason why the Police Sub-Inspector
Kharela Police Post should go at 11 p.m and in a nost
casual manner to the place of occurrence, see water |ying at
the place and that in the hot mouth of July. Wy the next
day he did not take any earth fromthat place is also a very
significant question
(5) There is total absence of blood at the place of the
occurrence. It is stated that there was some blood on the
wal |l of chabutra of Kali Charan what was the extent and
nature of the blood is not shown. How far the chabutra was
fromthe exact place of nurder is not shown.

(6) There is no evidence at all that any earth was opened
wi th human bl ood.

(7) There is total absence of entries in the Duty Register.
Therefore the coming of Sub-lnspector Basu Deo is also
doubt f ul . There is no indication that there was any trai
of blood even for a short distance from the place of
occurrence.

(8) The —evidence in regard to the borrowing of the yoke
fromprosecution witness Tijiwa is highly suspicious in the
ci rcunst ances of this case.
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(9) Lastly we find that the approach of the |earned Judge
to the case is not in accordance with lawin that as to two
or three matters he has approached the question as if it is
for the defence to disprove certain facts. For instance the
failure of the defence to produce reliable evidence to
contradict eye wtnesses there failure to state that the
nmurder was not conmitted in the village ; there failure to
say as to whomthe cart belonged if it did not belong to
Dhar am Si ngh

Desai J., was of the opinion that no blood was found by
Raziuddin on the way fromthe abadi to the nullah 'and no
trail of blood could be expected because the bl eedi ng nust
have stopped before the cart left the abadi. On | what
evidence he found that bl eeding nust have stopped is not
cl ear. The |earned Judge al so relied upon the  fact that
Chowki dar Sumera made a report at the police station
Charkhari about certain facts which are nentioned there.
Sunera is not a wtness. Therefore what he stated cannot be
evidence in this case.

It appears that the |learned Judge also t ook i'nto
consideration the fact that the appell ants were  abscondi ng
and that they gave no explanation as to their abscondi ng but
they do pot seemto have been asked any questionin regard
to it. In regard to the witnesses Ram Nath, (Tijiwa and
Jur khan who saw t he dead body being carried in the cart, the
| earned Judge said that he found no reason to dishelieve
their testinony. At another place in the judgenent the
| ear ned Judge observed that when witnesses tal ked about the
neck of Rajaram Singh being out they must have been tutored
about it. In this view of the matter and taking other
material inprobabilities in the testinony of these w tnesses
whi ch the | earned Judge does not seemto have considered it
is difficult to place any reliance on their evidence.
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The whore case is full so many inconsistencies and
i nprobabilities and peculiarities that it nust be said that
the case has not been established against the appellants
beyond reasonable doubt. We are opinion that the High
Court’'s failure to consider the inportant circunstances
di scl osed by the evidence, and the error in wongly placing
onus on the accused has resulted in mscarriage of justice.
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The case therefore falls within the rule laid down in Pritam
Singh v. State (1) and calls for our interference.

In these circunstances the conviction of the appellants nust
be set aside and the appeal nust be allowed. The appellants
are acquited & nust be released forthwith unless required in
some ot her case.

RAGHUBAR DAYAL, J.-1 have bad the advantage of perusing the
j udgrment prepared by ny | earned brother Kapur, J.

| agree with the interpretation of s. 429, C. P.C

I am however, of opinion that the circunmstances urged for
the appellants do not justify interference with the verdict
of the H gh Court on questions of fact. They have all been
considered by Desai J., in formng his opinion. He has
relied on the statenents of the eye-wi tnesses.

It is argued for the appellants that the circunstances tend
to throw doubt on the correctness of the prosecution story
that the incident took place inside the village abadi and
that therefore the appellants’ conviction should be set
asi de.

The first circunstance is that the incident took place at
3.30 p. m, information about it reached the police outpost
four furlongs away at 3.45 p.m, the armed guard at the
out post then proceeded to the spot and yet it is said that
the

(1) [21950] S.C R /453.
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accused could renove the dead body fromthe spot prior to
the arrival of the arned guard. The getting of the bullock
cart and the Jloading of the  corpse would have taken
sufficient tine and the arrival of the armed guard could

have been within that tine. In this connection, it is to be
noticed that Babu Singh, P. W 1, an eye-witness, |left the
spot after the body had been renoved on the cart. It was he
who informed Shyam Lal about the incident. Thereafter,

Shyam Lal left for the police outpost.” Babu Singh states :
"After the cart left 1 rain to the house of
Raja Ram Singh. There we net Shyam Lal... |
told Shyam Lal all what | witnessed. He went
to the police outpost to nake a report and |
went hone. "
The first information report was lodged at the thana at
7.30 p.m It mentions the fact of the dead body being taken
away on the cart. In viewof this fact it is clear that the
arnmed guard could not have reached the spot in tine to
prevent the renoval of the corpse
Anot her fact against the circunstance urged is that the
incident did not take place at 3.30 p. m, which was really
the time when Babu Singh informed Shyam Lal' Shyam La
dictated in the first information report
"At about 3.30 p.m, Babu Singh... cane to ny house and
informed me as follows...". The incident therefore<nust have
started nuch earlier, say at about 3 O clock and the body
must have been renoved by about 3.25 p.m
The ot her circunmstance urged. is that no bl oodstained earth
was found at the spot and that therefore this throws doubt
on the incident having taken place at the spot alleged. It
is in the prosecution evidence that sone of the accused
washed t he
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ground where blood had fallen and plastered it. Accordi ng
to the Sub-Inspector, P. W 27, bloodstained earth was taken
i n possession fromthe door of the accused Kalicharan Singh
which really neans, fromthe front of his house. Siya Ram
P.W 26, stated that a few places in the Chabutra where
bl ood stains were detected were scraped and that the stains
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were on the walls of the Chabutra. The recovery list EX.
K-29 mentions :
"bl ood stained earth was scraped fromin front
of the house of Sri Kali Charan, son of Bhan
Si ngh, Thakur, ;and from the ' Chabutra
(platform, whereon there appeared to be sone
stains of blood."
Bl ood stained earth fromthe place where the dead body was
recovered was al so taken in possession. The two sanples of
earth so taken in possession were sent in different packets
to the Chemi cal Exanmi ner who found them stained with bl ood.
The Serol ogist could not determ ne the nature of the bl ood

due to disintegration. [In vie* of this evidence, it cannot
be said that no bl ood-stained earth was found at the all eged
spot.

Further, Raziuddin, P.W 17, who went with the armed guard

to the spot stated;
", MWhen at first | visited the house of Kal
Charan | had noted that in front of his house
there were indications of the washing of the
ground at places.” It appeared that sonebody
had renoved things fromthat place with hands
and legs by spreading water at different
pl aces. "

Thi s supports the statenent of the other wtnesses about the

washi ng and pl astering of the spot.

Sub- I nspect or Basudeo, P.W 27, stated that when he reached

the house of Kali Charn at about 11 p.m, he noticed that

outside it some water
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appeared to be lying and at places it appeared ‘that the
ground had been washed with hand and water. It is true that

the night was dark and he did not ~carry out the |oca
i nspection due to want of a suitable light. But these facts
can hardily affect his testinony. He could not @ have
m st aken the nature of the w tness and shoul d have been able
to distinguish whether it was fromwater or fromblood. The
wi tness of the ground is not to be doubted even t hough about
8 hours had el apsed since the washing took place.

Razi uddi n has deposed that there had been rain-fall two days
earlier. The incident had taken place on the 28th of July.
The ground could have been went from before and fresh
washing could have wetted it nore. In fact, the nore the
spilling of blood, the nore would have been the water used
to wash it away.

Anot her circunstance wurged is that no trail of blood was
noti ced between the village and the actual place where the

dead body was recovered, a distance of over six mles. The
corpse was laid on the planks of the cart. They got bl ood-
st ai ned. Any dropping of the blood fromthe cart ~on the
track woul d have depended on the extent of the flow of bl ood
and on the openings between the planks. It is not expected
that blood would have fallen in a continuous stream Sone
drops could have fallen down at pl aces. They could’ - be

easily pressed upon by the accused’ s feet, sone of whom
woul d have been wal ki ng behind the cart. The arned guard
and others who followed the cart in pursuit were nore.
concerned with the following of the marks left by the art
than wth noticing some mnute drops of blood which m ght
have fallen here and there on the track. Absence of bl ood
on the passage, therefore cannot discredit the prosecution
case.
787

Wen the cart was produced in Court, it had one of the
bul | ocks wused at the time when the corpse was rempoved and
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anot her bullock substituted for the other one. Much has
been nmde of this change in the other bull ock. The Sub-

I nspector has stated in his evidence.
" 1 had entrusted the recovered bullocks and
carts to the custody of Binda Lodhi of village
Kharedi. One bullock which is white in col our
could not be brought here as it is suffering
fromsnall-pox."
The questions put to the accused nmentioned the allegation
about the other bullock suffering from small-pox and in
their replies this fact was not denied. The police was not,
in charge of the cart and the bullock and explanation has
been given for not producing the other bullock in Court.
This circumstance too cannot therefore affect the correct-
ness of the prosecution case.
It has also been urged that the carts and bullocks found
near the dead body were not put up for identification by
Wi t nesses. Desai, J., has rightly observed that when
wi t nesses could recogni ze the cart and bull ocks there could
be no point in having the <cart and bullocks formally
identified before a Magistrate. Only such articles and
accused are put up for a test identification as are not-
known to the witnesses. Those known are never put up for
i dentification. The statements of the w tnesses who re-
cogni zed them are judged from other circunstances. Further
the evidence about the ownership of the cart was only by way
of corroborating the statenments of the prosecution
wi tnesses. Any cart which could be avail able to the accused
coul d be used for the purpose of transporting the dead body.
Tijwa, P. W 22, stated that Arjun Singh, accused, stopped
the cart about a mle fromthe village abadi when he was
returning hone fromhis
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fields and replaced the yoke of the cart wth that of
Tijwa’s as the former bad broken. It is wurged that the

absence of evidence with respect to what happened to the
broken yoke and how the cart of Tijwa reached the /vill age,
i mportant circunstances, had not been noticed by ‘the High
Court in its judgment. These circunstances cannot be said
to be inportant. |In fact, they were very renotely relevant
to test the veracity of Tijwa. Tijwa was not cross-exam ned
about it. He stated that the broken yoke was also taken
away in the cart of Arjun Singh. It should follow that
Tijwa's cart remmi ned on the passage till its owner  Mahadev
Brahmi n coul d have brought it back.

It may be nentioned that the recovery neno, Ex. K 22, did
not nention about the finding of the broken. yoke in the
cart. The broken yoke is said to have been tied with a
towel. It mght have been that the accused had renobved the
towel and thrown away the broken pieces. The police /party
had no know edge about the broken yoke when the “cart was
recovered and coul d not therefore have | ooked for the broken
parts. It may equally be that the broken yoke was used by
Tijwa. His cart had to go "a nuch smaller distance that the
cart which took the dead body to the nala. Wen the accused
started with the cart they expected the broken yoke to serve

the purpose of driving the cart to the nala and back. It
was just accident that they happened to neet Tijwa on the
way and borrowed his yoke. However, | consider these

matters very insignificant in assessing the correctness of
the prosecution case.

Anot her matter severely comented upon for the appellants is
the conduct of Sheo’ Sewak Singh, P. W 20, Head Constable,
Kharela Police OQutpost, and the Investigating Oficer,
Basudeo, P. W 27, mainly on account of the absence of
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entries in the duty register of the outpost about
789

Sheo Sewak Singh’'s return there at about 4p.m, and about

the Sub-Inspector’s visit to it at about 11 p.m, on 28th

July. The Sub-Ilnspector has stated
"It is not necessary to nake any arrival and
departure (entry) at police out-post Kharela,
when | visit that post in the record, of that
out post . "

The statenment is with reference to making an entry about his

arrival and departure. He further stated:
"I did not rmake any entry of ny activities in
the night between the 28th and 29th July 1957,
in the record of police out-post at Kharela
nor it was necessary to note themthere."
And agai n:
"Entries ~are made in the record at Kharela
out post -about the duties allotted to the staff
during duty hours."
Sheo Sewak Singh, P.W20, deposed:
"I do make entries in the records at the
pol i ce out-post Kharela about nmy arrival there
and al so about my departure from that post.
These ‘entries are made in the general diary by
way of allotnment of duty."
Sheo Nandan Singh, P.W19, Constable at that
out post, stated:
"This (Ex.K. 5) is not a general diary in which
cases  are registered and entered. It is a
regi ster in which duties that are allotted and
the Amad and Rawangi of the police staff are
not ed.
Wien the Sub-Ilnspector attached so Miskara
cones to the police out-post at Kharela
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he notes his arrival and departure in the
regi ster kept at police outpost Kharela. No

entry of his arrival and departure is nade in

the register in the night between the 28th and

29th of July 1957."
Police officers do wite their arrivals and departures .in
the general diary at the police station and nmay also be
doing so at the out-post duty registers, if Sheo Nandan
Singh’s statenent is to be preferred to the statenents  of
the Sub-Inspector and the Head Constable. - But -~ even  then
such entries are usually nmade when the arrival of an outside
police officer is in connection with some work at the out-
post. A casual visit on his way to another spot may not be
required to be noted. Simlarly, the return of a nmenber of
the police force at the out.post would be noted when he
finally returns to duty. His nmere return to his quarters at
the out,post may not be noted. Any way, any omssion to
make an entry the duty register at the out-post is not to
di scredit the entire prosecution evidence about the incident
and the course of the investigation
After the recovery of the dead body, Sunera, Chowkidar, was
sent to Police Station Charkhari, in whose jurisdiction the
dead body was found. He |odged a report there at 3 a.m,
and stated in it what had taken place earlier
Ram Autar Dixit, P.W14, the then second officer at Thana
Charkhari, went to the spot, took in possession the dead
body and the cart, prepared the inquest report and took
ot her necessary steps. Criticism is nade of Sunera’ s being
sent to Charkhari police station and of’ this Sub-Inspector
maki ng an investigation in connection with an offence said
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to have been commtted in the jurisdiction of police station
Muskara. The criticismis unjustified. The recovery of the
corpse had to be
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reported to the nearest police station and was properly made
at Charkhari Police Station in whose jurisdiction also the
dead body was found. It was the duty of the Sub-Inspector
to proceed to the spot to prepare the inquest report and to
take such other action as was necessary in the circunstances
with respect to the recovery of the various articles (s. 174
Cr. P.C.). He was not questioned about his bona fides or
about his jurisdiction to do what he stated to have done.
The fact that Sunera was sent to report the recovery of the
dead body to police station Charkhari can hardly lead to the
conclusion that this was done as no incident had taken place
in village Kharela as all eged by the prosecution
Lastly, grievance i's made of certain observations of Desai
J., generally tothe effect that the accused had not stated
sonet hing or -had not |ed evidence to rebut the prosecution

evi dence on certain points. It isurged that be therefore
wongly placed on the accused the  onus of proving the
def ence version negativing the prosecution version. | am of

opinion that he made references to this as a factor
supporting the conclusions hi) had already arrived at on the
consi deration of the evidence and circunstances. He did not
base his findings on such conduct of the accused. He based
hi s conclusion on nore solid grounds.  Sone of such observa-
tions are :
(1) ’'That the accused gave no explanation as to how the
bl ood cane to be on the wall of the Chabutra. The accused
were not, questioned about it and therefore their  om ssion
to explain it could not go agai nst them  However, the fact
that bl ood was found on the wall of the platformor in the
earth in front of Kali Charan’s house was proved from the
positive evidence on record.
792
(2) After Desai, J. had expressed his opinion about the
reliability of the eye-wi tnesses, he stated
"Kharela is a large village and if the mur der
did not take place inside the abadi and
at 3.30 p.m it would not have been difficult
for the appellants to produce rel i-abl e
evidence to contradict the eye-w tnesses, but

they did not produce any evidence .... None of
them said that Raja Ram Si ngh-was not nurdered
in the abadi and in day tinme. If he was not

murdered in the abadi and in day time they
nmust have heard when and where he was
murdered. Their statenments were not evidence
governed by the Evidence Act and they /could
say that what they bad heard."
I am of opinion that there is nothing wong in this
observati on when the incident is alleged to have taken place
in broad daylight in the village abadi and yet the accused
did not examine any witness to establish that no such
incident took place in the village. of course, a finding
that the incident did take place in the village as alleged
by the prosecution could not have been based on such
consideration alone and the finding to that effect has not
been so based.
(3) Sinmlarly, Desai, J., made reference to certain accused
not stating as to whomthe bullock.,-; .belonged and how
they were obtained by the police. A finding about the
ownership of the cart and bull ocks is based on the evidence
of Tijwa and ot her w tnesses and not on the omi ssion of the
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accused to state as to whomthey bel onged.
Desai, J., was certainly wong in using a note in the site

pl an when the subject matter of that note was not deposed to

by any witness in Court, but this error with respect to the

note that there were fresh marks of a cart in the cart

encl osure of Dharam Singh had no significant bearing on the
793

In connection with Sunera’s Report at Police Station

Charkhari, Desai, J., observed in his judgnent :

"Neither H C. Sheo Sewak nor P.C. Raziuddin
nor the armed guard had any interest in
concocting a fal se case agai nst the appellants
on their own., Therefore, when the information
was conveyed. through Sunera Chaukidar that
Kharela police had gone in search of the
nmur der er s, it nmust be accept ed t hat
informati on was received at the out-post at
about 3-45 p.m about the nurder in the Abad
and that the outpost police went at once in
search of the murderers. |In other words the
mur der nust-have been comritted in the Abad
and in day tinme-as deposed by the prosecution
Wi t nesses. "

Earlier, Desai J., had said what Sunera had informed at the
Police Station. He said:
"Sunera reached the police station at 3 a.m,
net | the second officerand i nformed him that
constables of police circle Muskara went to
his house in Jataura and told him that Raja
Ram Singh was nmurdered, in Kharela, that the
nmur derers carried away his corpse in a
bul | ock-cart and they and. the head-constabl e
of the out-post followed them that t he
nmurderers ran away after throwi ng the corpse
into the nala of Jataura, that the head of the
corpse was mssing but the bullock cart had
been recovered and that he was sent to convey
the information at the police station."
I do Dot consider the evidence about Sunera’s naking the
report and stating certain things there to be inadnissible
in evidence. These are matters of record. Wat he dictated
cannot be considered to be substantive evidence of the facts
stated, when
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Sunera was not exami ned as a witness to prove them  But
what he actually dictated and the tinme when he dictated are
facts which 'have been duly proved. They can be
considered to determine the probability of what the direct
evi dence tended to establish. This is what Desai J., did

when he used these facts of his naking the report and naking
certain statements in considering that they tend to- support
the prosecution version. It may be noted that 'he had
earlier considered at length the suggestion that the entire
prosecution case was concocted by the police and the
villagers and bad given his reasons for repelling the
suggesti on.

Desai J., was in error to refer to the absconding of the
accused as a circunstance agai nst themas that had not been
put to them when exam ned under s. 342, C. P. C. But as it
did not basically affect the finding with respect to the
correctness of the prosecution case, that would not justify
interference with the findings of fact.

I would therefore dismss this appeal

By COURT. In View of the opinion of the majority, the
appeal is allowed. The appellants are acquitted and rnust be
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rel eased forthwith unless required in sone other case.
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