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ACT:
Arbitration--Arbitration clause “in contract--Dispute
whet her arises out of contract--Test for determning.

HEADNCTE
There was a di spute between the appell ant and respondent
regardi ng the supply of tinber. ~In pursuance of the clause

in the contract which provided that in the event  of any
guestion or dispute arising under the. contract or in
connection with the contract it . should be referred to
arbitration, the dispute was so referred. One of the itemns
in dispute was a 'claimby the respondent that there was an
excess supply of tinber to cover wup  possible rejection
whi ch shoul d be returned by the appellant with conpensation
for deterioration, or that paynment should be nade for it at
the market value. The appellant contended that the terns of
the contract did not require the respondent to tender for
i nspection an,of quantity in excess of the contracted
gquantity, that the claimwas in detinue relating to an
involuntary bailnment and not in relation to anything done in
the performance, inplenmentation or execution of the
contract; and therefore., it was not a dispute arising out
of the contract or in connection with the contract:

On the question whether the arbitrators had jurisdiction
to adj udi cate upon the claim

HELD: The test for determing the question is whether
recourse to the contract, by which both the parties are
hound, was necessary for the purpose of deternining
whet her the claimof the respondent was justified or
otherwise. Since it was necessary to have recourse to
the terns of the, contract for the purpose of deciding the
matter in dispute, the matter was within the scope of the
arbitration clause and the arbitrators had jurisdiction to
decide it.
Ruby General |Insurance Co. Ltd. v. Peary Lal Kurrar
[1952] 5.C.R 501, foll owed.
Piercy v. Young, 14 Ch.D. 200 and Turnock v. Sartoris 43
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Ch. D. 150, expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 549 of
1966.

Appeal by special |eave fromthe order dated Cctober 23
1964 of the Punjab High Court, G rcuit Bench at Delhi in
G vil Revision No. 438-D of 1964.

V. A. Seyid Muhammad and S.P. Nayar, for the appellant.
S.V. Gupte and A K Nag, for respondents Nos. 1 and 2.
A. G Ratnaparkhi, for respondent No. 5.
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The Judgnent of the Court was delivered by
Ramaswam , J.This appeal is  brought by Speci al | eave

against the judgment of the Punjab H gh Court in GCivi
Revi si on No. 438-D of 1964 by which the revision petition of
the appellant” against the order of Shri D R Khanna,
Subordi nate Judge, 1lst O ass, Del hi dated 20th April, 1964
in Suit No. 128 of 1'963 was dismissed in limne. Suit No.
128 of 1963 was an application by the Union of India under
sections 5, 12(2),31(3), 32 and 33 of the Arbitration Act,
1940 for obtaining a declaration that the reference of the
claim of the respondent firmin respect of excess quantity
of timber alleged to have been delivered and certain other
matters was not covered by the arbitration agreenment and for
| eave to revoke the authority of the Arbitrators and Unpire.
The petition was rejected by the Subordinate Judge by his
order dated 20th April, 1964.

By a savi ngram dated 21st Decenber, 1953 the Union of
India (hereinafter called the appellant) entered into a
contract of purchase of '1,01, 750 cubic feet of teak |ogs at
Rs. 9/12/- Vet c.ft. to be delivered F.O R Halisahaar and
Lil | ooah, both in Wst Bengal near Calcutta. The consignee
was the District Controller of Stores, Eastern Railway. The
formal acceptance of tender confirm ng the savingram and
containing the other terns of the contract was Jissued on
13th January, 1954, Besi des the quantity of teak 1ogs
originally contracted to be supplied, the respondent firm
subsequently supplied a quantity of 1676.95 c.ft. Bur.ma
teak squares at the sanme rate and the contract was
accordi ngly anmended on 13th Decenber, 1957. It was provided
in clause 17(c) of the acceptance of tender that the
respondent firmwas to offer the tinber for inspection at
its own premises at Halisahaar and Lillooah. Al though the
del i very time was extended fromtine to tine, ~upto 26th
January, 1958. the respondent firmsupplied only 77,21/.89
cubic feet of tinber and the contract in respect of the
unsupplied quantity was cancelled on 20th june, 1958 and
that the supplied quantity was repurchased by Governnent
fromthird party at a loss of Rs. 1,54,541.36 on 23rd | July,
1958. Including this itemthe appellant made a claim of
Rs. 3,50.085.99 agai nst the respondent firmout of which it
recouped Rs. 1,79.366 fromthe suns due to the respondent
firmleaving a balance of Rs.1.70,719.99. The «contract in
guestion is governed by the arbitration agreenment contained
in clause 21 of the formWS.B. 133 which states as follows

"Arbitration:
In the event of any question or dispute
arising under these conditions or any
speci al condi tions of contract or in-

connection wth this contract (except as to
any matters the decision of which is specially
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by these conditions) the same shall be
referred to the award of an arbitrator to be
nom nated by the Purchaser and an arbitrator
to be nom nated by the Contractor, or in case
of the said arbitrators not agreeing then to
the award of an Unpire to be ,appointed by the
arbitrators in witing before proceeding on
t he reference and’ the decision of t he
arbitrators, or in the "event of their not
agreeing, of the Unpire appointed by them
shal | be final and conclusive and t he
provisions ~ of the Indian Arbitration Act,
1940, and of the Rules thereunder and any

Statutory nodification thereof shall’ be
deened to apply to and be incorporated in this
contract.

Upon every and any such reference, the
assessnment of ~the costs incidental to the
reference and award respectively shah be in
the discretionof the arbitrators or in the
event of their not agreeing of the Unpire
appoi nted by them™

In pursuance of the arbitration .clause the r espondent
firmappointed one M. T.R Sharna as its arbitrator and the
appel l ant appointed M. R R Desai, Deputy -Legal Adviser,
Mnistry of Law, Government of Indiaas its nom nee. M.
P.S. Bindra, a retired District Judge was appointed as the
Umire by order of the Sub-Judge dated 2-8-1961. Both the
parties filed their respective cl ains before the
arbitrators. The respondent firmclaimed a sum of Rs.
73,50, 000 while the appellant contended that the respondent
commtted breach of the contract” by ~not supplying the
stipulated quantity of tinber under the contract and as
such claimed damages to the extent of Rs. 3,00, 000. The
case of the respondent firmwas that in order to cover up
possible rejection, a quantity of tinber much in excess of
the contracted quantity was despatched to the consi gnees and
the excess quantity measuring 3,400 tons i.e. 1,70,000 cubic
feet was still lying with the Lillooah consignnee-and 1,500
tons i.e. 75,000 cubic feet with the Halisahaar consignee
and had not been returned despite repeated requests. The
respondent firmclaimed return of this quantity of tinber
and conpensation  for its deteri oration. It was
alternatively contended that in case the Governnent failed
to return the whole or part of the excess tinmber, then
payment for that quantity at the market rate shoul d be made.
The appellant in its reply denied the allegation relating to
the delivery and retention of excess quantity. It was
specifically denied that 4,900 tons or any quantity was due
to be returned to the respondent firm or that it was
entitled to recover Rs. 73,50,000 or any anmount as clai ned.
It was contended that in terms of the contract the
respondent firmwas to offer inspection of the store at its
own prenmises 'at Lillooah and Hal i sahaar but instead doing
so, the respondent firmstarted to despatch the logs to the
DCO s Lill ooah and Hal i sahaar to be

227
i nspected at the consignees’ prem ses. This was done for
its own convenience and at its own risk. The inspected

stores were retained by the consignee while the rejected
stores were to be renoved by the respondent firm from the
consi gnee’s premises at their own expense. It was
submitted that the dispute raised by the respondent firm was
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out side the scope of the arbitration agreenment and that the

arbitrators
Af t er

t he

July,

had no jurisdiction to entertain such a claim
hearing the parties, the Subordinate Judge rejected
application of the appellant by his order dated 20th

is necessary at this stage to quote the relevant

cl auses of the contract. Clause 13 ( 1 ) provides:

228

"I nspection and Rejection: Facilities

for Test and Exam nation:---The Contractor
shall afford at his own expense the |Inspector
al | reasonabl e accommpdation and facilities

for satisfying hinself that the stores are
bei ng or have been manufactured in accordance
with the particulars and for this purpose the
I nspector shall have full and free access at
any time during the contract to the
Contractor’s wor k and may require t he
Contractor to nake arrangenents for anything
to be inspected at his premises or at any
ot her place and the Contractor shall reserve a
simlar right as regards any sub-contract he
may make.

The Contractor shall pay all costs connected
with ‘such tests and provide, wthout extra
charge, ~all materials, tools, |abour and
assistance of every kind which the |nspector
may | consider necessary for any test and
examinati on other than special or independent
tests which he shall require to be made on the

contractor’s prem'ses, and shall pay all the
costs att endant t hereon, fai ling t hese
facilities (in regard towhichthe inspector
will be the sole judge) at his own prenises

for making the tests, the Contractor | shal
bear the cost of Carrying out such tests
el sewhere”.

Clause 13(4) reads as follows :--
"I nspection and rejection: The whole /of a
consi gnnent nmay be rej ected, if, on
i nspection, a portion upto 4 per cent of the
consignnent (at the sole discretion of the
I nspector) is found” to be unsatisfactory.”

Cl ause 13(5) states:

"Rejection: |If any stores are rejected  as
aforesaid then, wthout prejudice to t he
f or egoi ng provi si ons, t he Secretary,
Department of Supply shall be at JIliberty to

(a) allow the contractor to resubnit stores in
repl acenent of those rejected within a tine
specified by the Secretary, Departnent of
Supply, the contractor bearing the cost of
freight in such replacenent wthout being
entitled to any extra paynent, or

(b) buy the quantity of the stores rejected or
others of a simlar nature el sewhere at the
risk and cost of the contractor wi t hout
affecting the contractor’s liability as
regards supply of any further consignment due
under the contract, or

(c) terminate the contract and recover from
the con- tractor the loss the purchaser
t hereby incurs".

On behal f of the appellant Dr. Seyid Mhanmad presented
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the argunment that the dispute regarding the respondent’s
claimin respect of the excess quantity of timber neasuring
4,900 tons said to have been tendered but not inspected was
not a dispute ’'arising under the contract" Or "in
connection with the contract’ and hence the arbitrators had
no jurisdiction to adjudicate upon that claim It was stated
that the terns of contract did not require the respondent
firmto tender for inspection any quantity in excess of the
contracted quantity of tinber and the alleged placing of
unlimted stocks of tinber at the di sposal of t he
CGovernment officials far in excess of the quantity ordered
was beyond the scope of the contract. It was argued t hat
the claim should be treated as a claim relating to a
transaction of involuntary bail nent and not to anythi ng done
in the performance. _inplenentation or execution of the
contract. It was said that the claimfor return of these
goods and danmaeges for deterioration or in the alternative
for their market value was a claimin detinue and the
di spute was not hence a dispute "arising out of the
contract™ _or ’'in connection with the contract’ but was a
di spute relating, to a tort of wongful detention. W do
not think that there is any justification for the argunent
put forward on behal f of the appellant. In our opinion. the
cl aim made by the respondent firmwas a claimarising out of
the contract. The test for determning the question is
whet her recourse to the contract by which both the parties
are bound is necessary for the purpose of deternining
whet her the claimof the respondent firmiS justified or
otherwise. |If it is necessary to take recourse to the terms
of the contract for the purpose of deciding the matter in
di spute. it nust be held that the matter is within the scope
of the arbitration clause and the arbitrators have
jurisdiction to decide this case. In Herman & lint. wv.
Darwins Ltd. (1) the law on the point is very clearly 'stated
in the foll owi ng passage:
(1) [1942] A.C. 356 at 365.
229
"An arbitration clause is a witten
submi ssion agreed to by the parties to the
contract, and, |ike other witten subm ssions
to arbitration, nust be construed according to
its | anguage and in the light of t he
circunstances in which it is nade. if the
di spute is whether the contract whi ch contains
the clause has ever been entered into at all
that issue cannot go to arbitration under the
clause, for the party who denies that he has
ever entered into the contract (is thereby
denying that he has ever joined in the
submi ssi on. Simlarly, if one party "to the
al | eged contract is contending that it is
void ab initio (because, for exanmple, the

maki ng of such a contract is illegal), the
arbitration clause cannot operate, for on this
view the clause itself also is void. But, _in

a situation where the parties are at one in
asserting that they entered into a binding
contract, but a difference has arisen between
them whether there has been a breach by one
side or the other, or whether circunstances
have , ari sen which have di scharged one or both
parties from further per f or mance, such
di fferences should be regarded as differences
which have arisen 'in respect oF or "wth
regard to", or "under" the contract, and an
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arbitration cl ause which uses these, or
simlar expressions should be construed
accordi ngl y".
In Stebbing v. Liverpool & London and d obe |Insurance
Conpany Ltd. (1) the policy of insurance contained a clause
referring to the decision of an arbitrator "all differences
arising out of this policy". It also contained a recita
that the assured had nade a proposal and declaration as the
"basis of the contract, and a clause to the effect that
conpliance with the conditions indorsed upon the policy
shoul d be a condition precedent to any liability on the part
of the insurers. One of the conditions provided that if any
fal se declaration should be made. e or used in support of a
claimall benefit under the policy should be forfeited. In
answer to a claimby the assured, the insurers alleged that
statenments in the proposal and declaration were false. Wen
the matter cane before tire arbitrator, the assur ed
objected ‘that this was not a difference in the arbitration
and that the arbitrator had no power to determ ne whether
the answers were true or not, or to determne any matters
which called in questionthe validity of the policy. In
holding that the arbitrator had jurisdiction to decide the
matter, Viscount Reading, C'J. observed:
"If the conmpany were seeking to avoid the
contract in the true sense they would have to
rely wupon sone matter outside the, contract,
such as a misrepresentation
(1) [1917] 2 K. B. 433.
230
of some material fact, inducing the contract,
of which force and effect are not declared by
t he contract itself. In that case the
materiality of the fact and its effect in
i nduci ng the contract would have to be tried.
In the present case the conpany are claimng
the benefit of. a clause in the contract @ when
they say that the parties have agreed that the
statenents in question are material ‘and that
they induced the contract. If they succeed in

escaping liability that is by reason of one
of the clauses in the policy. In-resisting
the claimthey are not avoiding the policy but
rel ying on its terns. In ny opi ni on

therefore, the question whether or not the
statement is true is a question arising out of
the policy".
The principle has been reiterated by this Court in Ruby
General Insurance Co'. Ltd. v. Pearey Lal Kumar & Anr.(1).
In that case the appellant conpany insured a car. belonging
to respondent No. 1 and issued the policy which contained,
inter alia, the following terns : -
"All differences arising out of this
policy shall be referred to the decision of an

arbitrator to be appoi nt ed by the
parties .... |If the conpany shall disclaim
liability to the insured for any claim
hereunder and such claim shall not wthin

twel ve calendar nonths fromthe date of such
di scl ai nrer have been referred to arbitration
then the claimshall have been deened to have
been abandoned and shall not be recoverabl e".
The car was | ost and conpany through its Branch Manager dis-
claimed liability on three different dates. The insured did
not take any action in regard to the appointnent of an
arbitrator until nore than twelve nonths after the |ast
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di scl ai ner by the conpany. The case of the conmpany was that
the insured nust be deened to have abandoned his claim by
virtue of the contract of insurance policy while the
respondent averted that there was never any valid disclainer
by the conpany of its liability as the Branch Manager had no
authority to disclaimthe liability and it could have been
disclained only by the resolution of the conpany. The
conpany nmade an application under s. 33 of the Indian
Arbitration Act praying for a declaration that the reference
to arbitration was illegal and the award if nmade by the
arbitrator would not bind the conmpany. It was contended on
its behalf that the arbitration clause had ceased to be
operative and the question as to the existence and validity
of the arbitration agreenent was triable by the court wunder
s. 33 of the Arbitration Act .and not by the arbitrator. The
argunent was rejected by this Court. It was held that the
poi nt on which the parties were in dispute was a difference
(1) [1952] 3.C. R 501.

231

arising out-of the policy, because recourse to the contract
by which boththe parties were bound was necessary for the
purpose of determining the matter in dispute between them
As there was no contention raised by either of the parties
that there was no contract entered into at all or that it
was void ab initio/thearbitrator had jurisdiction to decide
the matter referred to him |In our opinion, the principle
applies to the present case and it follows that the dispute
between the parties falls wthin the scope of t he
arbitration cl ause.

On behal f of the appellant reliance was *placed upon the
deci sion of Court of Appeal in Percy v. Young(l) in which it
was held that the clause "that any differences or  disputes
that nmay arise between the partners shah be settled ' by an
arbitrator" does not include a dispute whet her t he
partnership has been term nated, or whether certain shares
have been paid on account to the partnership or 'to one
partner alone. In our opinion, the principle does not apply
in the present case where the question presented for
determination is quite different. Counsel for the appellant
also referred to Turnock v. Sartoris(2). In that case the
| essor was under a covenant to supply his lessee wth a
specific gquantity of water. The | ease cont ai ned a
conprehensive arbitration clause. Dispute having arisen as
to the supply of water, an agreenent was subsequently
entered into, binding the lessor to take certain steps to
secure the supply and varying the rights of the parties in
respect of the supply. The |essee brought ~an action
alleging that the steps agreed upon had not been taken and
that he had not been fully supplied with water " and -asking
for an action of the .danages to be taken. The |essor noved
to have the action stayed. lit was held that the" disputed
matters arose partly under the agreement and were outside
the arbitration clause in the | ease and that even if all the
matters for which damages were <clainmed could be brought
within the arbitration clause it would not be proper to
refer them to an arbitration who would not have the
authority to construe the agreenment to determne its effect
upon the lease. It is manifest that the decision has no
bearing upon the question p.resented for determnation in
the present case.

For the reasons. already expressed, we hold that the
claim of the respondent firmwas within the scope of the
arbitration clause and the application nade by the appell ant
in Suit No. 128 of 1963 was. rightly dismissed by the
Subordi nate Judge. Accordingly, the appeal fails and is
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di sm ssed with costs.

V.P.S. Appeal dism ssed.
(1) 14 oh. D. 200.

(2) 43 Cn. D. 150.
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