http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 7
PETI TI ONER
BHOPAL SUGAR | NDUSTRI ES LTD.
Vs.
RESPONDENT:

STATE OF MADHYA PRADESH & CORS
DATE OF JUDGVENTO5/12/1978

BENCH

SHI NGAL, P.N
BENCH

SHI NGAL, P. N
DESAI, D. A

Cl TATI ON:
1979 AIR 537 1979 SCR (2) 605
1979 SCC' (3) 792

Cl TATOR | NFO :

F 1979 SC1972 (5)

ACT:

Madhya Pradesh Sugarcane (Regulation of Supply and
Purchase) Act, 1958, s. 23 and s. 23(1), constitutionality,
"an area", whether synonynmous to "local area" in Entry 52,
List Il of the Seventh Schedule, ~Constitution of India-s.
(2) and Rule 60, MP.S. (Regul ation of Supply and Purchase)
Rul es, 1959, whether require formal assessnent order prior
to collection of cess.

Sugar cane cess (Vvalidation) Act , 1961,
Constitutionality, whether purports to Validate Invalid
State Statutes.

HEADNOTE:

The appel | ant conpany cultivates sugar cane and
manuf actures sugar in its factory, by crushing the sugar
cultivated by it and purchased fromother cultivators. The
State Government enacted the MP. Sugarcane (R S.P.) Act,
1958 which cane into force on July 1, 1959. The State
Governnment issued a notification wunder s. 23 of “the Act
i mposing a cess of 12 paise per maund on the entry of
sugarcane during a crushing season in the area conprised
within "such of the factories in which the total quantity of
cane entering for consunption, use or sale to the factory
during such season exceeded 10 | akh maunds." The H gh Court,
ona wit application by the appellants, declared the
notification illegal as the inposition of the levy was with
reference to particular prem ses. The Parlianment thereupon
enacted the Sugarcane Cess (Validation) Act, 1961. Section 3
of the Validation Act was taken to validate the inposition
and collection of the <cess under the State Act. In April,
1964, the appel l ant received an intimation from the
Additional Collector stating that a sumof Rs. 5,49, 262.92
was due fromit as cess for the period 1959-60 to Decenber
25, 1961, and asking for a bank guarantee for paynent of the
bal ance. The appellant replied that the amunt of cess
wor ked out only to Rs. 5,44,835.69 and the Coll ector had not
assessed the cess in accordance with the rules. |Its
objection was ignored and a demand notice was served on it
under s.146 of the MP. Land Revenue Code, 1959, for Rs.
5,49, 262.92. The appellant filed a wit petition challenging
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the constitutionality of the Validation Act under which the
Col l ector had denmanded the cess. The High Court upheld the
i mposition of cess but reduced it to Rs. 5,44, 835.69.

It was contended that s. 23 of the State Act was not
ultra vires the Constitution, as the expression "an area" in
s. 23(1) neans "a local area” within the meaning of Entry 52
of List II, 7th Schedule of the Constitution, and the
Parlianment could not, therefore, enact an Act validating a
valid Act. It was further contended that when a | aw provides
for the assessment of a cess or tax, it is required to be
done by a specific order to that effect, but it was not made
in this case

Di sm ssing the appeal, the Court,

606
N

HELD: 1. Section 23 of the State Act was ultra vires
the Constitution, and~ cannot be upheld on such a
construction of the words "an area"” in s. (1) as to restrict
it to nean a "local area". The proper nmeaning to be attached
to the words "local area" in Entry 52, List Il of the
Seventh Schedule of the Constitution; (when the areais a
part of the State inposing the law) is an area adm ni stered
by a local body like a Mnicipality, a district board, a
| ocal board, a union board, a panchayat or the like. The
prem ses of a factory are therefore not a "local area"
falling within Entry 52 of the State List, and there is no
other Entry in the State List or the Concurrent List in
which the Act could fall, [608 E-H]

D amond Sugar Mlls Ltd. and Anr. v. State of UP. &
Anr. [1961] 3 SCR 242 and Jaora Sugar MlIlls (P) Ltd. v.
State of MP. and Os., [1966] 1 SCR 523; foll owed.

2. What the Parlianment had done by enacting s. 3 of the
Validation Act, was not to validate the invalid State
statute, but to nake a law concerning the cess covered by
the said statute and to provide that the said | aw shall come
into operation retrospectively. By virtue of s. '3, the
command under which the cess would be deemed to have been
recovered, would be the conmand of the Parlianent, because
the rel evant sections, notifications, orders and rules had
been adopted by the Parlianentary Statute itself.[609 B-C(|

3. The State Act and the Rules do not require that the
Col l ector shall nmke a formal order of assessnent, and then
coll ect the cess. The purpose of an assessnment is to conpute
the anbunt of the cess payable by the person concerned.
"Assess" is a conprehensive word and in a taxing statute it
often means the conmputation of the incone of the assessee,
the determ nation of tax payable by him and the procedure
for collecting or recovering the tax. In a case where there
is a dispute about the identity of the assessee, the order
of assessnment serves the purpose of establishing that
identity and naming the person from whomthe tax-is to be
recovered. The responsibility of the Collector for purposes
of assessing and collecting the tax wunder s. 60 of the
Rules, is to see that the full ambunt of the cess has been
credited to the treasury by the occupier of the factory. If
he finds that this is not so, it is his duty to call upon
the occupier by a witten notice to deposit the anmount due
fromhim within the period specified in the notice. [611E-
H, 612A]

JUDGVENT:
ClVIL APPELLATE JURISDICTION: G vil Appeal No.1293 of
1969.
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Appeal from the Judgnent and Oder dated the 25th
April, 1968 of the Madhya Pradesh Hgh Court in M sc.
Petition No. 404/ 64.

S.T. Desai, J.B. Dadachanji K. J.John, Ms. A K Varm
for the Appell ant.

S. K Ganbhir for Respondents 1, 2 and 4.

E. C. Agarwal a and R N. Sachthey for Respondent No. 3.
607

The Judgnent of the Court was delivered by

SHI NGHAL J. This appeal by a certificate issued by the
Madhya Pradesh High Court is directed against its judgnent
dated April 25, 1968.

The appellant is a  conpany which cultivates sugarcane
and manufactures sugar in its factory in Sehore, Madhya
Pradesh, by «crushing the sugarcane cultivated by it and
purchased from other  cultivators. The State Legislature
enacted the Madhya Pradesh Sugarcane (Regul ation of Supply
and Purchase) Act, 1958, hereinafter referred to as the
State Act, which cane into force on July 1, 1959. The State
Gover nment i'ssued a notification on Novenmber 28, 1959, which
appeared in the State Gazette dated Decenber 4, 1959, under
section 23 of the State Act inposing a cess of 12 paise per
maund on the entry of sugarcane during a crushing season in
the area conprised within "such of the factories in which
the total quantity of ‘cane entering for consunption, use or
sale to the factory during such season exceeded 10 | akh
maunds". The appellants challenged the wvalidity of the
i mposition, and the High Court, on ~August 31, 1961, held
that the notification was illegal as the inposition of the
levy was wth reference to particular premses. A simlar
view was taken in regard to the Acts in sone other States
and Parlianent t hereupon enacted the Sugarcane Cess
(Validation) Act, 1961, hereinafter referred to as the
Validation Act, which cane into force on Decenber 26, 1961
Section 3 of the Validation Act was taken to validate the
i mposition and collection of the cess under the State Act.
The Manager of the appellant conpany received an intimation
fromthe Additional Collector of Sehore dated April 13/15,
1964, stating that a sumof Rs. 5,49, 262.92 was due fromit
on account of cess for the period "1959-60 to Decemnber 25,
1961" and asking for a bank guarantee for paynent of the
bal ance. The appellant wote back sayi ng that the anount of
the cane cess worked out to Rs. 5,44,835.69 and not Rs:
5,49, 262.92, and that as the collector had not assessed the
amount of the cess in accordance with the rules, it was not
payable by the appellant. As the Collector ignored the
objection of the appellant, a denand notice was served upon
it under section 146 of the Madhya Pradesh Land Revenue Code
1959, asking it to deposit Rs. 5,49,6262.92 by  August 1
1964. Once again the appellant denied its liability, but as
that was not acceptable to the Collector, the “appell ant
filed a wit petition in the H gh Court stating that the
Col l ector’s demand on account of the cess was illegal as the
Val idation Act was ultra-vires the Constitution.

The State of Madhya Pradesh traversed the claimin the
wit petition. The High Court upheld the inposition of the
cess but reduced
608
it to Rs. 5,44,835.69, by its inpugned judgnment dated My
25, 1968, and that is why the Conpany has come up in appea
to this Court.

It has been argued by M. Desai on behalf of the
appel l ant that section 23 of the State Act was not ultra-
vires the Constitution and there could be no question of
validating a valid Act. According to him the State Act fel
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within the scope of Entry 52 of List |l of the Seventh
Schedul e of the Constitution and was valid, and Parliament
could not legislate in respect of that occupied field and
pass the Validation Act. These argunents have been based on
the main contention that the expression "an area" in Sub-
section (1) of section 23 of the State Act really nmeans "a
| ocal area" within the neaning of the aforesaid Entry 52 and
no ot her area.
Sub-section (1) of section 23 of the State Act reads as
foll ows, -
"23. Levy of cess on cane.- (1) The State

CGovernment may, by notification, inpose a cess not
exceeding 25 paise a nmaund, on the entry of cane into
an area, speci fied in such notification, for

consunption, use or sale therein",
There are two provisos to the sub-section, but they are not
rel evant for the purpose of the controversy before us. It
woul d appear from sub-section that it permts the State
Government to-inpose the cess on the entry of sugarcane into
any area ' that nmay be specified inits notification, and
there is nothing in it to confine the inposition to a "loca
area". As has been held by this Court in D anmond Sugar MIIls
Ltd and Another v. State of Uttar Pradesh and Another when a
simlar point arose for consi deration with the UP
Sugarcane Cess Act, 1956, the proper neaning to be attached
to the words "local area" in Entry 52 List Il of the Seventh
Schedul e of the Constitution, (when'the area is a part of
the State inposing the law) is an area adninistered by a
local body Ilike a nunicipality, a district board, a |oca
board, a union board, a panchayat or the like". It has been
clearly laid down that the premses of a factory are
therefore not a "local area". This court accordingly struck
down section 3 of the U P. Act enpowering the Governor to
i mpose a cess on the entry of sugarcane into the prenises of
the factory on the ground that it did not fall within Entry
52 of the State List and there was no other Entry in the
State List or the Concurrent List in which the Act could
fall. It is therefore futile for the appellant to contend
that section 23 of the State Act was not ultra-vires the
Constitution or that it can be upheld on such-a construction
of the words "an area" in section 23 as to restrict it to
mean a "l ocal area".
609

The decision in Dianmond Sugar MIls case cane up for
consideration in this Court in Jaora Sugar MIls(P) Ltd. v.
State of Madhya Pradesh and others with a specific reference
to the provisions of the State Act, and it was once again
held, following that decision, that the inposition of the
cess was outside the |legislative competence of the State.
Wil e exam ning that aspect of the controversy, this Court
made it clear that what Parlianent had done by enacting
section 3 of the Validation Act was not to validate the
invalid State Statutes, but to make a |law concerning the
cess covered by the said Statutes and to provide that the
said law shall conme into operation retrospectively. This
Court clarified that by virtue of section 3 of the
Validation Act, the command under which the cess would be
deened to have been recovered would be the comrand of the
Parliament, because the relevant sections, notification,
orders, and rules had been adopted by the Parlianentary
Statute itself.

It will thus appear that the argunment of M. Desai to
the contrary is of no consequence.

The other argument of M. Desai that the wit of
mandanus issued by the H gh Court on August 31, 1961
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guashing the notification dated Novenber 28, 1959, could not
be made, and was not in fact nmade, ineffective by the
Validation Act, is also of no consequence. Section 3 of the

Validation Act nakes this quite clear for it provides as
foll ows. -

"3. Validation of inposition and collection of
cesses under State Acts.-Notw thstanding any judgment,
decree or order of any Court, all cesses inposed,
assessed or collected or purporting to have been
i nposed, assessed or collected under any State Act
before the comencenent of this Act shall be deened to
have been validly inposed, assessed or <collected in
accordance with law, as if the provisions of the State
Acts and of all notifications, orders and rules issued
or nmade thereunder, in so far as such provisions relate
to the inposition, assessnent, collection of such cess
had been included in and formed part of this section
and this section had beenin force at all materia
times when such cess was i nposed, assessed or
col l'ected; and accordi ngl y-

610

(a) no suit or ot her proceedings shall be
mai ntained or continued in any Court for the refund of
any cess paid under any State Act;

(b) no Court shall enforce a decree or order
directing the refund of any cess paid under any State
Act; and

(c) any 'cess inposed or assessed under any State
Act before the comencenent- of this Act but not
col l ected before . such conmencenment nmay be  recovered
(after assessnent of the cess where necessary) in the
manner provi ded under that Act.

(2) For the renoval of ~doubts it is  hereby
declared that nothing in sub-section (1) shall be
construed as preventing any person-

(a) from questioning Jin accordance wth the
provisions of any State Act and rul es nade thereunder
the assessnent of any cess for any period; or

(b) from claimng refund of any cess paid by him
in excess of the amunt due fromhi munder any State
Act and the rul es made thereunder.”

The section thus specifically validates the notification in
guestion in regard, inter alia, to the inposition ~of the
cess. The mandanmus which was issued by the Hi gh Court on
August 31, 1961, could not therefore avail the appellant
thereafter.

It has lastly been argued by M. Desai that when a | aw
provides for the assessment of a cess or tax, it is
necessary that it should be done by a specific order to'that
effect, and that an order of assessment cannot be presuned
when it has not really been made. It has therefore been
argued that as an order of assessnent was not nade in the
present case, it could not be presumed or deened to have
been nade sinply because a demand was rai sed for the purpose
of affecting the recovery of the cess fromthe apellant.

The charging provision for the levy of the cess is to
be found in section 23 of the State Act, to which we shal
continue to refer for the sake of conveni ence even after the
passing of the Validation Act. Sub-section (2) of that
section provides that the State Governnent shall nake rules
specifying the authority enpowered to assess and collect the
cess and the manner in which it shall be collected. The
Madhya Pradesh Covernment accordingly nade the Madhya
Pradesh Sugarcane (Regul ation of Supply and Purchase) Rules,
1959, hereinafter referred to as the Rules which were al so
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"val i dated" by Section 3 of the Validation Act. Rules 60 of
the Rules provides that the col -

611
lector shall be the authority enpowered to "assess and
collect" the cess. Rul e 61 makes it obligatory for the

occupier of a factory to maintain a correct account, day to
day, in the prescribed form of the cane entering the area
specified in the notification wunder section 23. Rule 62
provides further that the occupier of the factory shal
submit to the Collector, before the close of each nonth, a
return in the prescribed form showi ng the quantity of cane
that has entered the specified area during the inmediately
preceding nonth. It further provides that within 15 days of
the close of the crushing season, the occupier shall deposit
the cess leviable on the total quantity of cane which has
entered the specified area during the crushing season and
shall send the treasury receipt showi ng the amount of cess
deposited to the Coll ector. Then cones rule 63, which places
the follow ng responsibility onthe Collector, -

"63. The Collector shall check the amount of cess
deposited by the, occupier of the factory from the
returns submitted under rule 62 and see if the ful
amount of cess due fromthe occupi er has been credited
into the Treasury. If the Collector finds that the ful
amount of cess due fromthe occupier of the factory has
not been deposited he shall by a witten notice cal
upon the occupier to deposit the amunt due from him
within the period specified in'such a notice and the
occupi er shall ' deposit the  anpbunt within the period
specified."

The responsibility of _the Col l ector ~for ~purposes of
assessing and collecting the tax under rule 60 of the Rules
is therefore to check the ambunt of the cess deposited by
the occupier of the factory. The check has to be made with
the returns subnitted by the occupier, and the Collector has
to see that the full amount of the cess has been credited to
the treasury. |If he finds that (this is not so, it is his
duty to call upon the occupier, by a witten notice, to
deposit the amount due fromhimw thin the period specified
in the notice.

The State Act and the Rules do not therefore require
that the Collector shall make a formal order of assessnent,
and then collect the cess.

It has to be appreciated that the purpose of  an
assessment is to conpute the amount of the cess payable by
the person concerned. "Assess" is a conprehensive word, and
ina taxing statute it often means the conputation of the
incone of the assessee, the determ nation of the tax payable
by him and the procedure for collecting or recovering the
tax. In a case where there is a dispute about the identity
of the assessee, the order of assessnment serves the purpose
of estab
612
lishing that identity and naming the person from whomthe
tax has to be recovered. In the present case there is no
controversy regarding the identity of the assessee, and the
provision regarding the assessnent of the cess in sub-
section (2) of section 23 of the State Act and rule 60 of
the Rules related to the checking of the quantity of cane
whi ch had entered the specified area, and the ampbunt of cess
deposited in respect of it. It is for that purpose that form
4 provides the details to be submtted by the occupier of
the factory, and a duty is cast on himto deposit the cess
| eviable on the total quantity of the cane, within 15 days
of the close of the crushing season, and to send the receipt
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evi denci ng the deposit to the Collector.

As has been pointed out by the Hgh Court, the
Appellant’s letter (Ext. R 1) dated May 25, 1964, shows that
it admitted that the amount of the cess payable by it worked
out to a total of Rs. 5,44,835.69 That was therefore the
admtted amobunt of the cess which had to be recovered. The
Col l ector recorded an order (Ex. R-2) dated July 21, 1964,
in which he clearly stated that he had gone through the case
and that the Tehsildar should i nmedi ately recover the entire
amount of the cess due from the appellant forthwith. He
further directed that the "entire anount of the cane cess
due from the B.S. 1." should be recovered and nonthly
progress report sent to him This shows that the Coll ector
did apply his nind to the matter, and nade an express order
for the recovery of thetotal amunt of the cess adnmitted by
the appellant. It seems that the Naib-Tehsildar increased
the ambunt beyond what ~had been admtted by the appell ant
and directed by the Collector, but the Hi gh Court rightly
confined the recovery to Rs. 5,44,835.69 which was adnm tted
by the appellant'to be due fromit on account of cess for
the two seasons. There is thus no force in the argunent of
M. Desai to the contrary.

The appeal fails-and is dism ssed with costs.

MR Appeal dism ssed.
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