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Both these appeals are filed by Messrs. Flash Laboratries Limted, a
conpany engaged in/the manufacture of tooth paste ("Prudent"), falling under
chapt er Headi ng 3306.00 of the schedule to the Central Excise Tariff Act, 1985.

The appel | ant has been selling its products to their hol ding conpany, Messrs.

Parl e Products Limted, which is a subsidiary conpany of Messrs. Parle Biscuits
Limted. The appell ant was found paying duty at the price at which the goods

were being sold to the holding company, nanely, Parl e Products Limted. A
show cause notice was issued to the appellant conpany alleging that Messrs.

Parl e Products Limted and Messrs. Parle Biscuits Limted were "related

persons” and were purchasi ng goods at | ower prices and selling the sane at

hi gher prices and that the appellant had not filed the price list in Part IV for the
sale to a related person, rather they filed the price list in Part |I. The Revenue
took objection that this anbunted to m s-statenent. The appellant was al so

asked to show cause as to why Rs. 11, 30,570. 35p shoul'd not be demanded from

him as differential duty for the period Septenber, 1986 to May, 1989. The

appel  ant was given a personal hearing and the Collector of Central Excise

confirmed the demand for differential duty. Aggri eved by the sane, the

appel lant filed an appeal before the Custom Excise & Cold (Control) Appellate

Tri bunal . The Tribunal confirned the demand, but reduced the penalty to

Rs. 50, 000/ -. Cvil Appeal No. 5619 of 1994 is directed against that decision of

the Tri bunal

Based on the original order dated 26.4.1991, further show cause notices
were issued to the appellant. The appellant filed an appeal to /'set aside the
order in original, dated 26.4.1991. The Asstt. Collector, Central Excise,
dropped the proceedi ngs agai nst the appellant on the ground that the issue
regardi ng "rel ated person" had al ready been decided in favour of the appellant by
the Collector (Appeals), Central Excise, New Del hi; vide order dated 23.8.1991
The Revenue filed an appeal before the Collector (Appeals), Central Excise,

New Del hi, and the appellant also filed cross-objections. The Conmi ssi oner
Central Excise, New Del hi, remanded the case back to the Adjudicating Authority
to re-exanmne the sane in the Iight of the final order passed on 19.5.1994.

In the de novo proceedi ngs before the Asstt. Conm ssioner, the appellant
contended that the order of the Tribunal dated 19.5.1994 coul d not be nmade
applicable as the order of the appellate authority must hold good. The Asstt.
Conmi ssi oner confirmed the demand by holding that all the three parties were
"related persons’ in ternms of Section 4(4)[c] of the Act. The appel | ant then
preferred an appeal before the Comm ssioner of Central Excise (Appeals), Delhi.
The appeal was di sm ssed by the Commi ssioner of Central Excise (Appeals) and
aggrieved by the same, the appellant preferred an appeal before the Custom
Excise & Gold (Control) Appellate Tribunal. By final order No. 828/2000-A ,
the appeal was dism ssed and it was held that the four show cause notices
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i ssued to the appellant were sustainable in | aw Aggri eved by the same, G vi
Appeal No. 7216 of 2000 is fil ed.

We heard | earned counsel for the appellant as al so | earned counsel for

the Revenue. The counsel for the appellant contended that the appellant-
conpany, Messrs. Flash Laboratories Limted is not a "rel ated person” as
agai nst Parle Products Limted and Messrs. Parle Biscuits Limted. Admi ttedly,

the appel |l ant-conpany is a subsidiary conpany of Parle Products Limted.
Messrs. Parle Products Limted has al so another subsidiary conpany, that is,

Messrs. Parle Biscuits Limted. Si xty per cent of the products manufactured by
the appellant are sold to Messrs. Parle Products Limted and forty per cent of the
products are sold to Parl e Biscuits Limted. According to the respondent, the

appel l ant and Messrs. Parle Biscuits could be treated as "related person” within
the neaning of Section 4(4)[c] of the Central Excise Act, 1944,

Section 4 of the Central Excise Act, 1944 deals wi th valuation of excisable

goods for purposes-of charging of duty of excise and as per Section 4(1)(a), the
val ue shall be deened to be the normal price thereof, that is to say, the price at
whi ch such goods are ordinarily sold by the assessee to a buyer in the course of

whol esal e trade for delivery at the tinme and place of renmpval where the buyer is

not a related person and the price is the sole consideration for the sale. Section
4(4) (c) is an exception to this general concept of sale. Section 4(4)(c) of the
Central Excise Act reads as follows :

"4(4)(c). "rel ated person’ neans a person who is so associated

with the assessee that they have interest, directly or indirectly, in
the busi ness of each other and includes a holding conpany, a
subsi di ary company, a relative and a distributor of the assessee,

and any sub-distributor of such distributor."

The definition of "related person" shows that when an assessee is so
cl osely associated with another person, directly or indirectly, in the business,
then it could be said that they are "related persons'. The definition further shows
that the hol di ng conpany and subsi di ary conpany have got special significance.
It is clear fromthe definition that there nmust be nutuality of interest between the
two persons. In Union of Indial vs. Bonbay Tyre International (1984) 1
SCC 467, the constitutional validity of this provision was challenged and it was
contended that the definition of the expression "related person" was arbitrary as

it would include within its ambit a distributor of the assessee. But, this Court
held that "related person” being a relative, a distributor would not cone within its
f ol d. It was held that a related person is a person who s so associated with the

assessee that they have interest, direct or direct, in the business of each other
and includes a hol ding conpany or a subsidiary conpany and is being used in
sufficiently restricted sense for enploying a legal fiction

In Uni on of India & Os. Vs. Atic I ndustries Limted (1984) 3
SCC 575, the assessee was a |imted conmpany nmanufacturing dyes. Fifty per
cent share capital of the assessee was held by a limted conmpany, AP Limted
and the remaining fifty per cent thereof was held by a foreign conpany, 1C
Limted, London. The ICl Limted, London, was having fifty per cent share
capital of an Indian conpany, CDC Linited. The assessee sol d the dyes
manuf actured by it in wholesale to AP Limted and CDC Limted at 'a uniform
price and the whol esal e buyers in turn sold the dyes to dealers and consuners at
a higher price. The Central Excise authorities held that the whol esal e buyers
were 'rel ated persons’ within the neaning of Section 4(4)(c) of the Centra
Exci se Act. The Hi gh Court set aside this view and held that the buyer
conpani es were not rel ated persons. In appeal before this Court, the Revenue
sought to rely on the applicability of the first part of Section 4(4)(c), which
defines "rel ated person"” to nean "a person who is so associated with the
assessee that they have interest directly or indirectly in the business of each
ot her." Wil e dismssing the appeal, this Court explained the circunstances
under which two concerns could be treated as "rel ated persons".

"What the first part of the definition requires is that that the person
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who is sought to be branded as a 'related person’ nust be a person

who is so associated with the assessee that they have interest,
directly or indirectly, in the business of each other. It is not enough
that the assessee has an interest, direct or indirect, in the business
of the person alleged to be a related person nor is it enough that

the person alleged to be a related person has an interest, direct or
indirect, in the business of the assessee. It is essential to attract
the applicability of the first part of the definition that the assessee
and the person alleged to be a rel ated person must have interest,
direct or indirect, in the business of each other. Each of them nust
have a direct or indirect interest in the business of the other. The
equal ity and degree of interest which each has in the business of

the other may be different; the interest of one in the business of the
other may be direct, while the interest of the latter in the business
of the fornmer may be indirect.”

Havi ng regard to the above decision and the plain nmeaning of the
definition of ~ "related person”, it is to be noticed that the appellant is a subsidiary
conpany of Messrs. Parle Products Limted and Messrs. Parle Biscuits Limted is
al so a subsidiary conpany of Messrs. Parle Products Limted. Therefore, the
rel ati onshi p between the appellant and Messrs. Parle Biscuits Linmited, though
indirect, they have mutual interest in the business of each other. The facts
and circunstances of the case show that there is nutuality of interest between
the three conpanies as sixty per cent of the products of the appellant are sold to
Messrs. Parle Products Linited and the remmining forty per cent of the tota
product of tooth paste is being sold to Messrs. Parle Biscuits Limted.

Mor eover, Messrs. Parle Products Limited are incurring the expenses for sales
promoti on and adverti senent for the sale of the appellant’s product, nanely,
"Prudent tooth paste":

Having regard to the facts and circunstances of the case, we do not find
any reason to disagree with the views expressed by the Tribunal

In Cvil Appeal No. 7216 of 2000, the appellant further contended that it
recei ved four show cause notices dated 10.6.1991, 20.8.1991, 1612.1991 and
13.4.1992. The appellant contended that the Asstt. Collector held that the
appel l ant and Messrs. Parle Products Linmted and Messrs. Parle Biscuits Limted
are "rel ated persons" but this order was reversed by 'the Collector vide order
dat ed 23.8.1991 and according to the appellant, the departnment did not
chal | enge the subsequent order and therefore the subsequent order attained
finality. The Tribunal has dealt with this aspect in Paragraph 7 of the inpugned
order. It was held by the Tribunal that the period relied upon by the appellants is
July’ 89 to Jan’ 91 whereas the SCNs dealt with in the Order-in-Origina
pertained to the period 14.2.1991 to 31.3.1992 and that these SCNs arose out of
the Order-in-original No. 87/CE/ 01 and this order was not chall enged by the
appel l ants and accordingly the tribunal was of the view that the four SCNs and
the Order-in-Original No. 87/CE/ 91 are sustainable in | aw

No other materials are placed before us to show that the finding of the

Tribunal is not correct. We are also told that the appellant had paid the excise
duty pursuant to these notices and the sane must have been passed on to the
CONSUMers. In that view of the matter, the appellant is not entitled to seek any

relief. Both the appeals are dismssed. There will be no order as to costs.




