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PETI TI ONER
S. A, RAVACHANDRAN

Vs.

RESPONDENT:
S. NEELAVATHY

DATE OF JUDGVENT: 20/ 12/ 1996

BENCH
KULDI P SINGH, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

S. SAGH R AHVAD. J.

The appel | ant ‘who is the tenant of a vacant plot of
| and owned by the ‘respondent has  approached this court
agai nst the judgnent dated 5:4.1994 passed by the Madras
Hi gh Court by which the respondent’s second appeal was
allowed and the appellant was directed to be evicted from
that plot.
2. The suit (O S. No. 110 of 1981) which was filed by the
respondent in the court of the District Munsif, Poonamalle
tor the eviction of the appellant  was dismssed by that
court on 5.5.1988 on the ground that the suit was instituted
without first issuing notice to the appellant under Section
11 of the Tamil Nadu City Tenants’ Protection Act. 1921 (for
short, the Act) . The Sub-ordinate Judge. Poonanal |l e before
who first appeal (A S.No.26 of 1988) was filed by the
respondent, dism ssed the appeal on 20.9.1989 and uphel d the
judgrment of the trial court. The respondent, thereafter,
filed second appeal (25 of 1990 ) in the H gh Court which
as pointed out above, was allowed by the H gh Court. by a
judgrment dated 5.4.1994 on the ground that the appellant had
i nvoked the provisions of Section 9 of the Act by marking an
application that the property in dispute may be directed to
object to the institution of the suit without @ issuing a
noti ce under section 11 of the act.
3. It may be pointed out the appellant bad filed an
application under section 9 of the Act for a direction to
t he respondent to sell the property in question on a price
to be fixed by the court. The application was riled beyond
time prescribed under the Act and consequently, he had filed
a separate application for condonation of 20 day’'s delay in
filing that application. The application for condonation of
delay was rejected by the District Minsif by his order dated
12.7.1982 agai nst which the appellant filed a Gvil Revision
(C.RP. No. 1349 of 1983) in the H gh court of Mudras which
by its order dated 9.9.83 disnmssed the Revision with the
result that the appellant could not invoke the provisions of
Section 9 of the Act. Thereafter, the appellant who had
already filed a witten statement in the suit, sought
perm ssion of the District Minsif to file an additiona
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witten statenent in OS. No. 110 of 1991 which was all owed
and the appellant filed the additional witten statenent in
which he raised the plea that the suit instituted by the
respondent was not nmmintainable for want of notice under
Section 11 of the Act. This plea, as pointed out earlier
was accepted by the trial court as well as by the first
appel late court. But the Hgh Court in second appea
reversed the judgnent and held that the appellant having
wai ved his right to object to the naintainability of the
suit for want of notice under Section 11 of the Act was
liable to be evicted fromthe plot in question over which he
had, adm ttedly, raised super-structures.
4, The | earned counsel for the appellant has contended
that the judgment passed by H gh Court is erroneous as the
appel l ant was not permitted by the court itself to invoke
the provision Section 9 as his application for condonation
of delay was rejected by the ~trial court and the tria
court’ s judgment- was upheld by the H gh Court. The High
Court was, therefore, in error in invoking the principles of
wai ver and decreeing the suit of the respondent for his
eviction. - _The respondent’s counsel, on the contrary,
contended that the appellant had preferred to take advantage
of the Institution off the suit and had nade an application
under Section 9 of < the Act (though beyond tine) for a
direction for the/'sale of the property in his favour and,
therefore, he could not invoke the provisions of Section 11
and contend that the suit was not maintainable for want of
noti ce under that Section was not given to him Section 3 of
the Act provides as under

"3. Paynent of ~conpensation on

ejectment” - Every tenant shall on

ejectment be entitled to be as

conpensation the value of any

bui | di ng, which may have been

erected by him by any of his

predecessors in interest or by any

person not in GQOccupation. at the

time of the ejectnent who derived

title from either of themand for

whi ch conpensati on has not al ready

been paid. A tenant who is entitled

to conpensation for the value of

any building shall also be paid the

val ue of trees which nmay have been

planted by himon the land Land of

any inprovements which nmay have

been nade by him]"

5. section 9 provides as under

"Application of Court for directing

the landlord to sell Iand-

[(1) (a) (i) Any tenant who is

entitled to conpensati on under

Section 3 and against whoma suit

in ejectnment has been instituted or

proceedi ng under Section 41 of the

Presi dency Smal| Causes Courts Act,

1982, taken by the Ilandlord nay,

(Amendrent) Act, 1979, in the Taml

Nadu Government Gazette or of the

date with effect form which this

act is extended to the nunicipa

town, township or village in which

the land is situate or within. [one

nonth] after the service on him of

sumons; apply to the Court for an
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order that the landlord shall be
directed [to sell for a price to be
fixed by the Court, the whole or

pat of, t he ext ent of | and
specified in the application.]
(ii) Not wi t hst andi ng anyt hi ng

contained in clause (a) (i) of this
sub-section, any such tenant as is
referred to in sub-clause (ii) (b)
of clause (4) sub-section 2 or his
heirs, may within a period of two

nont hs form the dat e of
the publication of the Madras city
Tenant s’ Protection (Amendnent)

Act, 1973 apply to the court
(whet her or not a suit for
ej ectment has - been  instituted or
proceedi ng under ~ section 41 of the
Presidency Small Cause Courts Act,
1882 (Central Act XV of 1882) has
been  _taken by the  landlord  of
whet her  or not such Sui t or
proceedi ng is pendi ng havi ng
jurisdiction to entertain a suit
for ejectment/ orin the city of
Madras either to such Court or to
the Presidency  Small cause Court,
for an order 'that the landlord
under the tenancy agreenent shal
be directed to sell for a price of
the fixed by the Court the whole or
part of t he ext ent of | and
specified in the application].

[(b) On such application, the Court
shall first decide the m ni pum
extent of the land which may be
necessary for the conveni ent
enj oynment by the tenant. The court,
shall, then fix the price of the
m ni num extent of the | and deci ded
as aforesaid, or of the extent of

the | and speci fied in the
application under cl ause (a)
whi chever is | ess. The price
aforesaid shall be the average

mar ket value of the three years
i medi ately preceding the date of
the order. The Court shall order
that wthin a peri od to be
determ ned by the Court, not being
| ess be determined by the Court,
not being less than three nonths
and not nore than three years form
the date of the order, the tenant
shall pay into Court or otherw se
as directed the price so fixed in
one or more instalments wth or
wi t hout interest.]

(2) In default of paynment by the
tenant of any one instalnment, the
application wunder Cause (a) of
sub- Section (1) shal | st and
di sm ssed. Provi ded t hat on
sufficient cause being shown, the
Court may excuse the delay and pass
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7.

whi ch
entit
repro
conpe
ej ect
t he

such orders as it may think fit,
but not so as to extend the tinme
for paynent beyond three vyears
above nmentioned. On the application
bei ng di sm ssed, the Court shal
order the anount of the instal nent
or instalnents, if any, paid by the
tenant to be re-paid to himwithout
any interest.

[(3) (a) On paynment of the price
fixed under Cause (b) of sub-
section (1) the Court shall pass an
order directing the conveyance by
the landlord to the tenant of the
extent of land for which the said
price was fixed.  The Court shall by
the sane order direct the tenant to
put the landlordinto possession of
the remaining extent of the |and,
i f. ‘any. The stanp duty and
registration fee in respect of such
conveyance shall be borne by the
t enant

(b) On the order referred to in
Clause (a) being nmade, the suit or
proceedi ng shall’ stand dism ssed,
and any decree or or der in
ej ectment that nmay have been passed
therein but which has not been
executed shall be vacated:.]

6. Section 11 provides as under
"Notice before institution of suits
or application against tenants--No
suits in ejectnment or applications
under Section 41 of the Presidency

smal | causes Courts Act, 1882,
shall be instituted or presented
agai nst a t enant unt il t he

expiration of three nonths next
after notice in witing has been
giving to him requiring him to
surrender possession of the |and
and building, and offering to pay
conpensation for the building and
trees, if any and stating the
anmount thereof.

[ A copy of such notice shall at the
same time be sent, in the case of
property situated in the city of
Madras, to the Conmi ssioner of the

Corporation of nmadras, or, in the
case of property situated in any
muni ci pal t own, [ t ownshi p] or

village to which this Act is
extended, to the executive officer
of the panchayat, as the case may
be or any other authority as may be
notified by the Government."

The appellant is the tenant of a plot

of land over

he raised super-structures and consequently, he is

led to conpensation. Section

9 which has been

duced above indicates that a tenant who is entitled to

nsation under Section 3 and against

whom suit for

ment is filed my apply to the court for an order that
andl ord be directed to sell, for a price to be fixed by
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the court, the whole or part of the land specified in the
application. The court shall, then, fix the price and direct
the tenant to pay the price in one or nore instalnents with
or without interest. If however, the tenant commits any
default in payment of any of the instalnents, his
application for sale of the property shall stand dism ssed.
O herwi se the court would direct the landlord to execute the
conveyance in favour of the tenant.

8. Section 11 contains the prohibition to the institution
of the suit for ejectnment. It specifically provides that no
suit for ejectment shall be instituted against the tenant

wi thout first giving hima notice, in witing, requiring him
to surrender possession of the land and building and
offering to pay conpensation for the building and trees and
stating clearly t he —anount of fered therefor. Another
prohibition that the suit shall not be instituted until the
expiration of three nmonths next after notice in witing has
been given to the tenant.

9. It is obviousthat it a suit is instituted without
giving notice or if a notice is given but the suit is filed
therefore the expiry of “three nonths, it would be in

violation of the prohibitions set out in Section 11. Such a
suit cannot, proceed. Even the -cause of action. which
consi sts of a bundl e of facts. apart fromother facts would
opened upon giving a notice to the tenant and waiting for a
period of three nmonths before instituting the suit. Fromthe
tenor of Section 11, it appears that in every suit
instituted under Section 11 of the Act, it will have to be
mentioned in the plaint that the plaintiff had given a
notice (contenplated by that ~Section) in witing to the
tenant and that the suit was being instituted after the
expiry of three nonths fromthe notice.

10. The prohibitions set out in the Section work against
the plaintiff. They also create a right in favour of the
tenant so that he may directly drawn into litigation before
a court. If an opportunity is given to himto surrender
possession with offer that he would be duly conpensated for
the building and the trees and the anmount of conpensation is
al so disclosed to him he nmay, during the period of three
nont hs, before the expiry of which the suit cannot be
instituted, consider the offer and decide whether to
litigate with the landlord or to quit.

11. If he decides to contest the suit instituted against
him he gets another opportunity under Section 5 of the Act
by maki ng an application to the court for a direction to the
landlord to sell the property in how favour for a price
whi ch may be fixed by the court.

12. The High Court after having conme to the concl usion that
the provisions of Section 11 were nandatory has held that
the notice contenplated by Section 11 of the Act which is
required to be given to the tenant can be waived expressly
or impliedly by the tenant by his conduct and it is on the
ground of waiver that the High Court has , in the instant
case, interferred and decreed the suit of the respondent for
the appellant’s eviction from the premises in question as
the Hgh Court was of the opinion that the appellant having
made an application under Section 9, waived his right to
object to the institution of suit which, admttedly, was
filed without giving notice contenplated by Section 11 of
the Act .
13. The High Court has relied upon its earlier decision in
Vedachal a Nai cker vs. Duraiswam Midalair,(1950) 1 ML.J.
732 to come to the <conclusion that by invoking the
provisions of Section 9, the appellant waived his right to
object for want to notice under Section 11. In that case,
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the H gh Court has relied upon the Privacy Council decision
in Vellayan Chettiar vs. The Governnment of Madras, 74 |.A
223 = AR 1947 PC 197 in which it was held that the
requirenent of a notice wunder Section 80 C P.C. before
instituting a suit against the Governnent can be wai ved by
the Government. A simlar view was al so taken by the Madras

H gh Court in Mhamed Hussain Rowher vs. Tirupath
Chettiar, (1966) 1 ML.J. 206. In Ranganat ham vs.
Mari appa, (1942) 1 ML.J. 92 = AIR 1942 Madras 334, it was

held by Patanjali Sastri, J.(as he then was) that section 11
was mandat ory and i nposed an unqualified obligation upon the
not to entertain a suit for ejectnent in absence of
conpliance with its provisions. These decisions as also a
few others were considered by a Division bench of the Madras
High Court in Sri Agatheeswarar Prasanna Venkatesu Peruna
Devast hanam by its hereditary Trustee P.Valliammal vs. M
Nar si mhan, (1982) 2 ML:J. 70 and it was |aid down that
al t hough the provisions of Section 11 were nmandatory and the
suit for ‘ejectnment of the tenant. could not be instituted
wi thout a prior notice, the requirenent of notice could be
wai ved by the tenant expressly or inpliedly by his conduct.
14. W are of the viewthat since the requirenents under
Section 11 are in the nature of conditions precedent which
had to be conplied” with before instituting a suit in a
court. the non-conpliance would be fatal and such suit
would be liable to Be dismssed at the threshold. The
requi rements under. Section 11 cannot be conpared with the
requi rements under . Section 80 C P.C- The right of a tenant
who may, if not always, be a poor tenant, cannot be conpared
with the mghty Governnents regarding whom it has been
observed times out of nunber by the courts that they should
not litigate wth their citizens on technicalities and
shoul d not endeavour to defeat the “suit by pleading the
techni cal questions, as for exanple, want to notice under
Section 80 C.P.C. or limtation in cases which are em nently
just, proper and equitable. The Act essentially is for the
protection for the tenants whereas no such protection for
the CGovernment is contenplated by Section 80 of the code of
Cvil Procedure. But without entering into this controversy
any further and | eaving the question of waiver open, we nay,
in this case, observe that on facts there is no waiver.

15. The appellants in the instant case, —at no stage, was
allowed to invoke the provisions of section 9 of the Act as
he had filed an application under that Section beyond tine.
H s application for condonation of delay ~was rejected not
only by the trial court but also by the Hgh Court in
Revi si on. The occasion to invoke the provisions O Section 9

therefore, did not come. 1In the neantinme, the appellant
filed the additional witten statenment and pl eaded that the
suit was liable to be dismssed for want of notice under

Section 11 of the Act Since the application filed by the
appel | ant was beyond tinme and was rejected, the appell ant
cannot be said to have taken advantage of Section 9 of the

Act and consequently. it cannot be said that by filling an
application under Section 9. he waived his right to object
tothe irregularity or illegality in the institution of the
Sui t

16. For the reasons stated above, the appeal is allowed and
the judgnent and order dated 5.4.1994 passed in the Second
appeal by the High Court is set aside and those of the tria
court and the Sub-ordinate judge (Appellate Court) are
restored and the suit of the respondent is dismssed with
costs which are quantified at Rs. 15, 000/ -
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