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Certiorari, Wit of-Rule issued on application-Duty of
i nferior Courts and Tribunals-1f nmust- produce entire
records.

HEADNOTE:

The appellant firm an unsuccessful applicant for a  license
for vending foreign liquor in New Del hi for the year 954-
1955, noved the H gh Court under art. 226 of t he
Constitution for a wit of certiorari quashing the order
granting the license to a rival applicant and i npleaded the
Chief Mnister, the Excise Conm ssioner, the Secretary  and
the Under Secretary, Finance, of the State of Delhi, as it
then was, as parties to the application. Its ~case in
substance was that the applications made for the grant of
the licence were never placed before the Chief  Conmi ssioner
who al one was the conpetent authority to grant it under Ch.

5 r. i of the Delhi Liquor License Rules, 1935, framed
under S. 59 O the Punjab Excise Act (Punj. 1 of 1914), as
extended to Delhi, and no order granting the 1license was

ever made by him The said opposite parties respondents,
al t hough repeatedly called upon by the H gh Court to do so,
did not produce the entire records and filed evasive
affidavits and eventually produced a letter witten by the
Under Secretary, Finance, to the Excise Conmi ssi oner
intimating that the Chief Comm ssioner had nade the order

for granting the license to the rival applicant and
mai ntai ned that the order had in fact been made by the Chief
Conmi ssi oner . The Hi gh Court, under a m sapprehension of

fact and of the true nature and effect of that letter
witten by the Under Secretary, Finance, to the Excise
Conmi ssioner, held that the order had in fact been passed by
the Chief Comm ssioner. The production of the entire
records in the
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Supreme Court nmde it clear, and the respondents also
conceded, that the applications were never placed before the
Chi ef Conmi ssi oner, nor any order granting the said |icense
was ever made by him \Wat had happened was that upon an
order nade by the Chief Mnister on the file in accordance
with a note put up by the Under Secretary, Finance, the
latter wote a letter to the Excise Comrissioner in reply to
a previous one of his, that the license mght be granted to
the said rival applicant. That letter, on which the Hgh
Court had relied, was in the follow ng terns, -

Wth reference to your letter No. 295/ C/ 54 dated the 31st
August, 1954, on the above subject, | amdirected to say
that the Chief Conmissioner is pleased to approve under Rule
5. 1. of Delhi Excise Manual Vol. 11 the grant of L-2
license to Messrs. Gainda Mall Hem Raj, New Del hi, in place
of the L-2 License surrendered by Messrs. Arnmy & Navy
Stores, New Del hi.” Necessary license may kindly be issued
to the party concerned under intimation to this Secretariate

There was nothing on the record to show that the Chief
Comm ssioner had ever concurred in-the order made by the
Chief Mnister on the file.

Held, that the attenpt of the official respondents to by-
pass the Court nust ‘be strongly deprecated, and the order of
the H gh Court must be reversed.

When a superior Court issues a rule on an application for a
wit of certiorari, it is incunbent upon the-inferior Court
or the quasi-judicial body, to whomthe rule is addressed,
to produce the entire records along with the return so that
the superior Court may satisfyitself that the inferior
Court or the quasijudicial body has not exceeded its |awfu

jurisdiction. Non- producti on of such-records, as in the
i nstant case, nust defeat the purpose which the wit has in
Vi ew.

Hel d, further, that in view of the undisputed practice that
such a license, once granted by the Chief Conmm ssioner, was
al nost automatically renewed by the Collector year to year
it could not be said that the wit application’ and the
appeal had becone infructuous on the expiry of the period of
the license in dispute and it was only proper that the
appeal should be heard on nerits.

In the facts and circunstances of the case it was inpossible
to hold that the letter of the Under Secretary enbodied the
order of the Chief Conm ssioner or that the Court could -not
be asked to go behind it. The letter- was clearly a
comuni cation of the sanction and could not be equated wth
the sanction itself.

Al t hough an Under Secretary was conpetent to authenticate an
order made by the Chief Conm ssioner, the letter in question
did not purport to be nade in the name of the Chief =~ Comm s-
sioner and therefore the letter could not be treated as a
properly
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aut henticated order to which the presunption raised by Art.
166 of the Constitution could properly attach.

Dattatreya WMreshwar Pangarkar v. The State of Bonbay,
[1952] S.C. R 612, held inapplicable.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 481 of 1957.
Appeal by special |eave fromthe judgnment and order dated
Decenber 12, 1955, of the Punjab High Court (Circuit Bench)
Delhi, in Gvil Wit Application No. 11-D of 1955.
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C. K. Daphtary, Solicitor-General of India, H J. Unrigar
and T. M Sen, for respondents Nos. 1 to 4.

Dr. J. N Banerjee and P. C. Agarwala, for respondent No.
5.

1958. Sept ember  30. The Judgnent of the Court was
del i vered by

DAS C. J.-The facts material for the purpose of disposing of
this appeal by special |eave are shortly as follows: The
appel l ants, before us claimto have been dealers in foreign
liquor since 1922 and to have, before the partition of the
country, held licenses in forns L-1, L-2, L-10 and L-11 at
Anritsar, Sialkot and Multan. The appellants allege that in
1945 they had al so secured a license in FormL-2 in respect

of some premises in Chawi Bazar, Delhi, but that the
operation of the said |license had to be suspended on account
of the unsuitability of the Chawi Bazar prenises. Then

cane the communal riots in the wake of the partition of the
country and that license could not be renewed. In 1951 the
appel | ant's applied to the Chief Conm ssioner, Delhi, (Ex. 1)
for licenses both in Forms L-1 and L-2 in respect of
Karol bagh or at any place inDelhi. On May 17, 1951, the
Hone Secretary to the Chief Conm ssioner by letter (Ex. 2)
conveyed to the appellants the sanction of the Chief
Conmi ssioner to the grant to themof license in FormL-2 in

respect of Karol bagh, Delhi. This |icense has ever since
then been renewed fromyear to
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year. In 1954 a vacancy arose in respect of a license in

Form L-2 on account of the closure of the business of
Messrs. Arnmy and Navy Stores of Regal Buildings, New Del hi,
whi ch held such a license. Accordingly on January 21, 1954,
the appellants submitted an application(Ex. 4) to the
Deputy Conmissioner for the grant of  a foreign |iquor
license in Form L-2 in the aforesaid vacancy. In that
application the appellants stated, inter alia, that @ they
were " prepared to operate it in such a part of Del hi as my
be determ ned by the authorities ". Not having received any
reply for nearly 3 nonths and apprehendi ng that interested
persons were endeavouring to cause hindrance-in the natter
of the granting of the license to themon the plea that the
appel I ant s had no premises in Connaught Pl ace, the
appel l ants, on March 11, 1954, wote a letter (Ex. 5) to the
Chief Comm ssioner in which, after pointing out that
Kar ol bagh where they had their L-1 license was in New Del hi,
the appellants stated: " In any case, we have already nade
it clear in our application which we nade to the Deputy
Conmi ssioner, Delhi on the 21st January, 1954, that we are
prepared to operate this license in any locality which the
authorities m ght deem proper ". Thi s | etter was
acknow edged by the Personal Assistant to the Chi ef
Conmi ssi oner who, on March 15, 1954, stated (Ex. 6) that the
" application No. Nl dated 18-3-1954 on the subject of

grant of foreign liquor license in FormL-2 " had been
forwarded to the Hone Secretary, Delhi State, for disposal
Exhibit 7 to the petition is an inportant docurment. It is a

letter dated May 21, 1954, addressed by the appellants to
the Excise and Taxation Comm ssioner stating that " with a
view to avoi di ng any possible objection as to locality etc.,
we have secured suitable premses also in the Connaught

Pl ace area, New Del hi, in which area has occurred a vacancy
on account of the surrender of this |icense by Messrs. Arny
and Navy Stores ". The letter concluded with the request

that early orders be passed oil their application. On July
30, 1954, the appellants wote a long letter (Ex. 8) to the
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Chi ef Conmi ssioner claimng justice in the matter of their
1428

application for the L-2 license. |In the second paragraph of
that letter it was stated: ,It is now being acclainmed by the
party concerned and their friends that they have succeeded
in renoving the only obstacle that stood in the way of their
getting the said L-2 license by so arranging nmatters that
our application has been kept back by t he Exci se
Comm ssioner and that only five or six other applications of
firmse without much nerit in them have been forwarded to you
in order that they m ght have a snpboth sailing as against
those applicants ". The appellants prayed that the Excise
Conmi ssioner mght be ‘directed to forward all records
concerning the case to the Chief Conmi ssioner so that the
latter might be able toarrive at a just conclusion and they
asked for a hearing to explain their claimfully. A copy of
this letter appears to have been endorsed to the Excise
Conmi ssi oner on August 13, 1954, by the Under Secretary,
Fi nance. The Excise Comm ssioner then wote a letter No.
295/ C/ 54 ' dated -August 31, 1954, to the Under Secretary,
Fi nance, —a copy of which was produced by the |earned
Solicitor General at the hearing before us. |In this letter
the Exci se Conmi ssi oner explained why the application of the
appel l ants was not considered by himto be a good and proper
one and stated that reasons why, according to him the

applications of two , other applicants, including Messrs
Gai nda Mall Hem Raj (respondent No. 5), should be given the
preference. 1In the penultimte paragraph of this letter of

expl anation it was stated: In the end it may al so be added
that the applicant has no premises in New Del'hi and as such
he had no claim The license in FormL-2 is granted in
respect of certain prem ses." The conclusion was that "under
the circunmstances there is no force in the application of
Messrs. Graio Mll and Sons." It is ~apparent that the
Exci se Conmi ssioner did not remenber that the appellants
had, by their letter (Ex. 7) of My 21, 1954, addressed to
him stated that they had secured suitable premises /also in
the Connaught Pl ace area, New Delhi. Be that as it may, on
Septenber 11, 1954, the appellants wote another letter (Ex.
9) to the Chief
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Comm ssioner pressing their claim |In this letter reference
was nmade to their letter to the Excise Conm ssioner of My
21, 1954, (Ex. 7) in which it had been stated that the
appel l ants had secured suitable prenmises in the Connaught
Place area in New Delhi. A copy of this letter was sent to
the same Under Secretary, Finance, to whom the Excise
Conmi ssioner had witten his letter of August' 31, 1954,
alleging that the appellants had no prem ses in New Delhi.
Exhibit 9A is the postal acknow edgnent by the /Under
Secretary, Finance, of the letter containing the copy of the
appel lants’ letter but it does not appear from the ' record
that the Under Secretary, Finance, thought it necessary to
remnd the Excise Comm ssioner that the appellants  were
mai ntai ning that they had secured suitable prem ses in New
Del hi . This was followed by a letter (Ex. 10) from the
appellants to the Excise Conmmi ssioner intimating that an
application had been nmade to the Coll ector on Septenber 11

1954, for a change of their prem ses for L-1 Ilicense from
Kar ol bagh, New Del hi to H 32 Connaught G rcus, New Delhi.
Al though this letter had been witten in connection with the
change of L-1 license,, it certainly did specify that the
appel l ants had secured the premnmi ses H 32 Connaught Gircus.
The personal Assistant to the Excise Conmissioner replied
(Ex. 11) that the matter was under consideration. There was
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a remnder (Ex. 12) sent to the Excise Conmi ssioner on
December 8, 1954, about the change of L-1 Ilicense from
Kar ol bagh to Connaught Circus. It appears from papers, for
the first tinme produced before us at the hearing of this
appeal , that on September 3, 1954, a note was put up by the
Under Secretary, Finance, before the Finance Secretary, Shri
S. K Mzundar. At the forefront of this note we find the
following statenent: " The applicants (Messrs. Ghaio Mal
and Sons) have no premi ses in Connaught Circus. For these
reasons, if for no other, their claimhas to be rejected.”
The note concluded with the reconrendation that, in case it
was decided that the vacancy should be filled, the recom
nendati on of the Excise Conm ssioner should be accepted,
that is to say, the L-2 license should go to
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Messrs. Gainda Mall Hem Raj (Respondent No. 5). On
Sept enber 8, 1954, the Finance Secretary sinply endorsed the
file to the Chief Mnister who, on Septermber 14, 1954,
recorded 'the follow ng order on the file: " Conm ssioner’s
recormendation may be accepted ". There is nothing on the
record produced before us'to indicate that the mtter was
sent up to the Chief Conmi ssioner or that his concurrence
was obt ai ned under s. 36 of the Government of Part C States
Act (No. 49 of 1951).  On Decenber 14, 1954, the Under
Secretary, Finance, wote to the Excise Conmssioner a
letter which was for the first tinme produced at the hearing
before the High Court and to which detailed reference wll
be made hereafter. = On January 15, 1955, the appellants were
informed that the change applied for by themin respect of
their L-1 license had been allowed. The appellants were not
told anything about the rejection of their application for
L-2 license, but evidently they canme to knowthat  the L-2
license, for which a vacancy had arisen on account  of the
closure of Messrs. Arny and Navy Stores, had been ' granted
to Messrs. Gai nda Mall Hem Raj (respondent No. 5). On
December 24, 1954, the appellants wote severally to the
Home Secretary (Ex. 14) Finance Secretary (Ex. 15) ‘and the
Under Secretary, Finance (Ex. 16) asking for a copy of the
order or orders granting license to Messrs. Gainda Mall Hem
Raj and/or rejecting their own application for L-2 foreign
[iquor |Iicense. Three postal acknowiedgments (Exs. 16A,
16B, 16C) relating to those three letters are on the record.
The appel lants got no reply fromany of them

Not having received any reply the appellants on Decenber 21
1954, noved the Punjab H gh Court (Circuit Bench) under Art.
226 for appropriate wits or orders, but as it was not then
quite clear whether the order granting the JIlicense to
Messrs. Gai nda Mall Hem Raj had actually been made, the
Circuit Bench summarily disnissed that wit application as
premat ure. There were proceedi ngs taken by the appellants
to obtain |eave to appeal first fromthis Court under Art.
136 which was adjourned sine die and then from the Hi gh
Court under Art. 133, but it is not necessary
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to go into further details of those proceedings. After the
appel l ants had definitely ascertained that the L-2 1license

had been granted to Messrs. Gainda Ml Hem Rai, the
appel l ants, instead of proceeding with their application for
| eave to appeal to this Court, filed a fresh wit petition
in the High Court (G rcuit Bench) out of which the present
appeal has arisen.

In the present wit petition the appellants have inpl eaded 7
respondents, nanmely, (1) The State of Delhi, (2) The Chief
M nister, Delhi, (3) -The Excise and Taxation Commi ssioner
Del hi, (3 A) Secretary, Delhi State, (3 B) Under Secretary,
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Fi nance, (4) The Chi ef Conmi ssioner, Delhi and (5) Messrs.
Gainda Mall Hem Raj. The principal ground-, urged by the
appel lants in support of this petition are that the ap-
plications of the appellants and of the other applicants had
never been placed before the Chief Commi ssioner who, under
r. I of Ch. 5 of the Delhi Liquor License Rules, 1935,
franed under s. 59 of the Punjab Excise Act (Punjab | of
1914), as extended to Delhi, was the only conpet ent
authority enpowered to grant L-2 license for whol esale and
retail vend of foreign liquor to the public and that the
Chief Commissioner had never applied his mnd to the
applications and did not in fact make any order and that
respondent s Nos. 2 and 3 had purported to exerci se
jurisdiction and power which were not vested in themby |aw
and that their decision, if any, had not received the con-
currence of the Chief Conmissioner, as requiried by the
proviso to s. 36 of the Government of Part C States Act.
The appellants pray for the issue of appropriate wits,
orders| or directions (a) quashing and setting aside the
order of _granting L-2 license to respondent No. 5, (b)
directing the respondent No. 4 (the Chief Conm ssioner) to
hol d proper enquiry regarding suitability of premses etc.,
to hear both the parties and to decide the application of
the petitioner before taking tip the application of the 5th
respondent. There/is a prayer in the nature of a prayer for
further and other reliefs and there is the usual prayer for
cost s.

182
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A Witten statenment verified by the affidavit of Shri

S. K Majundar, the Finance Secretary, has been filed on
behal f of respondents | to 4. In paragraph 5 of that witten
statement it has been averred that —all the applications
including the appel lants’ application were in . fact
considered; but it is significant that it has not been
stated by whom the applications had been consi der ed.
Messrs. Gai nda Mall Hem Raj have filed an affidavit only
stating that they had been ‘infornmed that the Chi ef
Conmi ssioner had sanctioned the grant of the license to
t hem The appellants, with the | eave of the High Court,
filed a consolidated affidavit setting out facts including
the fact that although they had witten to the Home
Secretary, the Finance Secretary and the Under Secretary,
Fi nance, asking for a copy of the order granting the license
to Messrs. Gai nda Mall Hem Raj, no copy of the order or
even a reply to the letters had been received. In reply to
the consolidated fresh affidavit an affidavit affirnmed by
the Finance Secretary (Shri S. K. Mjundar) has been filed.
In paragraph 13 of this affidavit it has been stated  that,
since no appeal lies against the order of the /Chief
Conmi ssi oner, the question of supplying a copy of the  order
to the appellants does not arise. Statenments of this kind
cannot but |eave an inpression in the mnd of the Court that
the respondents were not squarely dealing with the case made
by the appellants, but were evading the production of the
order of the Chief Comm ssioner which it was obviously
i nsi nuated not to have been nade at all. |In order to conpe

the respondents to produce the original order, if any, the
appel l ants nade an application to the H gh Court supported
by an affidavit. Paragraph 2 of the petition which was
quite precise reads thus:

" 2. That with reference to paragraphs 7 & 8 of the witten
statenment and paragraphs 10 and 11 of the affidavit of the
Fi nance Secretary it is subnmitted that the respondents have
not filed any proper return to the rule issued by the Court
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i nasmuch as the original order sought to be quashed wth
not hings etc., which led to those orders have been withheld
by the

1433

respondents. The respondents have not even stated that the
Chief Conmm ssioner, Delhi, who is admttedly the only
conpetent authority for the grant of an L-2 license passed
any orders hinself. The replies are evasive. It is not
stated who considered the application of the petitioner i.e.
whether it was a clerk who was doing the noting or whether
the Collector or the Finance Secretary or the Chief Mnister
who did it. "

On this application the H gh Court on April 11, 1955, rmmade
the follow ng order:

Let the order rejecting the petitioners’ application be
brought to court by an officer or official of the departnent
concer ned. "

The Finance Secretary filed a reply paragraph 3 of which was
inthe term, follow ng:

" 3. That | have carefully gone through the rel evant papers.
The case of the petitioner was considered along with that of
other applicants and it wasfinally decided to issue the

license in favour of ‘Messrs. Gainda Mall HemRaj. It was
not consi dered necessary to send an intimation of rejection
to all those who had not been granted the license in
guesti on. There is therefore no specific ‘order rejecting

the petitioner’s application as ordered to be produced by
the Hon’ ble Court."

Al t hough it was obvious what order of the Chief Conm ssioner
the appellants were insisting on being produced, the
respondents were pronpt in taking advantage of the wording
of the Hi gh Court’s order directing the production of the
order rejecting the appellants’ application and stated that
there was no specific order rejecting the appellants’
appl i cati on. This is nothing short of what nmay be called
swearing by the card. The deponent overl ooks the fact that
the order granting the license to Messrs. Ginda Mall Hem
Raj was in effect tantanount to a rejection’ of the
appel l ants’ application. The appellants nmoved the High
Court again on August 8, 1955. After stating how the
respondents were evading the real issue, the appellants .in
paragraph 5 of the petition categorically
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stated that their case was that the Chief Conmni ssioner
Del hi, the conpetent authority, had not passed  any - order
sanctioning the license in favour of Messrs. Gai nda Mal
Hem Raj and prayed that the respondents be directed to file
the original record of the case including the actua
sanction for the grant of the license to Messrs. Gai nda
Mall  Hem Raj. On August 19, 1955, the Court ordered the
relevant records to be called for. The only thing the
respondents could, at long last, produce before the High
Court was the letter of the Under Secretary, Finance, to the
Exci se Conmi ssioner dated Decenmber 14, 1954, to which
ref erence has al ready been mmade.

Learned Solicitor-General appearing for respondents 1 to 4
poi nted out that the order which is sought to be quashed was
the grant of L-2 license for the year 1954/1955 which has
long expired and suggested that the wit petition and
consequently the appeal had becone infructuous. It appears
that the wusual practice in such matters is that once a
license in FormL-2 is granted by the Chief Commi ssioner, it
is alnost automatically renewed by the Collector from year
to year, unless, of course, the licensee is found guilty of
breach of any excise rule and that in such cases of renewa
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there arises no question of vacancy entitling any outside
conpetitor to apply for alicense in FormL-2. That being
the position-and this is not in dispute-it is vitally
important for the appellants that we should consider the
validity of the grant of the L-2 licence for 1954/1955 to
Messrs. Gainda Mall Hem Raj, for in case of our holding
that the order granting the same was a nullity on account of
its not having been made by the conpetent authority, the

vacancy caused by the closure of business by Messrs. Ar ny
and Navy Stores will still remain to be filled up and the
appel I ant s will yet have a chance of havi ng their

application considered by the conpetent authority. W
accordi ngly proceeded to hear the appeal on nerits.

The principal question urged before us, as before the High
Court, is whether the Chief Conm ssioner of Delhi nade any
order under r. 1 of Ch. 5 of the Del hi
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Li quor License Rules, 1935. It is significant that although
the Chief Mnister, the Excise Conm ssioner, the Secretary
of Del hi ‘State, the Under Secretary, Finance, and the Chief
Comm ssi oner have been inpleaded in the present proceedings
as respondents Nos. 2,73, 3A, 3B and 4 respectively and
al though they or at |east some of them could have deposed to
the material facts of their own personal know edge, none of
them ventured to/ file an affidavit dealing wth the
categorical statenent’ of the appellants that no order had at
any tine been nade by the Chief Conmissioner for granting
the L-2 license to Messrs. Gainda Mall Hem Raj. or rejecting
the appellants’ application. |Instead of adopting the sinple
and straight forward way these respondents have taken
recourse to putting up the Finance Secretary to give
obvi ously evasive replies which are wholly unconvincing. It
is needl ess to say that the adoption of such dubi ous devices
is not calculated to produce a favourable inmpression on the
mnd of the court as to the good faith of the authorities
concerned in the matter. W nust al'so point out that when a
superi or court issues a rulel on an application for
certiorari it is incunbent OD the inferior court or the
quasi-judicial body, to whomthe rule is addressed, to
produce the entire records before the court along with its
return. The whole object of a wit of <certiorari is to
bring up the records of the inferior court or other quasi-
judicial body for exam nation by the superior court so that
the latter may be satisfied that the inferior court or the
qguasi -j udi ci al body has not gone beyond its-jurisdiction and
has exercised its jurisdiction within the limts fixed by
the law. Non-production of the records conpletely defeats
the purpose for which such wits are issued, as it did in
the present case before the H gh Court. We strongly
deprecate this attenpt on the part of the of ficia
respondents to bye-pass the court. W are bound to  observe
that the facts appearing on the records before us disclose a
state of affairs which does not reflect any credit on the
adm nistration of the erstwhile State of Del hi. We st
however, say, in fairness to the learned Solicitor-General
that he pronptly produced
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the entire records before us during the hearing of this
appeal

As already stated the principal question, on which argunents
have been addressed to us, is whether the Chief Commi ssioner
had nade any order for granting the L-2 |license to Messrs.
Gainda Mall Hem Raj. The Hi gh Court answered the question
in the affirmative on two grounds, nanely, (1) that the
Fi nance Secretary had made an affidavit stating that the
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decision regarding the grant of the license to Messrs.
Gai nda Mal | Hem Raj had been taken by t he Chi ef

Conmi ssioner, and (2) that the learned Solicitor Cenera
stated in specific terms that the natter had in fact been
deci ded by the Chief Conmi ssioner. On the facts as they now
emerge it appears to us that the Hi gh Court was under some
m sapprehension on both these points. We have already
sunmari sed all the statenents and affidavits affirmed by the
Fi nance Secretary and it is quite clear that the only thing
that he did not say was that the Chief Conmi ssioner had
consi dered the applications or made any order. The |earned
Solicitor General, with his usual fairness, also inforned us
that except relying on the letter of Decenber 14, 1954, lie
did not say that the Chief Conmi ssioner had taken any
decision in the matter.  This being the position we are free
to go into the matter and come to our own deci sion thereon
The records, including the docunments now produced before us,
do not~ show that the applications had ever been placed
before the Chief Comm ssioner. There is nothing in the
files showing any order or note on the subject nade or
signed or initialled by the Chief Conm ssioner. What
transpires is that the Excise Conmi ssioner (respondent No.
3) had by his letter dated August 31, 1954, recorded the
reasons why the appellants’ applications could not be
entertained, one /of ‘the reasons being that they had no
prem ses in the Connaught Place area in New Delhi, that a
note was then put up by the Under Secretary, Finance, on
Sept enber 3, 1954, suggesting - that the appel I ant s’
application should be rejected, if for nothing else, for
their not having any prem ses in-New Del hi (which
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according to the appellants was not a correct statement in
view of their letters referred to above) and that ‘the L-2
i cense should be granted to Messrs. Gainda Mall Hem Raj,
that the Chief Mnister on September 14, 1954, nade an order
on the file accordingly and finally that the Under
Secretary, Finance, wote the letter 'dated Decenber 14,
1954, to the Excise Conmi ssioner intimting that the / Chief
Conmi ssi oner had been pleased to approve the grant of the
license to Messrs. Gainda Mall Hem Raj. There is nothing
on the record to show that the concurrence with the order of
the Chief Mnister was obtained fromthe Chief Comm ssioner
The inexorable force of the aforesaid facts, now appearing
on the record, inevitably led the |earned Solicitor  GCenera
to concede that, on the records as they are, it is not
possible for himto say that the Chief Conm ssioner had
actually made the order, but he contends that, in view -of
the letter of the Under Secretary, Finance, dated Decenber
14, 1954, the fact that the Chief Conm ssioner had nade the
order could not be questioned in any court. |In other /words
the learned Solicitor General submits that that letter
enbodi es the order of the Chief Conm ssioner and the | court
cannot be asked to go behind it and enquire whether the
Chi ef Comm ssioner had in fact nmade the order

In order to succeed in this contention the |earned Solicitor
CGeneral has to satisfy us that this letter is the enbodi nent
of the Chief Conmissioner’s order and that it has been duly
aut henticated. On the second point he is clearly right, for
under a rule 'Made on March 17, 1952, by the then Chief
Conmi ssioner, in exercise of powers conferred on himby s.
38(3) of the Governnent of Part C States Act (49 of 1951),
an Under Secretary is also a person conpetent to authen-
ticate an order or instrument of the Government of Delhi.
The only question that remains for us to consider is whether
t he letter in question is the order of t he Chi ef




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 11

Conmi ssioner. The letter on which the entire defence of the
respondents rests is expressed in the foll ow ng words:

1438
"DELH STATE SECRETARI AT,
DELH STATE
No. F. 10(139)/54-G A &R Dat ed t he
14t h Decenber, 54.
From

Shri M L. Batra, M A, P. C. S
Under Secretary Finance (Expenditure) to Government, Del hi

State.

To

Shri Dalip Singh, M A, 1. R S., Conm ssioner of Excise,
Del hi State,

Del hi .

Subj ect: -G ant of L-2 License.

Sir,

Wth reference to your letter No. 295/ C/ 54 dated the 31st
August, 1954, on the above subject, | amdirected to say

that the Chief Conm ssioner i's pleased to approve under Rule
5. 1. of Delhi Excise Manual Vol. 11 the grant of L-2
license to Messrs. Gainda Mall Hem Raj, New Del hi, in place
of the L-2 License surrendered by Messrs. Army & Navy

Stores, New Del hi. ~Necessary License may kindly be issued
to the party concerned under intimation to this Secre-
tariate.

Yours faithfully,
(Sd.).. M L. Batra,
Under Secretary, Finance (Exp.)
to Government, Del hi State."

In the first place it is-—an inter-departnental com
nmuni cati on. In the second place it is witten with
reference to an earlier communi cation nmade by the ' Excise
Conmi ssioner, that is to say, ex facie, it purports to be a
reply to the latter’s letter of August 31, 1954. In the
third place the witer quite candidly states that  he had
been " directed to say sonething by whom it is not
stated. This nakes it quite clear that this docunent is not
the order of the Chief Conm ssioner but only purports/'to be
a conmmunication at the direction of sone unknown person- of
the order which
1439
the Chief Conm ssioner had made. |ndeed in paragraph 7 of
the respondents’ statenent filed in the H gh Court  on
February 2,1955, this letter has been stated to have "
conveyed the sanction of the Chief Conmi ssioner of the grant
of license to the 5th respondent ". A document which conveys
the sanction can hardly be equated with the sanction itself
Finally the docunment does not purport to have been authenti -
cated in the formin which authentication is usually /made.
There is no statenent at the end of the letter that it has
been witten " by order of the Chief Conm ssioner ". [For al
these reasons it is inpossible to read this docunment as the
order of the Chief Comm ssioner
Learned counsel for Messrs. Ginda Mall Hem Raj relied on
our decision in Dattatreya Mreshwar Pangarkar v. The State
of Bonbay (1). |In that case there was anple evidence on the
record to prove that a decision had in fact been taken by
the appropriate authority and the infirmty in the form of
the authentication did not vitiate the order but only neant
that the presunption could not be availed of by the State.
That decision did not proceed on the correctness of the form
of authentication but on the fact of an order having in fact
been nmade by the appropriate authority and has thus no
application to the present case where it is conceded that
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the Chief Conmm ssioner had not in fact made or concurred in
the making of an order granting the license to Messrs.

Gai nda Mall Hem Raj .

In the view we have taken it is not necessary for us to
consi der whether the action taken under the Excise Act and
the rules thereunder was a judicial or an executive action

for even if it were of the latter category the Iletter of
Decenmber 14, 1954, cannot be treated as an order properly
aut henticated to which the presunption raised by Art. 166 of
the Constitution will attach. For reasons stated above we
hold that there was no valid order granting the L-2 license
to Messrs. Gainda Mall Hem Raj and that in the eye of the
| aw t he vacancy arising on the closure of the

(1) (1952) S.C.R 612.

183
1440
busi ness by Messrs. Arny and Navy Stores still remains
unfill ed. The ~applications of the appellants and other

applicants were for a grant of L-2 license for 1954/ 1955.
That year ~has -gone past and accordingly in the changed
circunst ances —we direct the Chief Commissioner to fill up
the vacancy caused by the closure of the business by Messrs.
Arnmy and Navy Stores by inviting applications fromintending
i censees including the appellants and Messrs. (Gainda Ml
Hem Raj and granting the sane to the nost  suitable party.
We, therefore, accept this appeal, reverse the order of the
H gh Court and issue a mandanus to the effect aforesaid and
also direct the ‘respondents Nos. 1 to 4 to pay the
appel lants’ costs of ‘this appeal” and of the proceedings in
the H gh Court out of which this appeal has arisen. Messrs.
Gai nda Mall Hem Raj are to bear their own costs throughout.
Appeal all owed.




