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ACT:

The High Court Judges (Conditions  of service) Act,
1954- - First Schedule” Part |1l Para 2(b)--Ceiling on
addi ti onal pension of Judges--Held ultra vires.

HEADNOTE:

Petitioner was a menber —of the state Judicial Service
and was el evated as a Judge of the Hi gh Court on 1.7.1975,
and was later transferred to another H gh Court ‘where he
retire on 21.7.1984. A dispute relating to pension was
di sposed of by this Court —on 9.4:1985 fixing it at
Rs. 21,500 per annum Meanwhi l e, the High Court Judges
(Conditions of Services) Act, 1954 was anended by Centra
Acts 38/86 and 20/88, and he applied under ‘the said
Anmending Acts asking for benefits there-under,” and this
Court refixed the petitioner’s pension at Rs.41,600 per
annum w.e.f 1.1.1986 and at Rs. 46,100 per annum w.e.f.

1.11.1986.

In an interlocutory petition the petitioner
chal l enged the ceiling on additional pension appearing in
cl ause (h) of paragraph 2 of Part |1l of the First Schedul e

to the H gh Court Judges (Conditions of Service) Act 1954.

Allowing the petition, this Court,

HELD: 1. There was no justification to introduce a
further ceiling of Rs.8,000 per annumirrespective of the
years of conpl et ed service rendered and allow a
di scrimnation operate. Once the proviso has “a limt
whi ch neets the purpose there is no basis for the further
l[imt of Rs 8,000. [101A}

2. The ceiling of Rs. 8,000 is not necessary to  be
i nposed and if that is applied, a situation giving rise to
the application of Article 14 of the Constitution does
arise. [101E]

3. Fixing the pension at Rs. 48,000 per annum held
that the ceiling in paragraph 2(b) of Part |11l of the First
Schedul e is unsust ai nabl e under Article 14 of the
Constitution and woul d not be operative. [101F]

JUDGVENT:
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ORI G NAL JURI SDICTION: Interlocutory Application No. 1
of 1989.
I N
W P. No. 16093 of 1984 etc.
(Under Article 32 of the Constitution of India).
S.M Jain, S.K Jain, M. Pratibha Jain and Pradeep
Agarwal for the petitioner.
Arun Jaitly, Additional Solicitor General, Kailash
Vasdev and Ms. A. Subhashini for the Respondent.
The followi ng order of the Court was delivered:
Petitioner was a nmenber of the Raj ast han Judici a
Service and was el evated as a Judge of the Rajasthan Hi gh
Court on July 1, 1975. He was transferred to the Del hi Hi gh
Court from where he retired on July 21, 1984. A dispute
relating to his pension becane the subject-matter of a wit
petition before this ~Court and was di sposed of on April 9,
1985 (1985 2 SCC 355). This Court fixed his pension at Rs.
21, 500 per, annum
In the -meantinme, certain changes in the Hgh Court
Judges (Conditions of Service) Act, 1954, were brought about,
firstly, ~by Central Act 38/86 and again by Central Act
20/ 88. Petitioner applied to this Court in G vi
M scel | aneous Petition No. 18044/88 asking for benefits
under the Anmending Act.” This Court by its decision on
August 18, 1988, refixed petitioner’s pension at Rs. 41, 600
per annumwith effect fromJanuary 1, ~ 1986, and at Rs.
46, 100 per annumwith effect from Novenber -1, 1986, keeping
the two anendrments referred to above in view (1988 4 SCC
121). In paragraph 19 of this Court’s order, it was stated:
"We refrain._ from expressing any opinion as to the
effect of lifting of the ceiling on the specia
addi tional pension at Rs. 8,000 per~ annum pl aced
by clause (b) of paragraph 2 of Part Il of the
First Schedule. The question really does not arise
for our considerationat the moment and is |eft
open. "
100
The petitioner has now applied to thi's Court
challenging the <ceiling on additional pension appearing
in clause (b) of paragraph 2 of Part 11l —of the first
Schedule to the Hi gh Court Judges (Conditions of Service)
Act of 1954. The First Schedule Deals wth pension of
Judges. Judges in Hi gh Court are recruited from three
sour ces:
(a) from the Bar;
(b) Menbers belonging to the fornmer I ndi an G vi
Service; and
(c) Oficers of the State Judicial Service.

In this case we are concerned with Part IIl as . petitioner
had been el evat ed as a Judge of High Court from the
Raj asthan State Judicial Service. |In respect of -such a

Judge the pension payable is prescribed to be:

"(a) the pension to which he is entitled under
the ordinary rules of his service if he had not
been appointed a Judge, his service as a Judge
being treated as service therein for the purpose
of cal cul ating that pension; and

(b) a special additional pension or Rs.1, 600 per
annum in respect of each conpleted year of service
for pension,but in no case such additional pension
together with the additional or special pension
if any, to which he is entitled under the ordinary
rule of his service exceed Rs. 8,000 per annum

Provi ded that the pension wunder clause (a)
and additional pension under clause (b) together
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shall in no case exceed Rs.54,000 per annum in
the case of a Chief Justice and Rs. 48,000 per
annumin case of any other Judge."

Since this Court had fixed the pension at Rs. 46,100 and
petitioner’s claim f or being put at par wth other
Judges by fixing his pension at Rs. 48, 000 per annum had
not been accepted, petitioner has approached this Court
challenging the <ceiling of Rs. 8, 000. According to the
petitioner, he had put in nine years of conpleted service as
a Judge and on the basis of the provision for specia
addi ti onal pension of Rs. 1,600 per annumin respect of
each conpl eted year of service for pension he was entitled
to Rs.14,400 but the limt in the provi so woul d have the
effect of fixing ceiling at Rs. 48,000 per annum There
was no
justification to introduce a further ceiling of Rs. 8,000
per annumirrespective of the years of conpleted service
rendered and allow a discrimnation to operate. Once the
proviso has a limt which neets the purpose there is no
basis for ~the further limt of Rs. 8,000 as contained in
par agr aph-(2) above.

The counter-affidavit filed on behalf of the Mnistry
of Law and Justice sought to justify the [imt by referring
to cases of Central Cvil Service Oficers retiring as
Secretaries to Governnent where full credit was not bei ng
given for the entire period of service rendered and aceiling
was fixed. Such a ceiling actually is fixed in respect of
all the three situations covered by the First Schedul e.
A Menber of the Bar with 14 years of conpleted service out
of which six years are served as a Chief Justice or as a
Judge of the Suprene Court gets the maxi num pension of Rs.
54,000 and in the event of his retirenent without becom ng
Chi ef Justice or a Judge of the Suprene Court, his' pension
entitlenent is Rs. 48,000 per ~annum Simlar is the
provi si on relating to the menbers of the Indian G vi
Service who were earlier elevatedas Judges. It 'is the
contention of the petitioner that once a ceiling limt was
fixed as contained in the proviso of the Third Part, there
was no further justification for the Paragraph 2(b) ceiling.
W find full force in the subnission.  The reasons which
weighed with this Court on the earlier occasion for
enhancing the petitioner’s pension fully apply to - the
present aspect. The ceiling of Rs. 8,000, therefore, is
not necessary to be inposed and if that is applied, a
situation giving rise to the application of-Art. ~ 14 of the
Constitution does arise. |In fact, the presence of the
proviso clearly brings out the intention that no *****x*x*
sought to be made between Judges recruited from._  the
di fferent sources for the matter of the ceiling on pension
We, therefore, nodify the order of this Court” fixing
petitioner’s pension at Rs. 46,100 and require his- pension
to be fixed at Rs. 48,000 per annum by holding that the
ceiling in paragraph 2(b) of Part 111 of the First Schedule
i S unsust ai nabl e under Art. 14 of the Constitution and woul d
not be operative. W direct that petitioner’s pension from
Noverber 1, 1986, shall be fixed at Rs. 48,000 a year

W would neke it clear that as we have held that
paragraph 2(b) is ultra-vires, it will follow that all cases
to which the present situation applied should be revised by
the Union of India without requiring representations or
applications fromthe retired Judges concerned.

There woul d be no order as to costs.

V.P.R Petition all owed.
102
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