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The accused appel |l ant -al ong with two ot her persons
nanel y, Sahdulli Khan-and Mehtab Khan were tried for
committing an of fence under Section 302,307/34 | PC and
under Section 27 of the Arms Act. The | earned Sessions
Judge acquitted all the accused persons.” The State
preferred two appeal s chal |l enging the order of acquittal of
the appel l ant and the other being acquittal of two other
persons. The Hi gh Court refused | eave in appeals
preferred by the State against the two other persons and
accordingly the appeal s were di sm ssed. Agai nst the
order of acquittal passed in favour of the appellant in two
appeal s, leave was granted and the High Court set aside
the order of the Sessions Judge, acquitting the accused-
appel | ant and convi cted the appell ant under Section 302
| PC and sentenced himto undergo life inprisonment.  He
was further held guilty of the charge under Section 307/34
| PC and sentenced to undergo five years rigorous
i mprisonnent and guilty of the charge under Section 27 of
the Arnms Act and sentenced to undergo one year ri gorous
i mprisonnment. Al the sentences were to run
concurrently. Aggrieved by the order of conviction the
present appeal is filed.

The prosecution case in short as per the FIR | odged

at the Police Station Kotwali, Mathura on 22.2.1978 by
PW 1Satya Prakash is that his father living in Pirpanch
Gali, Mathura had litigation with one Kedar, son of
Ayodhya Prakash, resident of Mathura. On 22-2-1978 at
about 6.30 P.M a call was given at the door of Ranchor
Lal, father of the conplainant, to come and receive a
tel egram Ranchor Lal canme out to the main door
received the telegramand started reading it. Satya
Prakash foll owed hi mand was standi ng behind him The
conpl ai nant saw that some one fired two shots on his
father Ranchor Lal and the shots hit Ranchor Lal PW15
on his chest and el bow, whereafter he fell down. Shiv
Kummar PW2, the other brother of the conplainant ran
after the miscreants raising hue and cry, who were four in
nunber in the street. One Ramesh (deceased), son of
Keshav al so ran after the miscreants and was able to
catch hold of one of them The miscreant in his attenpt
to flee fired on Ramesh which hit Ramesh on the

abdomen. After the fire was shot the m screant was
overpowered in Holiwali Gali, near Chhota Bazar

Mat hura by the conpl ai nant and ot her nanely, Hall a,
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Banwari Lal,Dauji and few others. The other three
conpani ons of the m screant were successful in escaping
fromthe spot but various w tnesses, in the streetlight
managed to see their faces. The apprehended m screant
had a country made pistol in his hand and upon
guestioni ng, gave out his nane as Haji Khan (appellant
herein). The FIR was prepared by Satya Prakash PW1 in
his own hand and was sent to the police station. His
brot her Shiv Kumar, PW2 and w tnesses Dauji and
Banwari Lal PW3, caught the appellant on the spot and a
country made pistol was recovered fromhim It is also
mentioned in the FIR that injured Ranesh had been sent
to the hospital and Satya Prakash the conpl ai nant was
also in the process of taking his father to the hospital. On
his way to the Agra Hospital, Ramesh succunbed to his
injuries and died.

The def ence version appears to be that they
have been fal sely roped in the case due to some wong
assunptions. ~According to the appellant-Haji Khan, he
was serving in the Indian Arny at the relevant tine and
that he had gone to Chhota Bazar, Mathura. There was
electricity failure in the nmarket and suddenly sone
conmotion took place, people started running helter-
skelter. In the confused nelee, sone one hit himon the
head and he fell down in the market. He was then taken
to the house where he was nercil essly beaten, upon
gai ni ng consci ousness he found hinself in the hospita
and only then he cane to know that he was under arrest.
He all eged false inplication. In support of the defence of
the appell ant, four w tnesses were exam ned.  Rel evant
for the purposes of the appellant’s case are DW3, Vinod
Kumar Bi sht, Asstt. Supervisor in the Hydel Sub-station
Mat hura, to prove that there was electricity failure in the
eveni ng of 22.2.78 in Chhota Bazar -area of Mthura and
its adjacent streets; DW4 Virendra Singh, Arms and
Ammuni tion Expert of Indian Arnmy to contradict the
version and the facts proved by the Ballistic Expert
(Budhal Rai) exami ned by the prosecution

The | earned Sessions Judge acquitted the
appel l ant as the court did not place reliance on the
statement of PW1 Satya Prakash and PW2 Shiv Kunar,

PW 4 Bhanwari Lal, eye wi tnesses exam ned by the
prosecution of the incidence concerning the deceased,
Ramesh and attack on PW15 Ranchor Lal. The court

did not rely on these witnesses as they were not foundto
be trustworthy. The Sessions Court disbelieved the
statement of PW1 mainly on the ground that it | ooks
unnatural that he would scribe the FIRin his own hand

i nside his house when his injured father remai ned |ying at
the door during that period and that he did not take

i medi ate steps to provide to himnedical aid. Further
that when 32-40 persons had assenbl ed at the house of

PW 1, he could not nanme even 2-4 persons. The

Sessions Court further held that while chasing the four
assailants, only one was apprehended but none tried to

go after the renmaining assailants and, further howis it that
his cl othes were not found sneared with bl ood when his
father PW15 Ranchor Lal was hit on the right side of the
chest and right el bow region causing bl eeding injuries.
PW 2 Shiv Kumar was disbelieved because he was

unabl e to see the person who handed over the tel egram

to his father but was able to see the other four persons,
who came to the house and were at a distance of about

15 paces. The four miscreants who fired at PW15 were
facing north-west whereas PW2 was coning from west
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havi ng his face towards east. PW3 was di shelieved as

he coul d not give the direction of the shop at which he
was standing at the time of the incidence. He could not
tell fromwhere the deceased Ranmesh entered and

chased the m screants. The court in its finding has al so
stated that it could not understand as to how an attenpt
was not nade to get the nmiscreant free at the time of his
capture despite the fact that the other two accused out of
the three who made the escape, were the real brothers of
the miscreant and were fully arnmed at that tine. It is also
surprising that the persons responsible for hatching
conspiracy of firing were not proceeded agai nst inspite of
the fact that the evidence was coll ected agai nst them

The prosecution version was  disbelieved by the Court as
it found that PW1 and his fam |y nmenbers were not
strangers to the crime. PW3.is the chance w tness and
has cl ose association with PW1. Fromthe place where
PW2 was standing, it would not have been possible for
himto see the m screants. The prosecution has not

exam ned i ndependent w tnesses when their presence is
admitted and exam nation of the interested w tness does
not inspire confidence.

In the appeal, the Hi gh Court has re-
appreci ated the evidence as according to the Hi gh Court
the prosecution has proved that the FIR was | odged by
PW1 without any delay and thus there was not much
time and opportunity available to the conplainant to
consult others and to cook-up a tailored case.  In the
absence of adequate evidence regarding the ennmity of
the conpl ai nant wi th one Kedar Nath, who wasalleged to
be behind the incident and who was instrumental and
conspirator to the crinme, the conspiracy does not play a
significant part to prove the involverment of the appell ant
in the commission of crine. The Sessions Court had not
scrutini zed the ocul ar testi nmony of PW15 who was
attacked by the assail ants and whose presence at the
initial stage of the crinme is undoubtedly proved. The
Sessi ons Judge has ignored the statenent of PW 15 who
is an injured witness which is supported by pronpt FIR
and nedi cal evidence. The Sessions Judge has
conmitted a gross illegality in not analyzing the version of
PW15 in a fair manner and ignored its | egal value. On
appreci ation of the evidence of PW1 the court found that
his presence at the spot could not be doubted rather his
presence is very much undi sputed and proved by his
statenment and the evidence of the other w tnesses as
wel |l by his conduct. The Sessions Judge has
unnecessarily created a doubt in the version of PW1 and
PW2 on the basis of the fact that they had left their
injured father and started chasing the culprits, which
according to the High Court is the nobst natural conduct
when there are other persons to | ook after the injured
father. The Hi gh Court was also of the viewthat the
statenment of PW1 could not have been disbelieved
simply because he could not nane the persons gathered
at the tine of the shooting incident on his father at his
resi dence. The Hi gh Court further found that the
statenment of PW3 should not have been rejected outright
al t hough he was not wholly a true witness, at |east the
truthful portion of his evidence should have been
accepted after due care and caution. The Hi gh Court
di scarded the evidence of DW4, Jitendra Singh, the
wi t ness exani ned as an expert on the ground that it was
not scientific. The Hi gh Court was of the view that his
evidence is not reliable to discard the testinony of PW?21
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Budhal Rai, an expert w tness exam ned by the
prosecution to prove the factum of usage of the country
nmade pistol. On appreciation of the material placed on
record by the prosecution, the H gh Court was of the view
that the Sessions Court has commtted an error in
appreci ating the evidence, particularly the statenent of
the eye witnesses in proper perspective and required
interference.

In this appeal the |earned senior counsel for
the appell ant has addressed us on three broad issues. (i)
whet her the Hi gh Court, while passing an order of
convi ction by reversing the judgnment of the sessions
judge erred in re-apprisinng the evidence and not giving
enough wei ghtage to the concl usi on reached upon by the
sessions judge; (ii)  whether the H gh Court has erred in
convi cting the appel l'ant even though prosecution was
unable to establish any nmotive and further nore the
conspi racy theory as put forward by the prosecution when
it was rejected by the sessions court as well as by the
H gh Court; (iii) whether the H gh Court has commtted a
gross injustice by over |ooking the evidence of Mihesh
Si ngh Yadav DW5 and statement of the appell ant
pertaining to the purpose of his visit to Mathura and he
being falsely inplicated sinply because he happened to
be at the place of /i ncidence.

On the first question, the subm ssion of the
| ear ned senior counsel is based on the principles
enunci ated by this Court, in cases where two views are
possi bl e, the Hi gh Court should not interfere because it
feels that sitting at the sessions court it -would have
preferred conviction. The Hi gh Court should consider
every reason given by the sessions court in favour of
acquittal and then dislodge them W are in conplete
agreenment with the principles laid down by this Court in
nunber of decisions but at the sanme time we nmay
mention that they do not take away the powers and
jurisdiction of the appellate court to re-apprise the
evidence in cases where it feels that the sessions court
has committed an error in its approach, application of |aw
and al so appreciation of evidence on record or when the
court has misread or not read the evidence placed  before
it. It cannot be said that the appell ate court does not have
the power to reverse the order of the sessions court when
it feels and finds that there is a direct evidence to prove to
the contrary on record, otherwise it would defeat the
entire purpose and the intent of providing appeal agai nst
the judgnent of the sessions judge.

In the present case, what we find is that the
Hi gh Court has reached a different concl usion on
appreci ation of the statenent of the eye w tnesses. ~ The
Hi gh Court has appreciated the statenent of the victim
PW 15 which the sessions court failed to do. The High
Court has placed reliance on the fact of imediate
| odgi ng of FIR and the confirmation of the story narrated
therein by ocul ar statenent of the w tnesses exam ned by
the prosecution. The H gh Court has rightly taken a
different view on the statenent of PW1 which has been
ignored by the trial court on the basis of the insignificant
aspects nanely that he could not name the persons
among the crowd that had gathered outside his house. O
that howis it that his clothes were not bl ood stained while
he was standi ng behind his father and tried to help his
father. W have al so considered the statenment of PW15
on whomthe first attack was nmade and from where the
accused started running away and was chased by PW1,
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along with the deceased Ranmesh who was shot when he

was able to catch hold of accused appellant. W feel that
the testinmony of PW15 cannot be discarded as he is the
victimand also there is no denying of the fact that he was
shot at. It would be incorrect to say that the person who
was shot at froma near distance would not be in a
position to look at the face of the assailants in the
availability of sufficient light. There does not appear to be
any notive or reason for PW15 to falsely inplicate the
appel l ant in such a serious crinme. The statenment of PW1
coul d not have been di scarded whose presence in the

whol e of the incident is natural as the incident

commenced at his house and culmnated in a nearby

pl ace when he along with other persons including the
deceased Ranesh, chased the niscreants and

apprehended t he accused-appellant with a gun in his

hand. It could not be ignored that there was sufficient
time and opportunity for himto see that it was the
appel | ant ‘who was involved in comm ssion of the crine.

The sessi'ons court’s approach in appreciating the

evi dence of PW1 was, in our view, rightly discarded by
the Hi gh Court. W do not see any merit in the argunent

of the appellant that he has been falsely inplicated, as he
was caught near the place of incident, along with a
country nmamde pistol. The fact that PW1 could not
renmenber the faces of persons anbng the people who

had gat hered outside his house at the tinme of incident,
woul d not make the testinony unreliable. One has to | ook
at the situation in which crime was conmitted and al so

the mental condition of the witness who is the son of the
i njured person who had witnessed the heinous crine.. In
the heat of the nonent it is quite natural that his
attention would be nore towards the assailants and his
injured father and also to catch hold of 'the assailants who
were running away fromthe spot rather than to find out
who were the persons present at the-spot and in that
course if he could not renenber the faces of the persons
present, it cannot be a ground for discarding his
statenment whose presence at the spot was npbst natural

The approach of the sessions court could not be
appreciated in discarding his statenent on the ground

that his clothes were not found with bl ood stains. The
evi dence on record shows that he had sinply hel ped his
father after he received the injuries and thereafter he

i Mmediately left the spot and particularly so when there is
not hing on record to disbelieve the statement of Ranchor
Lal. W also do not see any reason to disbelievethe
version of PW2 whose presence at the spot cannot be
denied. His testinony does not suffer from any material

i ncongruity or falsehood as has been noted by the High
Court. PW3 deposed that after hearing the sound of two
gun fires he saw four persons with tamancha running
towards the bazaar and he foll owed them Sons of

Ranchor Lal, PW1 and PW2 were al so chasing them

Ranmesh apprehended one of the four badmash and that
badmash turned and fired shot on Ranesh which hit him

in the stomach and he fell down but they all apprehended
the badmash who fired gun shot. His statenent was

di scarded by the sessions court as he failed to point out
the direction towards which the assailants were running
and the direction of the shop at which he was standi ng at
the time of incidence. The High Court has agreed that he
is not a wholly truthful witness but so far as his statenent
of identifying the assailant is concerned, it does inspire
confidence The High Court’s acceptance of part of the
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evi dence and di scarding the unreliable part is in
accordance with law and is in tune of the established
practice followed by the courts while appreciating the
evi dence of the wi tnesses. The sessions court has
conmitted an error in discarding his evidence wholly.
The statenent of PW3 is a corroborative piece of

evi dence corroborating the statement of wi tnesses PW1
and PW2. The High Court has rightly found that the
statenment of Dr. Goyal who was the first in point of tinme to
exam ne Ranmesh, the deceased, is reliable regarding the
nature of injuries and supported by the statenment of
ballistic expert (PW21) that a gun was used in the

i nci dence .

From the evidence on record the sessions
court and the High court has rightly held that the
prosecution has failed to establish the conspiracy theory,
and that the notive to commit the crine has not been
proved, but does this nean that the H gh Court coul d not
have convicted the accused placing reliance on the
statenent' of the eye wi tnesses just because the
prosecution failed to prove a particular theory. W do not
think so. It is not necessary that if the prosecution theory
of the conspiracy or the notive fails, the entire case would
crunble to ground. The High Court has found the version
given by the witnesses trustworthy and found support to
their statenent fromthe nedical evidence and | odgi ng of
the pronmpt FIR, apart fromthe fact that the appellant was
appr ehended on the spot or near about the spot of crine
with the weapon whi ch was used in conm ssion of crine.

VWhen the court finds that the evidence of the eye

wi tnesses is true and can be relied upon, absence of
proof of notive or the conspiracy to conmit the crine
woul d not di sl odge the prosecution of securing the
convi ction of the accused on the basis of the reliable
evi dence.

Lastly, the subm ssion of the counsel that an
i nnocent person was apprehended at the spot and he
was wongly inplicated in the conmission of crine, the
counsel relied upon the statenent of DWD5, Mhender
Si ngh Yadav for the stand taken by the accused that his
presence in Mathura was for the purposes of purchase of
buffal o and he was not there at Mathura for comitting
the alleged crime. DW5 has deposed that he was posted
at Mathura Cantonnment at the relevant time and on
19.2.78, the appellant came to himat Mthura and stayed
with himtill 22.2.78, he was on |leave. On 22nd he left his
house at abut 5.30 P.M saying that he is going to see a
buffal o and he will need sonme noney from DW5 and he
may arrange for it, thereafter he did not return back
Di scarding this defence the H gh Court relied on the fact
that fromthe appellant only an anount of Rs.120.13 np
was recovered at the tinme when he was apprehended.

Apart fromthis, defence was put forth not at the outset
when he was examined first tine under Section 313 Cr

P.C. The stand was only taken when he was exam ned

the second tine on 16.5.80 after exam nation of the court
witnesses. It is surprising that any person intending to
purchase a buffal o would come with such a neager

amount. We cannot place reliance on the defence witness
on the face of the reliable evidence |led by the
prosecuti on.

On overall considerati on and on appreciation
of the evidence on record placed by the prosecution, we
are of the view that the Hi gh Court has not conmitted any
error or illegality in reversing the order of acquittal passed
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by the sessions court.

Appeal s are di sm ssed.




