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S.B. SINHA,  J :

1. Appel | ants, nine in nunber, are before us aggrieved by and

di ssatisfied with a judgrment and order dat ed 6.07.2006 passed by a Division
Bench of the Andhra Pradesh Hi gh Court in Crimnal Appeal No. 2600 of

2004, disnissing an appeal from a judgnment of conviction and sentence

dated 9.11.2001 passed by VII Additional Sessions Judge in Sessions Case
No. 150 of 1999 hol ding the appellants guilty of comm ssion of nurder of
one Annanr eddi Tatayya Nai du (deceased) and causing injuries to PW1

Annanr eddy Sreenivasa Rao, the son of the deceased.

2. Ennmity between the parties stands adnmitted. | Al the accused, the
deceased and the prosecution w tnesses are residents of a village comonly
known as K O Ml |l avaram

The deceased, his two sons PW 1 and 2 and ' PW 5 to 7 were accused
in Sessions Case No. 193 of 1998. A dispute between the two groups over
some |land canme upto this Court. There were political differences also.
Accused No. 1 allegedly supported Accused No. 3 in the G am Panchayat
el ecti ons wherein the deceased | ost. Another incident took place in relation
thereto. A case was filed against the deceased and others. It ended in
acquittal. There was an incident of fire in the village.” Sonme of the accused
persons al |l egedly collected a huge anpbunt promni sing the victins that they
woul d construct houses for those whose houses stood gutted therein but the
sai d prom ses were not kept.

3. PW 1 and 2 as al so the deceased and several other famly nenbers
went at Tuni to attend the court in which the case against the deceased and
ot hers was pending. Accused persons were al so present in the court. The
di stance between Tuni and the village is said to be about 20 kns.

VWereas others returned, the deceased and his son PW1 stayed back
They canme to the bus conplex of Tuni at about 9.30 p.m on 23.06.1998.
They boarded the bus for going to their village. PWD5 also boarded the sane
bus. PWs 6 and 7 are said to have boarded the sane bus froma bus stop
known as Tandava Centre. Admttedly PW3 Nanmal a Chandra Rao and
PW 4 Yandamuru Prasada Rao were the conductor and driver of the said
bus.

Wil e the bus reached Rapaka road junction at about 10.30 p.m,
sonme passengers got down fromthe bus. Wen it started again, Accused
No. 1 exhorted others to kill the deceased. Appellants herein as al so
Accused No. 10 (since deceased) inflicted a | arge nunmber of injuries upon




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

11

him H's body was dragged near the door of the bus. PW1 was al so
assaulted. He was dragged by Accused Nos. 11 to 18 upto the door of the
bus. The driver and the conductor as al so other passengers fled away.
Accused al so thereafter left the place of incident. PW1 cried for help
Hearing his cry, PW 3 and 4 cane back to the bus and on a request made by
him the bus was brought to the house of the deceased.

4, Before the | earned Trial Judge a | arge nunber of witnesses were
exam ned. Eye witnesses to the incident, however, were PW 1, 5, 6 and 7.
Their testinonies were not relied upon by the | earned Trial Judge.

Placing reliance on the testinonies of PW3 that no passenger boarded
the bus from Tandava Centre, the statements of PW 6 and 7 were
di shelieved. As the learned Trial Judge disbelieved the testinobnies of PW
6 and 7 that they had boarded the bus fromthe said stop, the deposition of
PW5 was al so not relied upon.. Their testinonies were furthernore
di shelieved on the prem se that-they did not satisfactorily explain as to why
they had visited village Tuni on the fateful day. Comments were al so made
by the |l earned Trial Judge that no docunentary evi dence was produced
before the Court to establish their presence particularly in view of the
evi dence of PW4. The |earned Trial Judge al so placed inportance on the
di spute between the parties to arrive at a conclusion that they were interested
Wi t nesses.

5. The | earned Sessi ons Judge al so | aid enphasis on the fact that

i mediately after the occurrence the of ficer incharge of the police station as
al so the officers of the Road Transport Corporation were inforned, they

cane in a bus to the village at about 1 a.m and exami ned the w tnesses. The
deceased and PW1 were shifted to the hospital at Tuni. But the genera

diary on the basis whereof the said information was said to have been

recei ved by the investigating officer having not been produced, the First
Informati on Report was held to be hit by Section 162 of the Code of

Crim nal Procedure (Code).

It was furthernore opined that as the lights of bus were swi tched off,
it was not possible for the prosecution witnesses and in particular PN 5 to 7
to identify all the accused. It was al so opined that the weapons which were
purported to have been recovered at the instance of the accused being M QO
Nos. 1 to 7 being not uniformin size and shape, their recovery at the
i nstance of the accused could not be relied upon. Details of the said
weapons having not been furnished by the said eye-w tnesses, an adverse
inference in that behalf was al so raised.

So far as the deposition of PW1 who was an injured witness is
concerned, the |earned Sessions Judge disbelieved himinter alia holding:

"\ 005The accused all or any one of them were not
seen just prior to the tine of occurrence anywhere
in Tuni Town or in the Bus stand till they were

al | eged to have been seen in the bus\005"

6. On the aforenentioned findings, a judgnent of acquittal was
recorded. The State preferred an appeal thereagai nst which has been
allowed in part by a D vision Bench of the Andhra Pradesh High Court

hol ding the appellants as al so Accused No. 10 guilty of comm ssion of
nmurder of the deceased and acquitting Accused Nos. 11 to 24 of all charges.

7. M. MN Rao, |earned Senior Counsel appearing on behalf of the
appel l ants, apart fromreiterating the grounds which found favour with the
| ear ned Sessions Judge in pronouncing the judgnment of acquittal, submtted:

(i) The High Court misdirected itself insofar as it failed to take into
consi deration that while entertaining an appeal against a judgnent

of acquittal the paranmeters therefor are different fromone arising

out of a judgment of conviction and as in this case two views are
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reasonably possible, the inpugned judgment is unsustainable in

I aw.

(ii) | ndependent w tnesses who were cited in the chargesheet being
CWs \026 11 and 12 having not been exam ned as regards the veracity

of the prosecution case, a doubt about the prosecution version

shoul d have been raised by the Hi gh Court.

(iii) Statements of PW 5 to 7 having been found to be doubtful by the
| earned Trial Judge, the High Court should not have relied upon

t hem

(iv) Rel i ance placed by the Hi gh Court on the statenents of PW1 is

m spl aced.

8. M. Anoop G Choudhari, |earned Senior Counsel appearing on behal f
of the State, on the other hand, submtted:

(i) The | earned Trial Judge wongly discarded the evidence of PW 6

and 7 purporting to rely upon the evidence of PW4 who had not

made any statement in his deposition that they did not board the

bus at Tandava Centre and as such the sane is wholly perverse.

(ii) PW5 who admttedly boarded the bus at Tuni itself in any event
coul d not' _have been disbelieved only because PW 6 and 7 were

di sbel i eved.

(iii) None of the prosecution w tnesses having been put any question in
regard to their purpose of the visit, the | earned Sessions Judge

m sdirected itself i'n disbelieving their evidence on the ground that
they failed to prove their presence and / or purpose of their visit to
Tuni .

(iv) There was no reason to disbelieve PWM1 who was an injured
Wi t ness.
(v) The question as to whether the lights were switched off or not was

whol ly immaterial as not only all the accused were known to the
prosecution witnesses, but also in view of the admtted fact that the
Iight near the conductor seat was on and the accused were sitting
behi nd the deceased and PW1.

(vi) Testinmony of PW3, who for reasons best known to him having
resiled fromhis earlier statement, could not have been preferred to
that of PW 5 to 7 as the evidence of all the three prosecution

wi t nesses are consistent.

9. Certain basic facts are not denied or disputed. The deceased died in
the bus at about 10.30 p.m on 23.06.1998 while traveling to his village
hone from Tuni. PW1 also sustained injuries in the said incident.

I mredi ately after the incident, hearing cries from passengers, the driver of
the bus stopped the bus. Not only the accused persons fled away, all others
also did including PW 3 and 4. They cane back after a short while hearing
the cries of PW1l. They acceded to his request to take the bus to his house.
Fromthe records, it appears that the distance between the place where the
acci dent took place and the village in question was not nuch. ' In/any event,
the destination of the bus was the said village and they were bound to take
the bus thereat. PW1 informed about the incident to PW2, another son of

t he deceased.

10. The dead body of the deceased was brought down fromthe bus and
taken to the house. The conductor of the bus sent an.information to the
Depot Manager of the State Road Transport Corporation at Tuni. The
investigating officer was also inforned. A report to that effect m ght have
been noted in the general diary but the same could not have been treated to
be an FIR  Wen an information is received by an officer incharge of a
police station, he in terms of the provisions of the Code was expected to
reach the place of occurrence as early as possible. It was not necessary for
himto take that step only on the basis of a First Information Report. An
information received in regard to conmm ssion of a cognizable offence is not
required to be preceded by a First Infornmation Report. Duty of the State to
protect the life of an injured as al so an endeavour on the part of the
responsi bl e police officer to reach the place of occurrence in a situation of
this nature is his inplicit duty and responsibility. |If some incident had taken
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place in a bus, the officers of the Road Transport Corporation also could not
i gnore the sane. They reached the place of occurrence in another bus at
about 1 a.m The deceased and the injured were, only then, shifted to the
Tuni hospital.

11. A First Information Report was recorded at about 3 O Clock in the
night. 1In the aforenentioned situation, it cannot be said that the information
received by the investigating officer on the tel ephone was of such a nature

and cont ai ned such details which would ambunt to a First Information

Report so as to attract the provisions of Section 162 of the Code.

12. In the First Information Report all the accused persons were naned
and overt acts on their part were also stated at sone |length. Each and every
detail of the incident was not necessary to be stated. A First Information
Report is not neant to be encyclopedic. While considering the effect of
sone omi ssions in the First I'nformati on Report on the part of the informant,
a court cannot fail to take into consideration the probable physical and
mental condition of the first informant. One of the inportant factors which
may weigh with the court is as to whether there was a possibility of false

i mplicationof the appellants. Only with a viewto test the veracity of the
correctness of the contents of the report, the court applies certain well-
known princi pl es of caution.

13. Once, however, a First Information Report is found to be truthful,
only because nanes /of sone accused persons have been nentioned, against
whom t he prosecution was not able to establish its case, the entire
prosecution case would not be thrown away only on the basis thereof. |If
furthernore the purported entry in the general diary, which had not been
produced, is not treated to be a First Information Report, only because sone
enquiri es have been nade, the sanme by itself would not vitiate the entire
trial. Enquiries are required to be nade for several reasons; one of themis
to ascertain the truth or otherw se of the incident and the second to
apprehend the accused persons. Arrest of accused persons, as expeditiously
as possible, leads to a better investigation. Accused No. 1 was a Sarpanch of
the village. Accused No. 2 is a Fair Price Shop dealer. Accused No. 3 was
also admttedly a well-known person.” It is also not denied and disputed that
ot her accused were also related to him

In view of the fact that such an incident had 'taken place, indisputably
it would i nmedi ately be known to the villagers: Those who hol d sone
respectabl e position in the village and particul arly those who are concerned
with the adm nistration of Panchayat were expected to be present.

14. PW 02717 P. Ranthandra Rao was the investigating officer at the first
instance. PW18 S. Surya Rao investigated the case after PW17 was
transferred. Fromtheir testinonies it appears that Accused Nos. 4, 7, 9, 15,
21 and 23 were arrested on 7.07.1998 in the nmorning from near about a

pl ace known as Narappa Tank situated near Tuni. | Accused No. 12 was

arrested on 14.07.1998 and Accused Nos. 14, 16, 18 and 20 were al so

arrested on the same day. An injury on the finger of Accused No. 5 was also
noticed. He was sent to the governnment hospital for treatnment. Accused

Nos. 6, 8, 11, 10 and 24 were arrested in the house of Accused No. 11 on
16.07.1998 in the norning hours. They made confessions |eading to

recovery of facts which are adm ssible under Section 27 of the Indian

Evi dence Act. Some of them viz., Accused Nos. 6, 8, 10 and 24-al so
produced bl ood stained cl othes which had been put on by them

15. We have taken note of the absence of the accused and that they were
absconding for a long time only to highlight the conduct on their part and
that had they been really innocent and falsely inplicated, their presence
woul d have been noticed in the village on the same night and in fact they
coul d have been wi tnesses to inquest etc.

16. Conduct of the accused vis-‘-vis the statement of an eye-w tness has
been considered by this Court in Dharmendrasinh Alias Mansi ng Ratansinh
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v. State of Gujarat [(2002) 4 SCC 679] in the follow ng terns:

"16. The submi ssion made on behal f of the

appel l ant that the conpl ai nant had actual ly not

wi t nessed the occurrence al so has no basis. She

has made the statenent to that effect and nothing
could be elicited in her cross-exam nation by

reason of which any doubt could arise about the
veracity of her statenent. On return fromthe dairy,
she found her husband assaulting the deceased and

on her alarmraised, he slipped away fromthe

other door. It is also strange that after the incident
the appell ant was not available for nore than 15
days until he was arrested by the police. In the
normal course, on the nurder of his two sons, he
shoul d have been noving around the scene and to

have | odged the report against the real assailants or
in case the real assailants were not known, he

coul d have | odged the report wthout nam ng any
accused t'herei n\ 005"

17. St atements under Section 161 of the Code were recorded by PW17 P.
Ranchandra Rao. Accused Nos. 19 and 22 surrendered before PW18 S.

Surya Rao on 21.07.1998 and Accused Nos. 13 and 17 surrendered before
himat 10 a.m on 6.08.1998.

18. The Mediator’'s report, inquest report and the observation report al
are dated 24.06.1998. The subm ssionthat the investigating officer recorded
the statements of the w tnesses are not borne out fromthe records except
froman endorsenent made in the sheet meant for noting the details of the
fare received by the conductor which is to the follow ng effect:

"To

The D. M

Sir,

07.30 KM Service, the bus started at 21.45 hours
from Tuni and it reached Repaka Centre, sone
passengers poked anong thenselves in the bus. In
that anxiety, the renmining passengers requested us
to stop the bus, got down and ran away. W were

al so got down fromthe bus with fear. After sone
time when we have seen in the bus two passengers
received serious injuries with knives. One of them
requested us to take themto their house for first
aid. W have infornmed the Depot Manager (DM

and he brought one bus to the village. Cl, DSP
cane and recorded the statenents. In the

afternoon at 15.00 we have reached the depot.

Hence we are inform ng you."

The | earned Trial Judge, in our opinion, conmtted a serious error in
opi ning that investigation had already started before the | odging of the First
I nformati on Report.

19. PW3 in his evidence did not say when the said endorsenent was

nmade. He did not say that investigating officer came to the village and took
his statement. According to him one DSP cane and recorded the said

st at enent .

20. Statements of PW 3 and 4 cannot be taken to be sacrosanct for the
pur pose of dishbelieving other witnesses. The statenments of PW3 evidently
were recorded on the next day after he reached the depot at about 3 p.m
Even then he did not say that one of the passengers had died. No undue

i mportance can be given to a sentence nmade therein so as to lead a
conclusion that the entire prosecution case is vitiated in | aw.
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21. The di stance between Tuni, where the hospital and the police station
are situate, and the village has been noticed by us. It is about 20 kns. The

di stance between the village and the place of occurrence is about 2 kms.

The First Informati on Report was | odged at about 3 a.m on the same night.

I nquest started at 7 a.m next day. It took about three hours. Observation
report was drafted at about 6 a.m The Mediator’'s Report was drawn up

i medi ately thereafter.

22. Submi ssion of M. Rao that the Village Adninistrative Oficer was
not informed by PW1 loses all significance as he is a party to the

af orementi oned reports. The place of occurrence was an isol ated pl ace.
There was no house or shed. There was a | and bearing 'G ngelly Crop’
There were bushes on both sides of the road.

23. Post nortem was conducted by PW11 Dr.B.V.S. Chal apati Rao. It
conmenced at about 2 p.m As many as 30 injuries were found on the body

of the deceased.” Only Injury Nos. 1 to 3 were possible to have been caused
by a stick. Apart fromthe said question, no other question worth any
significance has been put to the said witness (PW11) on behalf of the
accused. It is significant to note that according to the accused thensel ves
some of the weapons (MX>s 1 to 7) which had been shown to himhad one

si de sharp and one side blunt edges.

24, PW10 Dr. K Indira Surya Kumari had exam ned PW1 and found a
| arge nunber of incised injuries but also found seven | acerated wounds on
his person. She stated:

"The injuries 2, 3, 5.and 9 are caused by a sharp
object and the injuries-1,6,7,10 and 11 are caused
by bl unt object about 4 to 8 hours prior to the
exam nation."

In cross-exam nation, according to her, she was infornmed about the
nature of weapons causing injuries to PW1.

25. The injuries on the person of PW1 nmight have been found to be
sinple. But, he with the dead body of his father cane ' to the house. The
nmental condition of PW 1 and 2 can be well inmagined. Wen the Depot

Manager and the Deputy Superintendent of Police arrived in a‘bus at about 1
a.m, as noticed hereinbefore, they nust have nade prelimnary inquiries.
They were taken by anot her bus which was driven by PW12 Bafti. He was

al so a witness to the spot inspection

26. Village Administrative Oficer of KO Mllavaramwas a witness to
the inquest as also the recovery. Recovery of a |arge nunber of weapons as
al so bl ood stained clothes is also not in dispute. PW14 D. Phani Babu s
the Village Adm nistrative Oficer of Nandivonpu Village. He is a wtness
to the arrest of sonme of the accused.

27. The | earned Sessions Judge, as noticed hereinbefore, relied upon the
evi dence of PW3 (wongly stated as PW4) to discredit the evidence of

PW 6 and 7 inter alia on the premise that they are interested w tnesses.
There were sone i ndependent w tnesses. They, for obvious reasons, cane
forward to depose in favour of the prosecution. The Hi gh Court has rightly
noticed that PW 3 and 4 tried to save their own skin. They never inforned
about the particulars of the incident. They only stated that there had been
conmotion. They did not disclose any details about the incident. On the

af orementi oned prem se the High Court had observed that they m ght have

been desisted fromgiving the particul ars expecting that there may be a
trouble to themif the nanes of the accused are disclosed. Their behaviour
keeping in view the present societal condition, cannot be said to be wholly
unnatural. They purported to have nade a statenent that Accused No. 1 did
not board the bus. Although they knew who the accused were but never

made any statement before the police that he did not board the bus. It was
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accepted that there were about 48 passengers in the bus and only one
passenger got down at the 4th stage. They did not dispute that Tandava
Centre was a bus stop. PW3 could have proved fromthe chart that nobody
boarded the bus at that stage. W find that except paynent of fare for two
stages, fare have been paid for all the stages. He could have correlated the
nunber of stages which would have been attracted if PW 6 and 7 were to

board the bus at Tandava Centre.

28. PW 6 and 7 could not have been disbelieved only on that account.
The | earned Sessi ons Judge took somewhat a strange view as regards the
purpose for which PW 6 and 7 visited Tuni. No question as to whether

PW6 cane to Tuni to purchase nedicine for his nother or when she had

been brought back from Cancer Hospital, Kakinada was put to him

Odinarily, no witness would carry any docunentary proof to show that he
had purchased nedicine at Tuni. No w tness would keep the bus ticket with
hinself to prove the fact that he travelled in the bus a few years back. They
had wi tnessed a gruesonme mnurder-in the night ran about 2 kns. to inform
PW 2 about the occurrence. |If their testinonies otherw se are acceptabl e,
we are of 'the view that the same should not have been di scarded on such
filnsy pretext. PW5 was already in the bus. He did not board at Tandava
Centre. Wiy hi's evidence had not been accepted is not deci pherable from
the judgnent of the |earned Sessions Judge. Reporting of the matter to the
Village Admi nistrative Oficer, in our opinion, was not of much
significance. The Village Administrative Oficer has been examned in this
case. No suggestion was put to himthat he was not aware of the incident.
Even otherwi se he was involved in the investigation from6 O Cock in the
norning. Even in the inquest report, the conm ssion of the offence was
attributed to the accused, to which he was a signatory.

29. PW2 in his evidence categorically stated that PW 6 and 7 canme to
his house at about 11 O Clock in the night and inforned himabout the

i ncident and sone tine thereafter the dead body of the deceased as al so PW

1 arrived in the bus in question. He not only found the dead body of his
father, but also found PW1 lying in the bus in between two rows of seats
with bleeding injuries. An attenpt was made to take himto the hospital. He
was placed in a tractor. However, the driver was not avail abl e.

In the meanwhile only, the driver and the conductor of the bus
i nfornmed himthat another bus would be com ng from Tuni Depot. PW1
was taken to the hospital only in the said bus |eaving the dead body in the
house. Strangely enough, apart fromthrowi ng a suggestion'that PW 6 and
7 did not informhimabout the incident, no other question was put. . to himto
test the veracity of his aforenmentioned statenent. The events which took
pl ace i medi ately after the occurrence, therefore, find corroboration. W do
not find any tinge of falsehood in his statenent.” The sequence of events,
whi ch we have noticed hereinbefore, also corroborates the prosecution case
in material particulars. Wat, however, is significant is that PW1 was not
believed at all. PW1 was an injured witness. = He may be an interested
witness. But then, there was no reason as to why he would falsely inplicate
the appellants. Both he and PW2 disclose the notive on the part of the
accused to commit the offence. Enmity, as is well-known, is a double edged
weapon. It is too nuch to expect of a person to notice as to which weapon
woul d be carried by which accused. No accused woul d openly di'splay them
The observations of the | earned Sessions Judge, therefore, that the accused
were not seen prior to the occurrence anywhere in the Tuni town-or the bus
stand till they were alleged to have been seen in the bus, are perverse. It
cannot be a ground for discrediting their otherw se truthful wi tness. The
| earned Trial Judge accepted in one part of the judgnent that an injured
wi t ness should be given credit but in the next sentence he stated:

"But in this case his evidence does not inspire
confi dence. "
No specific reason has been assigned in respect of the said statenent.

30. A court in the process of its job of appreciation of evidence may rely
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on a statement of a witness or may not. It may even accept the evidence of a
witness in part. But without taking recourse to the right nethodol ogy of
appreci ation of evidence, no court of |aw should junp to the conclusion that
a prosecution witness is wholly untrustworthy only because his evidence has
not been corroborated by other w tnesses.

31. The | earned Judge found that both ocular as also circunstantia

evi dence did not corroborate the testinony of PW1. Wy he said so has not
been stated. To what extent, the nedical evidence is in variance with the
ocul ar evidence has al so not been di scussed.

32. Lacerat ed wounds were not only caused by assault with sticks but also
when a person falls down on a hard surface. PW1 was found in an injured
condition in between two rows of seats. He was dragged |ike his father

33. We may, however, notice that in his statement before PW10 Dr. K
Indira Surya Kumari has stated that he had been assaulted with stick and

ot her sharp cutting weapons. Even if this part of the evidence is ignored,
still then there are enough expl anations avail able on record to suggest as to
how | acerated wound coul d have been caused to him

34. The | earned Sessi ons Judge opi ned that the bus m ght not have been
stopped near the place of occurrence. Wy, how and where an offence is
conmmitted cannot be a subject matter of guess. The fact that the accused
persons had a notive al'so stands unrebutted. It is not the case of the accused
that the matter relating to the Sessions Case in which the deceased and ot her
relatives were facing trial was not fixed in-the court of Tuni on that day. The
date adnmittedly was fixed for commtnent of the trial to a Court of Sessions.
For one reason or the other it was adjourned. ' If taking advantage of the said
situation as also in view of the fact that they were travelling in the same bus
and the bus was passing through a | onely place, Accused No. 1 gave

exhortation to kill the deceased resulting inthe death of the deceased and
sufferance of injuries by PW1, it cannot be said to be absurd on the face of
it. The question posed as to why the accused had chosen the said occasion is
not for a court of law to answer. A sweeping statenent has been made by

the | earned Sessions Judge that presence of prosecution witnesses in the bus

is highly doubtful. It was not to be readily inferred. The |earned Sessions
Judge found:

"\ 005The presence of PW in the bus is highly
doubtful. The overt acts attributed to particul ar
accused causing particular injuries to the deceased
and PWL is discrepant fromone witness to other

The medi cal evidence is in variance with the
evidence of PW1l, 5 6 and 7 as to the nature of the
injuries and also as to the nature of the weapons
used for causing injuries to PWM and the deceased.
The evidence as to the arrest and seizure of

material objects is arbitrary. None of the w tnesses
have stated that there was sufficient light for them
to witness the occurrence. It is only in court for
the first time an attenpt to prove that there was
light is made by PWw 1, 5, 7 but that was al so
falsified by the evidence of PW 3 and 4. At any
rate it is doubtful. None of the w tnesses anpbngst
PW 5, 6 and 7 thought of giving report to VAO

who is residing just opposite to the house of PW1.
Above all, the evidence of PW 3 and 4 and al so

the circunmstances admit that a report was recorded
fromPW earlier than Ex. P.2 but that is not
produced. The general diary sought for by the
accused has not been produced. The expl anation

for non-production of the same is not
convi nci ng\ 005"
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35. We have not seen nuch di scussions on the part of the | earned Judge in
his judgnent to discredit the arrest of the accused persons and sei zure of
materi al objects. Wy such evidence was terned arbitrary is beyond any

conpr ehensi on.

So far as sufficiency of the light for identification of the witnesses to
identify the accused is concerned, suffice it to say that they belonged to the
sanme village. They have been fighting litigations for years. It is too nmuch to
say that even in that situation the identity of the accused persons woul d not
be known to the prosecution witnesses. All the passengers were sitting in
their respective seats for a long time. They boarded the bus at the sane

pl ace. Their destinations were sane. The Hi gh Court, in our opinion, has
rightly noticed that as the deceased and the accused persons were sitting just
behi nd the seat of the conductor where a light was on, it was possible for the
prosecution witnesses to identify the accused persons comitting the

of f ence.

36. Non- producti on of the general diary by itself cannot be a ground for

di shelieving the entire prosecution case particularly when apart froma

solitary statenent nade by PW3 in his note, no other evidence has been

brought on records to show'that statement of any wi tness had been recorded

under Section 161 of the Code. It will bear repetition to state that apart from
recording the statements by the investigating officers, viz., PW 16, 17 and

18 who had no role to play in the matter of |lodging the First Information

Report. Sonme statenents were recorded by the Deputy Superintendent of

Pol i ce.

37. I n Dhar mendrasi nh Alias Mansing Ratansinh (supra), this Court
opi ned that when the evidence of ‘a witness is found to be natural, the sane
shoul d be believed.

38. In the aforenentioned situation, the H gh Court, in our view, rightly
recorded:

"35. When attack is nade by several persons

simul taneously, it is inmpossible for any person to
say the particulars regarding the nature of

weapon, which person was attacked by the

accused and which part of the body they caused
injuries. The witnesses tried their best to
describe the specific overt acts and the places,
parts of the body on which the injuries were
caused and the nature of weapons used. Sinply
because the witnesses failed to give parrot-1|ike
versi on describing everything in a mnute nanner
the argunment that the evidence cannot be

believed is a far fetched argunment and on the
pretext of not giving those details by the

wi t nesses though observed the attack cannot be
thrown out and due weight has to be given to the
evi dence of witnesses, if their evidence is truthfu
and acceptable. Therefore, the trial court went
by giving the reasons beyond the inmagination of
the witnesses, arrived at its own conclusions with
a viewto give the benefit of doubt to the accused.
Sinply because PW1 is also an accused in the

ot her case, his presence cannot be disputed and
when he received injuries in the incident, his

evi dence is brushed aside on the ground that his
evi dence did not corroborate the evidence of

PW 5 to 7. Sinply because there was enmty

bet ween t he accused and the prosecution party, it
cannot be said that an injured witness is al so
speaking all the lies. The truthful ness of the
versi on given by such w tnesses can be verified
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fromthe other circunstances whether their

version is truthful and acceptable in the

ci rcunst ances placed by the prosecution. It

cannot be brushed aside automatically sinmply on
the ground that he is inimcal to the accused. The
accused are known persons and the prosecution

wi t nesses and the accused bel onging to the sane
village. Therefore, it is not inpossible to the
witnesses to identify the accused with little Iight.
The trial Court admitted that usually there will be
lights in the bus, but as PW 3 and 4 said that
there was no light at the time of occurrence, their
versi on has been accepted.. PW 3 and 4 did not
conpletely mention the particulars of the

i nci dent except saying that when there was a
conmotion they got down fromthe bus and after

the incident they got into the bus. They were not
inclined to give the particul ars regarding the
weapons hel d by the accused, the nunber of

persons got-down fromthe bus, the nature of
injuries received by the deceased and PW1,

whet her the accused ran away after the incident
etc. Therefore, PW 3 and 4 did not

whol eheartedly come forward to give the

conpl ete version. /They m ght have been

desisted fromgiving the particulars by expecting
that there nay be a trouble to themif the nanes

of the accused are given. They did not mention

any special reason as to how A-1to A-3 were

only renenbered and other accused coul d not be
remenber ed when they were regularly going to

the village and taking passengers fromthe

village. Therefore, the trial Court accepting the
evi dence of PW 3 and 4 and rejecting the

evidence of PW 1, 5, 6 and 7 is not appreciable
and it is only to acquit the accused."”

39. We do not see any reason to take any exception to the said findings of
the Hi gh Court.

40. Al t hough not argued but we may al so take note of the fact that
according to PW1, he was assaulted and dragged by Accused Nos. 11 to 24.
They have been acquitted. That nmay |lead us to the conclusion that one part
of the story inplicating the appellants herein in the nmatter of assault to him
is not exceptionable but then the accused formed a common i ntention/

conmon obj ect at the spot. Such a |large nunber of injuries both onthe
deceased as also PW1 were not possible to be caused only by a handful of
persons. |t must have taken place within a few mnutes. The entire incident
was described by PWw 3 and 4 only. It was only when all the passengers

fled away, they also fled away. They even did not notice the dead body or
PW1 in an injured condition.

41. Furthernore, it is a well-settled principle of [aw that the nmaxi mfal sus
in uno, falsus in omibus is not applicable in India. If the H gh court has

gi ven benefit of doubt to Accused Nos. 11 to 24, the sanme by itself may not

be sufficient to extend the sane benefit to the nmamin accused who took part in

a brutal nurder of their arch eneny.

42. There cannot be any dispute in regard to the | egal proposition that an
appel | ate court while entertaining an appeal froma judgnent of acquitta
would not ordinarily interfere therewith, if two views are possible. [In our

attenpt to anal yse the judgnment of the | earned Trial Judge, we have noticed
very serious infirmties therein both in regard to the |egal propositions as
al so appreciation of evidence. Non-consideration of material facts and
consideration of irrelevant facts would be factors which would invite an
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interference with the judgnent of acquittal.

This Court recently in Mahadeo Laxman Sarane & Anr. v. State of
Mahar ashtra [2007 (7) SCALE 137] hel d:
"18. We have heard counsel for the parties at
l ength. We are conscious of the settled | ega
position that in an appeal against acquittal the Hi gh
Court ought not to interfere with the order of
acquittal if on the basis of the sone evidence two
Vi ews are reasonably possible - one in favour of
the accused and the other against him In such a
case if the Trial Court takes a view in favour of the
accused, the H gh Court ought not to interfere with
the order of acquittal. However, if the judgnent of
acquittal is perverse or highly unreasonable or the
Trial Court records a finding of acquittal on the
basis of irrelevant or inadm ssible evidence, the
H gh Court, if it reaches a conclusion that on the
evi dence on record it is not reasonably possible to
take another view, it may be justified in setting
aside the order of acquittal. W are of the viewthat
in this case the High Court was justified in setting
aside the order of acquittal."

In Swam Prasad v. State of Madhya Pradesh [2007 (4) SCALE 181],
this Court opined:
"15. However, it is equally true that the High
Court while entertaining an appeal against a
judgnent of acquittal would be entitled to consider
the entire materials on records for the purpose of
anal yzing the evidence. There-is a presunption
that an accused is innocent, unless proved
ot herwi se. When he is acquitted, the said
presunpti on, becomes stronger. But it may not be
correct to contend that despite overwhel m ng
evi dence avail able on records, the appellate court
would not interfere with a judgnent of acquittal.
{See Chandrappa and Os. v. State of Karnataka
2007 (3) SCALE 90.}"

43. VWhich matter, therefore, deserves interference at the hands of the
appel | ate court woul d depend upon the fact situation of each case.. Lega
proposition nmust be applied having regard to the fact of each case.

44, For the reasons aforenentioned, there is no nerit in this appeal which
i s disnmissed accordingly.




