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CASE NO. :
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PETI TI ONER
CHI EF ENG NEER ( CONSTRUCTI ON)

RESPONDENT:
KESHAVA RAO (D) BY LRS.

DATE OF JUDGVENT: 09/03/2005

BENCH
B. P. SINGH & S. B. SI NHA

JUDGVENT:
JUDGMENT

B. P. SI NGH,J.

Thi s Appeal by Speci al Leave has been preferred by the Chief
Engi neer (Construction), Southern Railways against the judgrment and
order of the Hi gh Court of Karnataka at Bangal ore dated 15th June,
2002 in Wit Appeal No.16 of 1999. The learned Single Judge, against
whose judgrment the aforesaid appeal was preferred, had set aside the
award of the Tribunal ‘and held that the services of the Respondent were
illegally term nated. He was therefore, entitled to reinstatement with ful
back wages. While affirmng the finding of the learned Single Judge that
t he
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services of the Respondent wereillegally term nated, the Division
Bench nodified the direction with regard to paynent of consequentia
benefits by directing that only 50% of the back wages fromthe date of
termnation till the date of death or date of superannuation of the
Respondent, whichever is earlier, shall be paid.

The facts of the case are that the Respondent was appointed on
16.7.1975 as a causal |abourer by the Railways on paynent of daily
wages of Rs.4/- which was |ater enhanced to Rs.10.40. The case of the
Appel |l ant was that on 1.11.1977 the Respondent abandoned his work
and did not report for duty thereafter. Consequently he was marked
absent in the nuster roll and being a casual enployee his name was
deleted fromthe nuster roll after five weeks continued absence fromthe
al | eged date of abandonnment. About a year and 5 nobnths later, on 4th
April, 1979, the Respondent served a notice upon the Railways alleging
that his services had been illegally ternm nated. In-the said notice issued
through an Advocate the Respondent stated that he had been appointed
by an order of appointnment dated 16.7.1975 as a Clerical Mate in the
Sout hern Rai | ways, Bangal ore, on nonthly wages of Rs.332.95. He was
al so
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i ssued a Casual Labour Service Card. It was alleged that despite
sati sfactory service rendered by him he was illegally prevented from

doi ng work without assigning any reason whatsoever. This amunted to
wrongful termnation of service and therefore, the Respondent was
entitled to be reinstated with full back wages.

The reply of the Southern Railways is dated 11th April, 1979 in
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which it was stated that he had been engaged as an extra | abour (Casua
Labour) in the category of Clerical Mate on daily wage basis at Rs.4/-
per day. He was deputed to work under the Inspector of Wrks
(Doubling), Bangalore City. He was unauthorisedly absent from duty on
his own accord from1.11.1977. On 18.11.1977 he only cane to receive
hi s wages upto 31.10.1977. He nmade a request on 25.11.1977 to be re-
engaged and though the Head Clerk (Stores) was willing to engage him
as a fresh entrant on daily wage, he declined to accept the engagenent.
Thereafter he never turned up for work. Since he was unauthorisedly
absenting hinself fromduty, under Rule 2505 of the Railway Manua
hi s engagenent stood automatically terminated. In view of the aforesaid
rul e the Respondent had no justifiable claimeither for re-engagenent or
for
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back wages. Since the Respondent had voluntarily abandoned his
service there was no question of issuance of notice to him

Thus, the case of the Respondent was that he had been prevented
fromworking on 1.11.1977, and the case of the Appellant on the other
hand was that the Respondent voluntarily abandoned his service and
therefore, in accordance with the relevant rules his nane was struck off
fromthe muster roll.

The dispute was ultimately referred to the Central Governnent
I ndustrial Tribunal -cum Labour Court, Bangalore, being Centra
Ref erence No. 65 of 1988. It is worthwhile noticing that the Reference
was made al nbst 10 years after the date of alleged abandonnent of
service and/or termnation of service of the Respondent.

Bef ore the Tribunal the Respondent exam ned hinself as a
wi t ness whereas the Railways exam ned its O fice Superintendent.
Sone docunentary evidence was al so produced such as nuster rolls.
The Respondent produced no docunentary evidence in support of his
case.

The Tribunal found that the Petitioner was enployed as a casua
| abourer on a project and, therefore, was not
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entitled to tenporary status. The Tribunal recorded this finding on the
basis of the evidence |led by the Railways that he had been enpl oyed in
connection with project work and was not entitled to tenporary status.
The Respondent as a witness before the Tribunal did not deny the fact in
hi s evi dence that he was engaged for project work. The Tribuna
considered the relevant Rules in this regard and cane to the concl usion
that since the Petitioner was enployed in connection wth project work
as a causal |abourer, the Rules did not entitle himto be granted
temporary status.

The Tribunal al so considered the evidence on record and after
exam ning the muster rolls (Exhibits M1 to M 30) recorded a finding of
fact that from 1st Novenber, 1977 onwards the Respondent had not
wor ked even for a single day. Long thereafter he set up a claimfor
rei nstatenment. The Tribunal al so found that the plea of the Respondent
was not justified and that he in fact, had abandoned his service with
effect from1.11.1977. Accordingly, the Tribunal rejected the Reference.

The Respondent thereafter preferred a wit petition before the
H gh Court of Karnataka at Bangal ore which came to be di sposed of by
a | earned Judge of the Court. The
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| earned Judge noticed the finding of fact recorded by the Tribunal that
the Respondent had voluntarily abandoned his
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service but found the finding to be perverse. The | earned Judge observed
that though the Respondent is said to have been appointed as a causa

| abourer against a project, it was not the case of the Managenent t hat
the project work was over and therefore, he was no nore required. The
only question therefore, which arose for consideration was whether this
was a case of term nation of service as contended by the Respondent -

Wor kman, or whether it was a case of voluntary abandonnent of service

as contended by the Appellant.

The | earned Judge further observed that nerely on the basis of
the nmuster rolls the Tribunal could not have junped to the concl usion
that the Respondent had abandoned his service. The Hi gh Court laid
consi derabl e enphasis on the fact that his name was deleted fromthe
nmuster roll only five weeks after the date of abandonment. According to
| ear ned Judge subsequent conduct of the Respondent assuned
consi derabl e significance inasmuch as on 4.4.1979 the Respondent got a
notice issued through an Advocate which was duly replied by the
Executive Engineer. In that notice
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he denmanded reinstatenent to his original post together with back
wages. The | earned Judge observed that the reply by the Executive
Engi neer is not to the effect that the Petitioner voluntarily abandoned his
service, but the said reply sought to justify the termnation. It was
therefore, clear that within a reasonable tine after the relevant date
nanely the date of abandonnent of service as per the enployer and the
date of termination as pleaded by the Appellant, the Wrknan got
i ssued a notice claimng that his service had been termnminated and he
shoul d be reinstated with back wages. To this notice the Appell ant
replied justifying the term nation which clearly established the fact that
it was a case of termi nation of serviceand not a case of voluntary
abandonnent of service. Therefore, the Tribunal’s conclusion to the
contrary was perverse

W have carefully perused the notice given by the Respondent
and the reply thereto given by the Appellant. No doubt, about a year and
5 nonths after the alleged termnnation of service, such a notice was
served upon the Appellant by the Respondent. The H'gh Court has
observed that within a reasonable tine the Respondent had cl ai ned
rei nstatement on the ground that his service had been
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illegally terminated. In the first instance the period of 1 year and 5
nont hs does not appear to be reasonable tinme for asserting the factum of
term nation of enploynent. However, what is nmore inportant is the fact
that inits reply the Appellant did not justify the term nation as has been
observed by the |earned Judge. In its reply the Appellant asserted that
the Respondent was unaut horisedly absent fromduty on his own accord
from1.11.1977 and that since he had remai ned unauthorisedly absent
beyond the prescribed period of 3 days, as provided under Rul e 2505 of
the Railway Manual, his engagement stood term nated and he had no
claimof reinstatement or back wages. It was, therefore, stated that in
vi ew of the unauthorised absence of the Respondent which anpbunted to
vol untary abandonnent of service, the question of issue of notice,
charge sheet etc. did not arise.

It will thus appear fromthe reply to the Notice dated 11.4.1979
that the Appellant’s reply did not justify the order of term nation, but
only asserted the fact that the Petitioner had voluntarily abandoned his
service and therefore, his nane had to be deleted fromthe nuster roll

... 9/-
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In our view the H gh Court has conpletely ms-read the Appellant’s
reply to the Respondent’s noti ce.

The | earned Judge further held that since the Petitioner had been
appoi nted as Casual | abourer on 16.5.1975 and had continuously worked
till end of 1977 it followed that the Petitioner had put in continuous
service as contenplated by Section 25B of the Industrial Disputes Act.
Since there was non-conpliance of the provisions of Section 25F of the
Industrial Disputes Act, the term nation of his service was not legally
sustai nabl e. Such a contention was not raised before the Labour Court,
but the | earned Judge recorded the aforesaid finding in his judgnent. In
doi ng so the | earned Judge has conpletely | ost sight of the fact that the
initial burden of establishing the factum of continuous work for 240
days in a year rested with the Respondent. Unless the said initial burden
was di scharged, and the Appellant failed to produce evidence in rebuttal,
such a finding could not have been recorded by the | earned Judge.

The Appel |l ant preferred an appeal which cane to be di sposed of
by a Division Bench of the H gh Court which affirned the order of the
| ear ned Judge but directed that
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i nstead of full back wages only 50% of the back wages shal
be paid. W may notice the fact that the Respondent died sonmetine in
the year 2000, and therefore, the direction was to pay 50% of the back
wages fromthe date of termnation till the date of superannuation or till
the date of death whichever was earlier.

We are of the view that this Appeal should be allowed. The
Labour Court recorded two crucial findings of fact namely, that the
Respondent was engaged as a causal |abourer in connection wth project
wor k, and secondly, that he had abandoned his service and the allegation
that he was prevented fromjoining his duties on 1.11.1977 was not true.
These were findings of fact recorded by the Tribunal on the basis of

evi dence on record. The ruster roll, no doubt, supported the case of the
Appel l ant that after 1.11.1977 he did not report for duty. W cannot |ose
sight of the fact that thereafter till 4.4.1979 the respondent did nothing to

assert his right of reinstatenent. The delay of a year and 5 nonths in
issuing a notice appears to us to be significant. Apart fromthis no
evi dence was | ed by the Respondent-Wrkman that he had nade any
effort to seek reinstatenent or conpl ained agai nst
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the action of the Managenent to anyone. There is no materia
what soever to suggest that he had nade a gri evance about it before any
authority or before the Wrkers’ Union

We have further found that the | earned Judge, whose findi ng was
affirmed by the Division Bench, fell into an error in thinking that the
reply given by the Appellant to
the notice of the Respondent justified the order of term nation. As we
have noticed earlier, the | earned Judge m s-read the reply given by the
appel l ant-Rai lways in which it was clearly asserted that the Respondent
had abandoned his service and therefore, in terms of the Rules his name
was deleted fromthe nuster roll. There is nothing in the reply to the
noti ce which is even suggestive of the fact that the appellant accepted
the fact that the services of the Respondent were term nated, or that
there was justification for such term nation. The finding of the Tribuna
therefore, did not suffer fromthe vice of perversity or unreasonabl eness.
In fact the High Court was in error in interfering with the findings of
fact recorded by the Tribunal
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We therefore, allow this appeal, set aside the inpugned judgnent
and order of the Hi gh Court dated June 15, 2002 and restore the award
of the Industrial Tribunal-cum Labour Court, Bangal ore dated June 28,
1991.

No order as to costs.




